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| I truly eſteem to whom God: has given the Power of doing Things worthy 
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WAs encourag'd to publish the 
WORKS of this Learned and 1 
Great Man, by the generous Aſ- 

3 N ſiſtance His Noble and Honour- 

| BN N 1 Rs able Friends afforded me: Nero. 

oo. #5 <8 ly by Granting me the Privilege 
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ing me with the Valuable Manuſcripts of the Author, r. 


FE y 
140164 < age ares 


> —_ 


_—_ 


— 


THE Demands of Subſcribers for this Firſt Volume, | 


and the Abſence of the Gentleman who did undertake to 


fe. oblige me to reſerve it for the Se- 
_ Value,” which is now in the Preſs; to whichit shall * 
be prefixt, with an exact Liſt of the Names of ſuch who — © 


already have, or shall encourage ſo Uleful a Work by 3 4 
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A am, My Lord Chancellor, come here this Morning with very ſmooth and 

4 calm Inclinations; for I am reſolved, that in what relates to His Majeſty, my 
very Paſſions-ſhall be good Subjects; and it is ſo much my Intereſt as well as 
my Duty, to obey in this Caſe. Pr 00 Og e e 365 bb 


My whole Comrades Employments and ReſpeRs falling naturally to me jure 
* devoluto upon my very Entry, that I am ſure you cannet imagine but that if I enter 
not, I muſt be overacted by ſome ſtronger Principle than Money or Fame. But 
© left I ſhould be thought to ſell my Principles, or that your Lordſhips ſhould be 
thought to command what you cannot juſtify ;' I do beg Leave; with Submiſ- 
* fion to your Lordſhips, to ask Satisfaction to Two'Scruples which ſtick with me. 


© The Firſt is, Since, I am fully refolved to retire and not to plead, be- 
—_ ..: * cauſe of my Indiſpoſition, I conceive your Lordſhips cannot in Juſtice force me 
i do declare any Thing: For by His Majeſty's Letter, you are only commanded” 
=_ - 4 to debar us from Pleading till we Declare: And therefore by the Rule of Con- 8 
verſion, ye cannot debar us till we deſire to plead. The Condition is here ad: 
5 Wed to a Quality which exiſts not; and if ye conſider the Form and even late 
prag ices of this Houſe, ye will find, that ye have conſtantly fo proceeded: For 
hen the Act of Parliament ordered all the Advocates to take the Declaration, ' 
®* which was ſtronger than the Caſe of this Letter; becauſe there, there was - 
_ * poſitive Law, and in it a pofitive-Command ; and yet ye never cited Advocatey, | 
©, but debarred ſuch as would not take the Oath, And in the Regulations; Yho 


MPs $3 ; 


: . a 17 eat e 
* © Bo 4 . «x "2 En A 
* 3 ® 


e e 


; cite, ' 

2 7855 * K or of thale in whoſe Favo he nd is e ve Will 
I bnd; that ye oughtt.only to Debar, not cite: For His Majeſty: figning that 
* öde ſhoyld appeal from you, this Letter-is u Fence to your Jurildiftian ;.and 
* if, I be debarred till L Declare, there can be no fear of my Appealing, Tenge 
4. Jiſown theſe Appeals before I plead. And what you have done againſt my Com. 
i rades, can be no Prepatative againſt me: For they were pleading in their Gowns 
chen ye debarred them; but l am not pleading, nor do I deſire to plead: "Andy 
« 1 wig it is not His Majeſty's Intereſt to force His Subjects to Declare. And now 
I am a mere Gentleman and no Advocate; and ſb your Juriſdiction reacheth 
4 1 me not; and if ever I pretend to be an Advocate, 1 ſhall obey and conform. This 
5 Declaration ! is to be the Price of my Privilege and Liberty of Pleading, 
* hope, there is no Reaſon l e be e to pay the FOR al L Lukeoraticat 
“ need your Wares... 


4 


4 The Secand Thing 1 l dere to he Catisf 1 is this; 1 oy T 
„ Employment is my Eſtate And if any of you left your Sons Advocates, or. we 
to Marry your Daughters to Adyocates, you would think you left. them wel! 
« provided, if their Employment were good. It is my Plough or my Ship; nay; ; 
it is my Liferent-Right ; and ſo, like theſe _ ts, it cannot be taken from me, 
* except I commit a Crime: And therefore, till | be guilty of a Crime, I cannot 

** forfeit my Employment; and I concei ve 1 am guilty of no Fault or Crime: For 

& ſuppoſe theſe Appeals or eee e e unlawful, which is all His Majeſty's 

Letter declares; yet Appealing or Prote 

« diſcharged which are not Criminal, and nothing is a Crime but what Law makes 

« ſo: But ſo it is, there is no Law that declares Appealing to be a Crime. Thus 

©. we ſee. it is declared|unlawful to advocate Cauſes to you below Two Hundred 

« My rg and yet to raiſe an Advocation for a leſs Dakine: is no Crime, nay not pu- 
* niſhable. [Drelates and diftharged to ſet Tacks for a longer Time than their Life- 

d time and 19 Years, and inferior beneficed Perſons for longer than Three Years; 
u yet the Contravention irritates the Deeds, but ſubjects not the Contra veners to 
„ Puniſhment. I have pleaded againſt the Exchequer, who are only Judges to 

F Wards; and yet none thought this a Crime or puniſhable. 24, We were in moſt 

| * probable Ignorance of this Unlawfulneſs : For Lawyers have after this Act, de. 195 

| e clared it lawful to Appeal and Proteſt for Remeid of Law]; 5 and-exp | 

: 2 Sederunt have 48580 Proteſtations for Remeid of Law e dh 

ment, & poſteriora drogant prioridus; or rather your Frede who beſt knew | 

« * the lmpoct of theſe Acts, have fo interpreted 25 ambighous Words of the Act 

© of Parliament. And whereas it is alledged, That thoſe Acts and Laws are 
very old, and. ſo not to be founded upon. I conceive this, which is the only 

'* Anſwer that can be made, is very frivolous ; for the older they are, by {6 much 

'© the nearer to theſe Times candiſo were the fitter tointerptetthe M ng vf theſe 

old Laus: But however; they were ſufficient Warrants for us to have made uſe 
4 of them; and the following the Faith of them may breed 2 ' Miſtake, but muſt 

s ® Certainly defend againſt a mayors Crime, ohn n 5 PRA)... 

2 VVV $7191 3133.7 $49: ODT N07 Yo bel [10 eee 1d 4 
«1 conceive, NI Lard, that neither thecking nor Sou ace fumbber Concerned. 

6 * than to haye this Judicatory ſecured . and the proper Way to 

: « do this, is by an Act: for the future,\atid we ute content ſuch an Act be made: 

Bot it is againſt-cheoNarure of Law. efpecially of puniſhing Laws to be daun 
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ing Nan Came: ; for many Things are 


* backward: And in Law, its Sandtion'i is its Fence, and needs no Allent fromiſuch 
7 "ſoars to obey, - And therefore. we ought. ot i in Law bs wy to Declare 1. 780. 
e 74 ub· 


4 ali! it, In ne ” EY wes hoon 


- 


0 


vernment that had, in no Age or 


dq wat there ever more done than this to y 


4. es tocomply with His Majeſty, we are content to declare, we fell not Appeal 


©. for. the Future': So that all that is betwixt us and you is. That ye will have us 


men for a Word, wherein neither His Majeſty or you are concerned ? Nor is it 
pique or Vanity in us to deny it, ſince no Gentleman would diſa pprove of what e 


| Y he hath done. Nor can I ſee how His MajeRty loſes any Honour! in allowing us. 5 


this Favour; for what is Mearineſs when done to Equals, is Clemeney when | 
« * done to Inferiors. 
4 Advocates! in France quit their Gowns upon his impoſing a Tax upon them, to 
© paſs from the one Half of what he demanded 0which was more ſubſtantial than 
what we crave. And 1 hope His Majeſty- will confider, how obſequious we 


“have been; for tho' we and our Predeceſſors were as free from Taxes as the 
& French Advocates were; yet we were to pay willingly ; and the Declarations and = 


F Regulations were impoſed upon us: But we preferred our Loyalty to our juſt 

Liberty. And therefore, having obey'd Him exactly, when His Royal Intereſt 

Mo 4 Was concerned; and being content to ſecure your Intereſt againſt future Ap 
We conceive that here Four on, not to wee nice 25 775 a Pundtilio, TE. is 
* unneceſſry. 905 a | 3 : LY 


#3 
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ings, ny 
the Good ad Welfare of the King berry Condon 7 the 3 wok it 0 de ſe - - 
rious Conſideration, and Sir George's Propoſal 3 e of, the Advocates 5 


returned to Edinburgh, and. were admitted to plead. 


A. 


For this and ſeveral; other ao; Offices done to the King __ es Fs 


- Jeared Author was Knighted by the King, and, as we e ſaid, was made His 
Majeſty's Advocate and One of the Lords of Privy-Council, which ex poſed him to 
the furious Rage of the incenſed Fanaticks, who were in La lien rn at that Time. 


to our excellent Author, 
we ſhall give a brief en of the ir Riſe of 9 00 ene woo of his Beha- 2 


But that we may ſhow how much they were in the Wrong 


viour in them. 


— 


King Charles the 3 being relied by almoſt * univerſal 3 of al 2 


Lala, after a ſerious Enquiry into the 
' Occaſion of the Rebellion in the Blefled MAR TY R's Reign, they found all was 


the People; ; the Parliament of Scotland being 


to be charg'd upon the Solemn League and Covenant, and thoſe who adhered to it: 


And therefore they endeavoured to perſuade the Presbyterians to diſown it: But 
thought themſelves bound to own it ; the Parliament 
029mg the ſame. Principles, - would e 
read), upon Occaſion, 10 act over again the ſame Thing; They by a Vote (which 
' termed. unanimous, ſince only Four or Five diſſented) reſtored E- 
piſcopacy, as the Primitive and 1 Government of the Church. A Go- 
lace, forced its Way into the State by the. 
| ward, havieg: always y maintain d that Great a Eflentgl Principle of 


finding that generally the 


rationally concluded, I bat the ſame Men, 


may 


ine 


* þ 


/ 


af; "nic Weider a 
5 Ho 


6. Pyrliament more to their Acts 
* and your Predeceſſors Acts of Sederunt? But yet to, ſhow-our ſtrong Inclinati- = 


ifown what we have done. And will your Lordihips joſe ſuch uſeful Gentle: 5 


And this Great French King was yet pleaſed, when all the 


peals: | 
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| "The Presbyterian Teachers, who had all along preach'd to the People, That 
their Government was Jure Divine, or of Divine Right, and therefore the People 
* wereoblig'd to maintain Them and It, againſt all Encroachments that ſhould be 
= made upon it, and that under the Pain; of Eternal Damnation; mary of the poor 
= deluded People believing this to be the Doctrine of the Goſpel, went after their 
Teachers, who confirmed them in the Rebellious Principles 1 had taught them 

formerly: Whereupon the Government, fearing that the old H * 
ment into a Rebellion, diſcharged, under ſome ſmall Penalties, any Number above 
Five, who were not of the ſame Family or Neighbourhood, to meet in a Conventicle; 
for ſo their Meetings were called. By this Means they were left to the free Exer- 


and having rallied their ſcattered Forces, they preach'd up open Rebellion tothem, 


Biſhops and the regular Clergy, calling them Council-Curates, and ſeparated 5 
— pd ĩ vd e OO ES wy IPL BW 


wherein they declared, That the Covenant was the Original Contrad betwixt God, tbe 
People and the King; and therefore the King baving broke its forfeited His Croum: And _ 
6 that Means, ſince He was only to be conſidered as a private Subject and Enemy to God, 4 
it was lawful for them to kill Him, and all who ſerved Him, according to the noble Examples = 
Phineas and Ehud. And in conſequence of this Doctrine, they murder'd the  ' 
_ Arch-Biſhop of St. Andrew's, and ſeveral others. To defend theſe Murderers, they 


Year 1679, Notwithſtanding of all which, the King, to reclaim them, granted 7 


it was no Wonder that the Rebels had a particular Spite and Malice againſt him, 
who by his Office was oblig d to proſecute them for their Lives; and therefore 
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umour might fer- 


ciſe of their Conſcience in their private Families; and at the ſame Time the State 
was ſecured from their Meeting in ſuch Numbers as to involve the Country again 
into a Civil War. Yet this Mildneſs of the Government could not reſtrain them ; 


for they broke out again into an open Rebellion, and were defeated by the King's 
Forces at Pentland-Hills in the Month of November 1666. Notwithſtanding of this, 
the Government reſolv'd to try them once more, and indulg'd them ſo far, as to al- 
low them their own Miniſters, ſettling them in Churches, and allowing them the 
Enjoyment of the Benefices in many Places. This 'ſatisfy'd ſome of the moderate 


Men amongſt them; but the hot furious Enthuſiaſts were noways fſatisfy'd with it; 


20 


ond treated their indulged Brethren with as great Contempt, as they did the 


{> * 


The Government conſidering, that by the Laws of all Nations, riſing in Arms 


is to be accounted Rebellion, they declared their Meetings to be Rendevouzes of 


Rebellion. On the other Hand, the Rebels emitted a Proclamation at Sanqubar, 


raiſed an Army, which was defeat by the King's Forces at Bot hwel- Bridge, in the 


both an Indemnity and Indulgence to them: But nothing would ſatisfy them but 


the King's Life, and in one of their Meetings at London, it was agreed amongſt 
them, that 20000 Men ſhould be rais'd in Scotland, and that the Garriſons of Ber- 


wick and Carliſle, and all the Officers of State, ſhould be ſeis d, which was likewiſe 
ſeconded by Monmouth and Argyle's Rebellions in 16885. 


they call'd him, The Blood-thirfty- Advocate, and Perſecutor of the Saints of God: But 


how much they were in the Wrong to him, as I have ſaid, will appear from _ 
the great Care he took in rex ulating the Forms uſed in Purſuits of Treaſon, and 
the Mildneſs aud Tenderness | = 
_ - -obſttnate Rebels. For, as to the Firſt of theſe, By the Law: of Sorland, Freafon ——- 
may be purſued either at the Inſtance = Pr nformer, ot at the Inſtance-of 
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the King's Advocate, who. isrdtione affeers.Calunmator publicus ;. That is to ſay, B 
, the public Hiemer againſt Rebels, If a private Perſan inform, then his 
= -_ Name myſt be expreſſed, that he, nor none of his Relations, may be uſed as Wit - 
=  neſles; he muſt likewiſe find Surety. that he ſhall proye it, and that he ſhall infiſt, 
ak'i4½' sẽãds being liable in nm talionis, or the ſame Puniſhment which the Law provides 
_— | againſt ſuch a Criminal, 1n Caſe he ſhould fail in oving the Crime. 4 1 _: 
© ways before Sir George came to be Advocate, the King's: Advocate examined the 
F Witnelles alone; but Sir George thinking that he might have been jealous d as too 
_ Intereſted, prevail d with the Government to get this Examination referred to 
=— .- * Judges, who in all Nations enquire into the Grounds whereupon Purſuits | 
=—_ are to be rais d. To ſtrengthen the Security of the Defendant or Party accuſed, 
= Six George uſed to interpoſe with the Officers of State, before the Depoſitions were 
brought into the Council, aud to repreſent to them his own Scruples : And if the 
Officers of State continued ſtill of Opinion, that a Proceſs was to be rais'd, or the - if 
| Party accuſed to be proceeded againſt ; then he defired the learnedeſt Advocates of 
| the Nation to be called, before whom the Depoſitions were read; and if they | 
3H concurr'd with the Officers of State in their Judgment, of the Matter's being Cri- 
F mainal, then theſe Advocates were ordgin'd to concur with him in the Purſuit : | 
|, And many of the moſt learned and moſt popular Advocates did concur with him, 
in the moſt intricate Caſes ; which it is not to be imagined they would have done, 
had they thought that their Pleading in theſe Caſes: was not according to Law, 
or that it was any Guilt or Fault in them. 


\ Tho? by the Laws of ſome Nations, no Witneſſes are to be produced for the MK 
Defendant, but ſuch as do appear voluntarily; yet when our learned Advocate 
4  wasa Judge in the Criminal-Court, which anſwers to the King's-Bench in Bg. 
x land, he order d, for the Good of the People, the Remedy of Exculpation; whereby MM 
.=- the Defendant repreſenting that he has ſome Defences, a Warrant is given to 
ſoree the Witneſſes whom he names, to appear under ſevere Penalties, and ſuch 
s Time is granted to him and them, as may be ſufficient for their Appearance; and 
= theſe Witneſſes, when compearing, are examined upon Oath, and the Jury is obli- 
| geld to believe . e of them (tho no Witneſſes: are allowed in England, to 

5 ſwear againſt the .* and this Order was afterward turned into an Act of Parlia- 
Wo 48:5. ment (a). And to take off all Poſſibility of packing Juries in Edinburgh, where 
Wo Can: generally the Juries are choſen, it was order d by the Judges, at Sir George's earneſt 
Deeſre, chat the Town of Edinburgh ſhould give up a Liſt of all their Houſe-keep- mM. 
ers who were able to paſs upon Juries, and that all theſe ſhould be named per 

vices, according to the Situation of the Place where they lived, „„ 


29 


Beeaufſe the Defendant did not know what Witneſſes were to be produced againſt 
him by the King's Advocate, and ſa could not have Witneſſes ready to prove his 
Obhbjections againſt them; therefore Sir George prevail'd with the Parliament, that 
not only he, but all ſucceeding King's Advocates ſhould be for ever afterwards o- 
bliged to give, with the Indictment, a Liſt of what Witneſſes, and Members of 
Inqueiſt, were to be uſed by them, and an Order to be given for citing any Wit- 
neſſes that the Defendant pleas d, with a competent Time for adducing them, 
Fifteen Days being ſtill the leaſt Time allow d by that Law, for preparing the De- 
ant in aH e “ 


By the Form of the Criminal Court in Scotland, when the Day of Trial or al- 
pearance comes, the Witneſſes who were preſent at giving the Citation, are obli- ; 
os to depone upon Oath, That they ſaw the Citation truly given; and then the 


King's Advocate produced his Warrant: And accordiagly Six George did never pro- 
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ſecute any Man till e produced his Warrant 3 as appears from the Records. fg 

the Council and Criminal Court. The Advocates for the King and ent, 4 
being both call d in before'the Court] the Defendant heats the IndiQtment ot San of 
| mons read; and then Forty Five Jury men are called, and the Defendant's Objeatiz : 
ons againſt them are diſcuſsd. And the ef old, the King's Advocate had te 
W naming of the Jury, as being preſum'd diſintereſted 3 yet Sir George prevaiſeed 
do get an Act of Parliament-made (/ whereby the Nomination of the Jury wag © A3 12:2: 
referred to the Judges, and Fifteen of theſe Forty Five are only admitted as a =" 
ſufficient Jury; and the Defendant is allow'd to challenge or reject any Thirty Xx 
that he pleaſes of the Forty Five, without giving any Ground or Reaſon for it;: i 
and the Fifteen who remain make up the Jury, and are ſet by the Judges: 


In this Court likewiſe, after the Depoſitions were taken, the Advocates fbr the 
King and the Defendant fpoke to the Jury in a full Harangue : But becauſe the 
public Intereſt was till to be preferr'd to private Men's, therefore our Law allow'd 

the King's Advocate to be the laſt Speaker in all Criminal Caſes, till Sir Geofge 
XZ prevail'd with the Parliament (c) to give the laſt Word to the Defendant in all OA 10. 1. | 
= Caſes, except that of Treaſon ; becauſe ordinarily the greateſt Impreſſion is ſup= 
pos d to be made by the lat Pleading- nh IT i ge, 


Z Laftly, in this Court, of old the Clerk was in uſe to be incloſed with the Jury 
for their Direction: But Sir George procured, that (becauſe the Clerk had ſome 
Dependance upon the Crown) he might be excluded from going in with them, 2 
and that they might chooſe their own Clerk; which was accordingly done, and 1 
eſtabliſhed by Act of Parliament (d). 1 ſhall conclude this Article in Sir George's (0 Ads. 11 
own Words (% © No Man who endeavoured ſo to leſſen the Power of the { Vin of 
King's Advocates by Acts of Parliament and Regulations, can be thought to its 


II's Govern-- | 
„% have had any Inclinations to ſtretch it. As alſo, he may value himſelf for re. 
© fuſing to accept the King's Advocate's Place, till his Predeceſſor refigned it un- 
* der his Hand: That he never informed againſt any Man, nor ſuggeſted any 
_ © Purſuit : That when a Purſuit was motion d, he pleaded as much in Private 
for the Defendant, if the Caſe was dubious, as any of his Advocates did in the 
Trial, except when he was jealouſed. of Friendſhip to the Defendant, or of 
Love to Popularity, becauſe he had ſo pleaded in Private. And no Age did 
* ſee ſo many Thouſands pardoned, nor 05 many Indemnities granted, as was in 
his Time; which, as it muſt be principally aſcribed to the extraordinary Cle- 
©. mency of the Kings he ſerved, ſo it may be in ſome Meaſure imputed: to the 
* Byaſs which Sir George had to the merciful Hand. And the Truth of al! 
this evidently appears, if we conſider, that during theſe Rebellions, altho! Twenty / 
Thouſand had been guilty of public Rebellion; yet Two Hundred died not bb  . 
the Criminal Court (/); and above One Hundred and Fifty of theſe might have (% zz, 
ſaved their Lives by ſaying, God ſave the King; not that the refuſing to ſay this 
was made a Crime, but that this eaſy Defence was allowed them to ſave their 
Lives; and there died not above Six in all the Time that Sir George was Advocate, 3 
except for being in actual Rebellion, and for being guilty of Aſſaſſination, clearly - 


5 proven againſt them. „%% ͤ ¾h 


But the moſt clamorous Inſtances of our excellent Author's Cruelty, is in 
the Deaths of Mitchel,  Lermontb, Balle of - Ferviſawed, the Earl-of Argyle, — 
| and Two poor Women, who were all executed (if we mah believe the 2 
1 etended 5 Saints) by Sir George s ſtretching the Laws too far. Now altho' it : ll 
is moſt certain, that no Nation ever blamed a King's Advocate for afliſting in Cri- = 
minal Proceſſes; nor, as be himſelf __ (2), lies there any Action or N E 
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As to MitcheP 8 Caſe, whereas ic is fad, That he was excemed after: tiv's con: 
felled the Crime, upon Promiſe of Life.” 'Tis acknowledged by all, that 


"Michel having, upon the High- ſtreet of Edinburgh, fir'd a Piſtol at the Arch- Bi- 


| ſhop of St. Andrew's, with a Defign to murder him, he wounded the Biſhop of 


Orkney with that Shot, of which he never recovered ; and being thereafter appre- 
| hended, confeſſed the Crime : But continuing till to glory in it, and very famous 
| Witnefles having depon'd, That Mitchel was upon à new Plot to kill the ſame 


Arch-Biſhop, he was brought to Trial, and his Defences were, That the Earl of 3 
- Rothes, to whom he confeſſed it, had promiſed to ſecure his Life; and that the 


| Privy-Council had afterwards promiſed the ſame ; of which Number Sir George 


was One. For proving of this, the Earl of Rotbes and all who were upon the 
Committee of the Council, and likewiſe all the other Members of the Council 


whom he defired to be cited, were fully examined upon all his Interrogatories, 


and the Regiſters of Council were produced; but nothing of a Promiſe was made 
to appear by either: And is it to be imagined by any Man of common Senfe, that 


they all perjured themſelves, or that the Regiſters of Council were vitiated to 


take the Life of ſuch an execrable Villain as this Fellow was, who died glorying : 
1n his Crimes, and eee to others 155 Sweetneſs of ſuch Aflafhnations * 


1 "Tis ſaid, That Georg e Fade was ht to Death for being preſent at a Field. 
conventicle with a Rod only in his Hand. But this is falſe ; for he was con- 


demned for being Art and Part, that is to ſay Acceſſory, to the Death of a Soldi- 


er, who was kill'd at that Conventicle, and that he commanded thoſe who kill'd - 


him as an Officer: And therefore the Jaitices _—_ Tegally y e 0 "VEE 
founded on his not having, a TR. an 


As for Baillie of Terviſuood, tis . all Dede that * the e of Stot- 
land, concealing of Treaſon is puniſhable as Treaſon : And it having been proved 


againſt. him that he was acceſſory to, and concealed a Defign of raifing Twenty 
Thouſand Men, and of the ſeifing the Garriſons of Berwick and Carliſle, and the 

Officers of State, he could not eſcape the Puniſhment of the Law. Yet Sir George 
had ſuch a Regard for this Gentleman, that he would not raiſe an Indictment a- 
gainſt him, till Sir George Lockbart, and one of the learnedſt of the Judges, did 
declare, That the Point: of Law and the Probation were both moſt clear, and con- 
_ curred in the Proceſs with him: And ſome of the Witneſſes were his own Re- 

I and of his own Perſuaſion; I mean enen, 2 


4 . 


But the Caſe of the Earl of Arg * bas inde the greateſt Noiſe of any, tome 
it has been reſcinded by an Act of King William and Queen Mary's Parliament. 
But the undeniable Matter of Fact was thus: The Teſt being enacted to be a 
Bulwark to the Proteſtant Religion, as upon the Event it proved; the Earl would | 
not take it but with a Declaration, That be did take it as far as it was conſiſtent with 
üſſelſ, or with the 3 Religion: And (ſaith he) I declare, that I mean not to bind 


A „ 0 to wiſh or endeavour any Alteration I think to the Advantage of tbe Church or 
We 


tion, 
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of Citations of the beſt Laws and Lawyers. But hie darkens his own Cauſe 
when juſt, who uſes theſe to ignorant People; and he leſſens this own Eſteem 
„ho thinks he needs them amongſt Men of better Senſe, the Law truſting him 
2 intirely as a public Servant, who manages theſe Purſuits by Virtue of his Of- 
© 'fice, and not by Malice. Vet notwithſtanding of this, it will be 3 _e 5: 
hr none of theſe People were put to Dea but upon moſt juſt Grounds. For, 


he Privy-Counti oberg, 0 ah the Teſt; by doe part of this Declara- . 


* E:; 5% 
_ Ss 
4 


= if this were allow di no Oath of Allegiance could bind, and e all So- 


2 .. Purpbſes fore Abe it araber 17 by this) every Man's Opinion became f 
the Rule of: his Loyalty, and thereby obliged to be no further loyal than he 1 
thought convenient) they 5 78 dealt with the Earl to acknowledge, T —_; 3» 
was in the wrong, or elſe to ſuppreſs it ; ſince by Act of Parliament all ſuch  —- © % 
as put Limitations upon their Loyalty, are guilty of Prealon, and that this Act - = 
was made upon moſt juſt and neceſſary Motives : For the Foundation of the Rebels ” 
lion in the Bleſſed MART VR's Fime wüs, Tbat bythe Covenant, the Subjects were = 
not ſurt ber obliged to omi the King's Intereſt, chan in ſo Jan at it agreed. with the Word 7 
of God and the:Laws of the Land; of whichiever y y private" Man made himſelf Judge. had. * = 


ua} to all the Intefits 


ciety muſt be Aiflptved. Vet notwithſtanding | of all this, the Earl would neither 
do e the other. The Duke of Tork, then High Commiſſioner to the 
Parliament of Scotland, being aſſured by one of the beſt Nawe in the Nation; 
that the Earl's He laratien "rant Treaſon ; Sir George was obliged by his Of- 
fice; tho" much againft his on Inclination, 60 n Account of the perſonal Kind- 
neſs he had for the Earl) to proſecute him for igh Treaſon ; and he was found 
guilty, alter a full Debate, wherein Eight or Nine of the beſt Lawyers of the Naa 
tion, by a poſitive Command from the Council, did affiſt the Earl. And whereas 
many have admired, that he was not proſecuted and condemned afterwards, when 
= the Earl by an open Rebellion invaded. his native Country; it proceeds from their 
mm : norance of the Laws of Scotland and Enpland : For by them no Man can te tried ſor 
tze ver) ſame Crime for which be tand convicted, bo fs: may for a Crime which deſerves 0 
= a greater Puniſhment ; forthe Lam bus ex 1 ed its Revenge by the furfl Sentence. n 
Sir Geongz⸗ oblerves, where a he notorious Aggravation ſupervenes, as in this Gp. 
| of Argyle, which is ſo clear, that it can admit of no Debate, nor needs no Proba - | 
tion, it were very unjuſt that the Law ſhould not here be put in e ho | 
the firſt Senterice had been thought too ſevere to deſerve i 1 „ 
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"As to the 


= . 


+ 44 © 


wo Women that. were b to L Death, arab wes 9555 \ Two, 
wh for ſuch Crimes, as ſhould make any Chriſtian aſham'd to accuſe. Sees, ine 3 
Government or Advocate of Severity to them; for they not only harbour'd thoſe 
that were declared Rebels,” but the Murderers of the Arch-Biſkop of St. Andrew s: 
And when they were proſecuted for it, they declined the King's Authority, as be- 
ing an Beelny't to God, and the Devil's * And tho a Pardon was offer d 
| them, upon their Repei tanee, they were ſo far from accepting it, that they on d 
theſe Crithes to be Duties. And this was far from the Severity that was ſhown 
by the Presbyterians in King Charles the Fir T 


s Time, when they drown'd in one 
Buy Eighty Women and Children, for no other Crime but following Montroſes 
5 mp; 1 


blowing them over nt W of ns, without IP n or the 1 
leaſt Fermeh x of Law. Ge Ar 25 R It þ 9 
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.  Hamiltobof Monddaud: n ſaid to have been eiten, becauſe! 8. went in to , the My i 
Rebels to ſeek his bn Son. But this is another Mifrepreſentation of the Matter 
of Fact; for heiwisforftited for being amongſt the _—_ and ſolliciting a Com- 
miner decke Rebler make his Servant an Officer amongſt them; which they 
having done at his! eſire; he came to Monkland ſome few Days after, and ſtaick 


F lo! chs: All Which was ſo evidently: proved ago _ as 
1 his omn-Adjocatewecild make ne Reply to evade it. r. . ee 


Fo 


KC 206 T2938 200-28 e noiubd ni but! G | „„ 1 
1 © Thus 1 have nown from our excellent yr Aae if king Charles iba --.. 
Second s Government, . what the Grounds and Prinei ples were that he 3 %% | 

= . theſe poor deluded Creatures, who fet the whole Nation in's Coin» ͤ 
1 TIT =  buttionz  - of 
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—_— ions i bart it IF ed R Reader, 5 if our Authot- 
3 deſerves the Character of a . aud e Diſpoſition, as his Ene- 
_ roy _ rr A TR 1 in Wein e ZO8 n ined: e | 
= 4; os norwithRanding that Ss maſt of Si G Time was . a in 150 
Great and Momentuous Affairs of the Nation; yet if we conſider, at the ſamſe 
x Time, the Productions of his Pen in illuſtrating "the Laws and Cuſtoms of his 
Country; in vindicating the ir pr to againſt he malicious -Contrivances, \A- | 
peo, — heliſh Pencipleoof the the Fanatics, and its other Enemies; what ge 
has wrote for the advaneing the Honour and Glory of his Country; we ſhould be. BB 
_ tempt to think, that he had ſpent the moſt of be Time in his Clolet. And this, | 
will appear from our king # a View of bis Kenton nne _ all "__ n 


its. Al : 


—_— Ref, For the iNtoRrating 5 i 13 _ Cuſtoms a TH ia * Your 
= 5 1673, he . publiſh'd. a Collection of Pleadings in ſome remarkable Caſes, % hb 
3 Baer of. the Lords are ſul join d, el at Hlinburgb in Quarta. And the 
Reader will find ſeveral new Ones in this Firſt Volume of bis Works. And hom. 
much theſe were eſteemed by the Learned Doctor Buchar, Profeſſor of the Civil. 
1 Los in the Univerſity of One, will appear from a Letter of his to Sir Gear ge, 
dated the 27th of March 169 f. which tie Reader will find amongſt the Teſſimo- 
E nies of the Learned concerning our Author. Nat long after this, be publiſh'd his. 
= 1 on. the 21. Ad, of the 23. Parliament of James VI. again Diſpoſiti-⸗ 
ons made in Defraud of Crediturt. In the Year 1678, he wage that nya ber- 
| formance upon the Laws and Cuſtoms of Scotland, in 2 3, Where it, 
nn be ſeen bow the Go Laws * and Cuflaws & ge, Notino: da . 
gree with and ſu 575 our's, printed at Edinlungb, 1 noe 1 the Year 1681, 
he publiſh d his Idea uoquentiæ forenſis bodiernæ, una cum Aclione ſorenſi ex unaqua- 
—_— uris parte, at Edmburgh, in Odtaua; a Book. greatly eſteemed by the Learned, 
. both for the Uſefulneſs of 2 Mattershe treats of, and the Purity of the Language | 
in which tis wrote: As it aj from the great Elagiums given to Sir George 
for this noble Performance, by the Univerſity of  in\Fraxce, wrote to Bir; | 
George, and ſubſcribed by all theiy Profeſſors, by Doctor John Voet Profeſſor af the. 

0 Li, in the Univerſity of Lenden; and well — in the Nepublis of. ___ by; | 
his learned Commentaries upon the Panyeds, in a Letter to Mt. Janes Le 4 1 
of the Members of our learned Faculty of Advocates, lately foie By Ulricus. 
Huber, Profeſſor of the Laws in the Uhirerfty of Honcerſe; : well known! to the 
Learned by the Multiplicity of his Writings, not only in the Laws, but hkewiſe 

in Theology and Hiſtory, in a Letter to Andrew Bruce of Earl/pall, another learned 
Member of our Faculty of Advocates. By Jobn Hixdorſ Profeflor of the Laws at 
Dantrick, in a Letter to Sir George, And laſtly, by the Learned 7. Doujat, Regius- 
Profeſſor of the Laws in the Univerfity'of Paris, given under his Hand and Seal 
upon the 7des of September 1688. All which we have inſerted amongſt the Te. 
ftimotiies from the Originals. In the Year 1684, he publiſhed the Jufitutwni of 
the Laws of Scotland, printed at Elinburgb in Duadicima: A Bonk uf aw Ute 
for the underſtanding of our Law, that there has been ſeveral Impreftibns of it 
ſince, both here and in England... In the Year 46861/he publiſhed his O 
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bjernations 
«the Adis of Parliament, at Edbvburg b in Falze. And ſeveral other excellent! 
A — of Law hy : Reader will find 1 in his n of bis e never before 
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oo ernment of Swileud. be eſtabliſhed upon as juſt and teaſonablse = 
- Obſervations upon them; yet no Government can be fo ſecured; let the Co- 
gditution be never ſo excellent, but ſome; Factious Spirits will endeavour, to aver- 
= throw it: And dir George con idering, that nothing cont ributed more to this, than 
= the Principles of the Fanatics and Jeſuits; he publiſhed in the Year 1684; is 7 
Regium; or, I be juſt and ſolid Foundations, of Mowarchy in general, and more eſpecially 
of the Monarchy! of Scotjand, maintained againſti Buchanan, Napbtali, Delnnan, Milk == 
bn, Be. This Book was publiſhed at London, and dedicated to the Univerfity-of 
= Oxford, who were ſo ſenſible of our Author s great Merit, that in a Convocation 
upon the gth Day of | June the ſame. Tear, they order d a Letter of Thanks to bo 
ſent to him, in the Name of the Univerſity, for his Book and bis worthy Pains | 
IF therein, Which we have inſerted; amongſt the Teſtimonies of the Learned, to 
FF Het bis blindfolded Enemies ſee the high Efteem and Value, that one of the leaend- 
= eft Societies of the World had for him. After this, Sir George obliged the World 
with an Account of the conſequential Practices of the Fanatics, in his Diſcovery 
of the Fanatic Plat, printed at Edinburgh 1684, in Flies; and in bis Vindication of 
the Government - of King Charles II. printed at Loudon: 1691. and reprinted at Elin. 
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2 : it it had been Happy f for 0 en had the Fourth had the ns Fate. 2 


Lords; yet a an G was made for "raking f "Ray us what Revvids remind. 
g Whereupon Sir George in the Year: 1673. publiſhed: an Auſtuer to ſome Reaſons | 
Feine in England, again ib Ouerture, "of > bringing in to tbat | Kingdom ſuch Re- 
Fier u art in Shocking. But the rudeſt Attack that ever our Nation met with, as 
do the Antiquity of our Royal Race und the Veracity of our Hiſtorians, was im the 
Lear 1684; from the . Biſhop of St. en, in his Hift orical Account of 
 Oburch Government, us it was in Great-Britain and Ireland 7 they firſt received 
the Chriſtian . Relig ion: To which the next Year Sir George'made a very warm 
Reply in his Book, called; A Defence of the Royal Line of Scotland, with" a true At- 
baut when'the Scots were governed by Rings in the Tſland of Britain. This | Book: was 
printed at London in thie latter End of How 1685 ; but before it was publiſhed, it 
Was animadverted upon by the famous 1). Elward Stullingfleet (who bad feen it i 1 
M. S.) in the Prefice: ing; his Book entituled, Origines Britamice 3 to which Sir 
Sed made à Reply the following Year, under the Title of, The Ay of the 
Royal Line of Scotland farther cleared and defended, againſt the Brceptions lately offered by 
Dr. Stilmpfieer, in his Vindication of the Biſhop of CA Aſaph, printed at London 1686. 
After which, there was no more heard of this Controverſy: But that the Learned 
Abroad mi ge judge betwixt the contending Parties, both Sir George's Books were 
put into Laila and printed at Urrecbt 1689. And the Prince of Orange wrote Two 
very obliging Letters of Thanks to Sir George under his Hand and Seal, for * 
| ah cor ne ne Letten are nel 977 5 N 8 nene. N 
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Cor ntrv. was 
the Let of the 7 wo 1 in e which i is now doe with 4 
of MSS. eſpecially 2 to the Antiquity of our Nation, and with all Sorts of 
Books in all the Sciences, claſſed in that excellent Order which he adviſes in that 

elegant Latin Oration" which he pronounced upon that Occaſion, vow which _ 
| oe Cota ind i in this eſs Volt 1 f his Works: e er Mag? 

The Laſt Ihſiages' we {hall vive of his Zeal for the 3 of his Gatos! i his 
folid and judicious Reflections upon the Adwantages and Diſadvantages thar 4 
bappen by an Incor porating Union betwixt the Two Kings; illuſtrated by an Hiſto- 
rical Account of Three Attempts that had been made fince King James the 
Sixth's Acceſſion tõ the Throne of gland; all of which proved ineffectual: And 


e 
«Sir Gaal 's Zeal f for propogating inf Piety and Virtue,” was no leſs conſpicuous. 
than that: which he had ſhown in illuſtrating our Laws and indefending our Rights, 
Privileges, and Honour of our Country: For beſides theſe excellent Moral and Di- 
vine Eſſays which he puhliſhed in his Youth-and which we have mentioned before, 
the Reader will find in this Firſt Volume Fur Eſſays ar we {6c , never pu- g 
bliſhed before. The Moral Hiſtory of Frugality; dedicated'to the niverſity of Ox- - 
ford, and printed at Londem 16915 and his EHſay upon Reaſon; publiſned at "London 
4690, lich the learned Gase eſteemed to be ſuch a maſterly Piece, that 
he put a Preface to it, and publiſhed it in Latin at Urecht the ſame Year, un- 
der This Title, De bumanæ ration imbecillitate! And chow much it was eſteem | 

ed by theLearned abfodd,. will appear by TWO Letters of n to: hie Gangs, 


_ amongſt the Teſtimonies. «(IL cd mt - ds Phils 9:03 avs nw . | 


No we ſhall take a View 4 this Gryar Mane the laſt Seene of his Lie. IF 
| Pg vi Ve 1X 19/28] in bud bag rol: ors forte by 4 | 64. 3607 fer 
King b the Seventh haxiodofurceded 1s His Brother King 0 2 the Se- 
001 te the bot * _ * . d to 
d 210» Wo e abto- 


25 . 


to their lawful Sovereign; and, therefore advis 


this, being reſolved to put no Body in Deſpair, til 
ed to behave for his Intereſt, © 


 Firlieted the Kingdom (an old obſolete Word for a Bir 
but both thoſe were oppoſed by Sir Job»Dalrymple, who told them, That the Kin 
by his own n had forfeited the Crown ; not that he had for- 


make all clear, andthe 
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upon as the Bulwark bf their Religion ; and it was noways doubted but that Sir 
_ George, by his Office, Would be obliged to concùt with his Royal Maſter, being a 


- 


that this tended to the'Ruine of the Proteſtatit Religion, and of his Royal Maftet 
likewiſe, he did not, like the Children of Beal I. Sem. N. 27. deſpiſe! bis Roydl 
| Mafte , ; but be held bs Peace, and laid down his Commiſſion as King 5 Advocate, 


Perſon of unſhaken Loyalty : But he knew too well his Duty to his God and his 
King, to make them claſh together. Being therefore convinced in his Conſcience, 


and was ſucceeded in his Place by Sir John Dalrymple. But he did not long con- 
tinue in a private Station; for his Royal Maſter knew his Loyalty, Integrity and 


Parts too well, to have any real Diſguſt at him. This made the Good King pers 


celve his Error, and reſtore Sir George to his former Place of King's Advocate; in 

which he continued till the Revolution, always firm to his Maſter's Intereſt and the 

Proteſtant Religion. And now the Presbyterians were reſolved to be revenged upon 
Sir George Mackenzze out Author; and therefore thoſe who aſſum'd the Government 


at that Time, had a particular Eye over all his Actions: And on the other Hand 


and accordingly in the firſt Council that was called in Scotland, after the Prince of 
Orange's Landing, the Propoſal being made, That an Addreſs ſhould be ſent up to 


nd, is d them to conſider ſeriouſly what 
they were going to do: Which 


1 
1 F 


wrote his Memorial to the Prince of Orange. In the mean Time, a- Propoſal was 
made to that Prince, that Sir George and ſeveral others ſhould be declaredincapable 


hut a Stop to it at that Time. () Not long after %, 


Sir George was reſolved to adhere firmly to the Intereſt of his abandon'd Maſter; 


the Prince, with the higheſt Aeknowledgments of Gratitude for his generous Un- 
dertaking of freeing them from Popery, and the Offers of their Service to him for 
the Future; Sir George told them, That this was againſt their Duty and Allegiance 


* 


12 5 
5.0 
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this, Sir George gave over acting either as Advocate or Counſellor, hoping that rue 4 
the Prince of O ge would ſtand by his Declaration, and return again to his own 
Country, when Matters were adjuſted betwixt the King and His Subjects; and 
that he might contribute all that was in his Power, to ſo good a Deſign, he 


* 


for the Future of any public Employment ; (1) but the Prince abſolutely refuſed 0 ia. 


A 
* * 


Their next Attempt againſt Sir George, was to expoſe him to the Fury of the 


| ance he knew how they intend, © ® 


Rabble ; for at the Meeting of the Convention of Eſtates, (m) there came one to P. Bhd, 


the Viſcount of Dundee, who told him, that there were Six or Seven Men in a 


Houſe, who intended to murder him, ang Sir George Mackenzie; and if he would 


procure a Warrant to ſeiſe them, he would. bring him to the Hotſe where they 


were: The Viſcount of Dundee having acquainted the Duke of Hamilton with this, 
he told the Convention of it; but they abſolutely refuſed to meddle in it, 


(1) but went to other Affairs. Yet notwithſtanding of this, Sir George would not % iu, 
quit the Convention, as long as he had any Hopes of doing Service to his Roya! 3 


Maſter's Intereſt : At length the Convention reſolved to declare the Crown Vacant, 
but they could not agree among themſelves, after what Manner they ſhould do it; 


for ſome were for Declaring that the King had Abdicated as they had done in g- 
land, but the moſt violent of them oppoſed this, becauſe it could not be imagined 
that the King had left Scaland. Others were for declaring, That the King had 


feited it as-a Traitor, but only that he ſhould be declared forfeited, which would 
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ford, where he arrived in the Month of September 1689. and in a Congregation af 


Franciſcan or Eray - Friars Church- yard, in a Vault which he had cauſed make for 


the Council, Nobility, College of Juſtice, College of Phyficians, Univerſity, Cler- 
caſion. There was faſtned to his Coffin a Plate of Braſs, on which was engtaven 
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This was violently oppos'd- by Sir George, with all the Rheto- 
tic and Reaſon: he was ſo great a Maſter of; but the next Day it was put to the 
Vote and carried. After which, Sir George left the Connention and retired to Eg. 


land, reſolving to ſpend the Remnant of his Days at the famous Univerſity: of O. 


the venerable Regents of that Univerſity, he was admitted to ſtudy in the public 
Library upon the ad Day of June 1690. In the Beginning of the dpring the next 
Year he went to London, where he contracted a Sickneſs, of which he died at his 


Lodgings in St. James's Street, Weſtminſter, near the Royal Palace, upen the Sn 


after it had lain ſometime in the Abbay Church of Hely-roxd-bouſe at Edinturgh, 


it was, onthe 26th of June following, buried with great State and Solemnity; in the 


himſelf, with a Cupula of Free- Stone over it, His Funeral was attended by all 
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PER ANN. XXXI IN FORO SU PREMO CAUSARUM PATRONUS, - A 
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REGIBUS CAROLO SECUNDO ET JACOBO SEPTIMO.  - -- 
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Painter MackEenzis draw, none others fit, 
E To repreſent, ſuch Men, ſuch Senſe, ſuch Wit. 
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Y Aſſeruit. Patriæ jura verenda ſu ? 
9 Pingere vis magnus quo Tullius ore ſolebat , | _ 
D rigire attoniti linguam a nimamque 3 33 
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1 the 3 of Nations as Cite hs ation of We ee er then | 
he did. He was 7 of Riches and Popularity, frugal in his Expences, and 
temperate in his Diet, being a great Enemy te all Sorts of Extravagancies and 

Debaucheries. He was a faithful Friend, a Joyal Subject, an able Stateſman, a a 
conſtant- Advocate for the Clergy and Univerſity, a. zealous Defender of Piety 5 

And Religion, in all Companies and on Occafians, againſt the Artacks of Atbeilts 1 

Deiſts, and all Sorts of Sectaries that differ d from the Church, of England, of * 

which he was a true and faithſul Son, His Abili ities in his Profeſſion were great, s 

5 being a great Maſter of Eloquence, as it appeat d in all his Pleadings at the Bar, 
- which were conſtantiy accompany d with all thaſe hidden and wandering Beauties, 3 

that never fail to charm and captivate the Affections of Mankind, and why he 
never exerted but with the geen Integrity, being a Perſon of riet Honou and 
Juſtice an alf His Aftions. His natural Parts were extraordinary good, which he 
improved by indefatigable beim and made e acquainted with all 

the belt Writers ancient and modern. The Gayety of his Fancy, and Fertility 

of his Invention, were corrected by ſo exact a Judgment, that he is copious upon 
all his Subjects, and yet very cloſe and pertinent; all his Thoughts are clear 

and coherent, and his moſt ſerious Diſcourſes haye ſuch Variety o Di Re- 
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ſe fading and tranſitory Enjoy ments of a numerous Race. The Care and La- 
—4 bs — Primer of this beautiful Edition of them, cannot be too much com- 
mended; for he has taken all imaginable Pains to have them accurately revis d, 


by thole who were proper Judges of his Productions, in the different Sciences in 
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ll. How far King Charles was obliged to Eblerve Att, and a Promiſe extorted from 


bim, to own the Covenant? 
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XV. Tux Nature of Abdication : And if £ —— did legitimate the callin 17 a. Comven. 


XXVII. Tur Difference between a King de Jure, and de Fatto: What makes a King by 
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XXVII. Wrerner a Convention can be turned into a Parliament 5 
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XXXII. Tas Bill of Excluſion, how far lawful. 
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rita, as in the Caſe of Torringron? _ 74 
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cundiſſimi Oratoris.incomparabilis Juriſconiulti graviſlimi Scan Regis, & Regni Meet ein 
nobiliſſimi D. G MACKZNEIZD a Halle Boſarum, Imaginem univerſo Orbi adu mbrat, 
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gquendum ab Auctore rogatus, obtuliſti. Omnium pritaum ea Re mihi non parum placuit, quod & 

| 8 & Actiones ipſas non ad Regulas veterum, notorumque Magpiſtrorum ; ſed ad Formam In- 
dolemque 


rogo. Vale Nobiliſſime & humaniſsime Domine. Franekere 24. Septembr. c e I. 


RASENTIUM Exhibitor, Amicus tuus, ut video, 9 reddidit mihi Literas tuas, una cunt 
Ide Eloquentia Firenfis hodierna, 4 Te, Anno 1691. Edinburgi Typis publicati, Teſtimonium id 


tem; eundemque non fervere modo continuò, ſed vel maxime flagrare; ſi enim vel Mutationem paſ- 
ſus fuiſſet aliquam, non potius ereviſſet, nec mei utique memor fuiſſes, nec Eloquentiam tuam mihi tranſmiſiſ- 


ſes. Laudo (ane Conſtantiam tuam; gratoque eam agnoſco Animo; nec agnoſco ſaltem, verum & deprædi- 
co ; nec poſſum non omnibus illam demereri Modis : Tu modò jube, quæ à me figri-velis, & reperies 


promptum · prompti Amici Obſequium. Nec minus collaudo, appr ue (11 modo daes e e mea in- 
diget) Ideam hanc tuam 2: ita enim decet Juriſconſultum Supremæ Inſtantiæ non ſolum 
bunalis obſervare, ſed curare etiam, ut ab aliis obſerventur. Utrumque præſtas hac Editione tua. Simile 


quid jam in Teutonicd, ſeu Patria tuâ Lingua feciſti, cum Anno 1673. Tuas coram eodem ' &otiz Supremo 


ribunali, ab Anno 166 1. habitas forenſium Actionum Orationes ederes, mihi etiam Edinburgi degenti do- 


natas. Sed cui, præter Scozicam Linguam intelligenti? Huric autem Orbi loquens; indeque Laus major Te, 


Patriamque tuam Gloriam ſequitur- Utinam & continuet continuò! imò continuabit, fi uti cœpiſti per- 
texeris ; quod animitùs voveo, & de cætero, quoad Spiritus meos rexerit Artus, permaneo tuus, N 
RE Vir Nobiliſime & Conſukiſfime, We 15 
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tionis Lumina, fluentes per ſe nec affectatæ nitent Ingenii Scintillæ 2 Regnant verd ubique, ut par eſt, Ma- 
„ gift Ratio, Eruditioque Civilis. Reſpondet Operis Dignitati Elegantia Latini Sermonis, patrio non im- 
d eritò antepoſiti, quippe qui licet apud Vulgum quidem mortuus, vivit vivetque ad Seculorum Finem inter 
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M Regio Principum 


1 irorum Pax unicè conſerventur; facile poſſis eredere quam Aeceptiſſimos Accademiæ, que 
925 "Neg fomper fids loriatur præſtitiſſe, Honorts confuleris, cum vefra Regiz Cauſæ Vindicias nobis 
non tantum tranſmiſeris, ſed & in publicum ſimul, iniquo hoc Tempore vocaris Patrocinium. Si 
quæ enim (poſt probatam Bells eivilibus Eidem, Ignibuſque traditos impios Libellos, de quibus Originem 

& Vires ſumpſerat Perduellio) ultetioris Oſſicii Partes ſupererant, eas omnes veſtro explevimus Berieficio, qui 
Cauſam Principis un videmur defendiſſe, quod doctiſſimi Laboris effeceris Participes. Qui ipſa Fundamenta 
penitus convellens quibus, inimica ſemper Regibus, Plebis imp ba innititur Cauſa, de ipſa Seditione vel bel- 
lica potiorem reportaſti Victoriam: Cum enim Armis Miles Rebelles cogat in Tempus tantum Gladios res 
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debellatur, 2 Seditio, dev ictumique licet humilis & abjecti Vulgus Imperii patiens videatur, 
vel minima elucente Spe Res novas eontinuò molitur: Adeò ut Regias Partes veriùs ſuſtontet ui ſuadet 
quam qui cogit parere, Rebuſque Imperii honeſtiùs conſulat qui inconcuſſæ Fidei divinam ſtatuens Originem, 
RNeverentiam Principum non Metym incutit, Regibuſque ex fficio docet, non Re, vel Tempore turpiter in- 
ſervire. Hinc fit ut quamvis Stor rum Virtuti plurimum debeatur, quod Rebelles bis profligaverint, tibi plus 
it referendum quod Buchananum & Miltomem: Quorum licet de Scriptis derivatum plutimas Regni Partes Ve- 
nenum infecerit, Tu tamen, graſſante diu Malo, tam felici tandem Remedio ſubveniſti, ut Conſcientiæ, Ra- 
tioni, Legibuſque Regni antiquiſſimis neceſſs eſt renuntient ſi qui in poſterum ſint qui, in Deum Regemque 
una Rebelles; audeant movere Arma. Quod itaque noſtra ex Parte unicum poſſumus, inter Libro: æternæ 
| Memoriz ſacros, veſtros Academia reponet, Honores Autori exoptans quos ipſa nequit conferre, ſoliùſque 
peoſſit Principis Munificentia : Nimirum ut penitts fractis per te Fanaticorum Viribus, ſentiat Rex quantum 
= poſſit, vel unius Subditi lirerata Fides & ipſe experiaris quantum mereatur. Hæc eo quo mittimus Animo ' 
accipias, & inter Affectus Indicia æſtimes quo Te proſequitur, vis „ 64's 19) 1 
)) So ABS. of Illuſtriſſime Domine, 
E Domo noſtræ .Convocations, . . .. | „„ OT TY =. 
Veto: Id. Juni, MDCLXXXIV. | Nomini Tuo Addiftiſſima, 


OO Unnvnnstras OXONTENSHS, 


8 710 Doctor GEORGE MACKENZIE. 

ST —\HERT' no Man readier than myſelf to give all Honout and Reſpect due to the Merits of your 
Friend the worthy Sir George Mackenzie of Roſehaugh, Their Majeſties Charles II. and James VII's 
Advocate, a faithful and loyal Servant all his Liſe ; who was an Ornament to his Country, and gave 
| Luſtre to his Name and Family, by his many Virtues and eminent Qualities ſcarce to be found in 
one but himſelf, which do and will appear in all Ages, by his maty learned Works, and Merit to be per- 
petuated by the politeſt fen = „„ He | 


Two of Which, his Precedency, and Science, of Herauldry, relate to my Profeſſion of Armories : The Firſt 
being. ſomewhat extrinſic, containing Obſervations upon the Laws and Cuſtoms of Nations, as to Precedency 
of Sovereigns, Nobles, and others in high, Offices ſo well done, with many Noble Queſtions of Law there 
learnedly diſcuſſed; to the Satisfaction of all; that I ſhall fay no more of ir. 
As for the other, his Science of Herauldry, I ſhall; with all Brevity, give my Opinion (it being your Deſire) 
of its Worth and Parts, as it was the firſt Work of that Nature publiſhed with us, adds no leſs to Sir 
George's Honour than his others do, being the beſt done Syſtem W it altogether) of its Kind yet 
extant, and is preferable not only to ſuch publiſhed in England, but in other Countries. Meneſtriers Works of 
that Nature in ſome Parts may be excepf tee. 1 5 SOT ns Ts 
SIR George methodically begins with the Origin and Definition of Arms, their ancient Uſe on Seals, with 
the Power and Right of granting and carrying them in his Firſt and Second Chapters, where, and all along 
in his other Chapters, he judiciouſly endeavours, as a Lawyer, to reconeile the Theory and Practice of Arms 
to the Civil and Municipal Laws. And as an Antiquary and Herauld, he treats of the Shield, Tinctures 
and Furs, with ſome of the Partition Lines, and their Attributes uſed in Herauldry ; where he juftly diſap- 
proves of the fantaſtic Blazons of the Exgliſb by other Terms than theſe univerſally receive. 
_ Hex goes on in his Treatiſe learnedly, with the Numher and Nature of the proper Figures uſed in He- 
rauldry, handſomely deſcribing them, and poliſhing their Terms, with ſome uſeful Obſervations ; and after, 
regularly N to the natural Figures of Things animate and inanimate, not dwelling on their hierogly- 
phic and ymbolical Significations, as ſome nauſeouſly do; but gives ſome general Rules relative to their P6- 
ſition, a and Situation on Banners and Armorial Shields, being the ſpeculative Patt of Herauldry. 


Al which are exemplified with ſome few Blazons of Sts Families, taken from our modern Regiſter by 


for Want of Variety and Choice of Examples, which occaſioned à Brevity and Omiſſion in other Parts and 
Terms in this Science ; and of this Sir George was ſenſible, And to ſupply that Defect, he detipn'd to give 
us a fall Account of ohr Sts Families and their Blazons, from old Chartularies and Kecords ; but becauſe. 
he wanted Time to fit them for the Preſs, he leaves us a Manuſcript of them as a Teſtimony of his Kind- 
nels to his native Country, as he tells us in the End of his Preface to his Countrymen, prefix'd to his 
-_ 32 ; and this Manuſcript has given Ground and Encouragement to others to work upon; Bur 
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jure & Majeſtate nihil fit ſanctius, utpote quod iis inviolatis & Regni Gloria VII. 


condete, Tu, invictiſſimæ Rationis Viribus, imperas nè iterum ſtringantur. Languer quidem tantum que 
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one whom (as Im inform'd) he 7 5 to make up the practical Part, which may be ſaid to be deſectiye 4 
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Is his 20. Chapter he mentions ſeveral Cauſes of the Change of Arms, (no mean Part of their ancient 
Uſage) but inſiſts only upon Two of them, wi. Cademy and Marriage; the Firſt J cannot bur ſay he handles 
more judiciouſly than others have done before him; "but much more 2ccurately that of Marriage. And as 
one of the Cautes of Marſhalling many Coats of Arms in one Shield, tho? he has not in ſiſted (nor any of 
the Exgliſd) on other Cauſes, and the various Diſpoſition and Situation of many Coats of Arms in one Shield; 

_ fo that we are at a 75 to know, and to blazon many Foreign Enſigns we meet with, as theſe of the En- 

7 $1 Geng 5 * eee any I _ met with about the exterior Qraaments which 
adorn the Shield, in deſcribing and illuſtrating them by Examples very commendabiy, and ends his valuable 
Syſtem with Two exact Royal Blazons, with their 1 J%àVVGG00 nn 
HaAvINO ſhown the Beauties and Defects of Sir George's Heranldry, I cannot but, in ſuſtice to him, 
continue to ſay of it as T have done before in my Eflay of Marks f Cadency; That our Country has been 
happier of late than others of his Syſtem of Herauldry, being more exact, and his Obſervations and Remarks: 
mote profitable, than many other Pieces of that Nature to be met with, and to be preferred to any our 
neighbouring Nation can brag of; and hat could we have expected from him had he been leſs concern d in 
the public Buſineſs of the Kingdom, when, in all the Throng of Affairs, his different Works prove him a 
Fey Man, whole Genius could not be confined to one Subject, i ga perfect Maſter of many ; and | 
is Merits are too well known to ſtand in need of any Encomium. From, SIR, © 
+ BE th OE | E050 nnn Nenn 
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Mors IBU, 5 LH Ala Hars, e 20. de May 1685. 
A receu voſtre Lettre du 19. d' Avril, enſemble avec le Livre dont vous avez voulu me faire preſent . 

Celuy dont vous faites encore mention dans la meſme Lettre, ma eſte rendu du meſme, & je vous re- 
mercie beaucoup de lun & de Fautre, an reſte vous pouvez eſtre afſeure qu ayant une grande eſtime pour 


voſtre merite je ſeray tous jours très- aiſe, de vous le tẽmoigner aux occaſions, què je pourray en avoir par des 
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effets qui vous feront connoiſtre, que je ſuis, 


«+ 


: | a on e Mo NSIEUR, Viftre erds- e Wo N 
Mr. GEORGE MAC KE NZ IT 8. H. FRINGE DOR ANG E. 

eee απ hr ried hr ee ip rei re 

JJV 4 HA r R, /e 17. de May 1686. * 
IAI receu de votre part le Livre que vous venez de donner nouvellement au publicq, vous pouvez tre al- 

ſeure que j eſtime beaucoup le zele que vous continue de temoigher pour I honneur & la gloire de la Mai- 

ſon Royale, & pareillement Vaffe&zon que vous conſervezʒ à mon ẽgard. Vous pouvez Etre aſſeurè de ma 

reconnoiſſance pour les occaſions que je pontray avoir de vousen donner de marques, & de la veritè dont je ſuis, 
| 7  MonsitzuR, Votre tres-affettione a vous rendre Service . 


Sir GEORGE MACKEN ZIE. S8. H. PRINCE ORANGE. 1 
...ũũͤũũã d 
NOBILISSIMO ET AMP LISSIMO VIRO, 13 
PFF ĩ MATEINSEO., | 
N / our ens 
EDIT tandem ad te Diſſertatio tua de humanæ Mentis Imbecillitate, quam mez Fidei credideras. 
Cur tam ſero in Lucem prodeat, non mea, ſed Bibliopolæ, diu variis vaniſque Promiſſis nos tar- 


dantis eſt Culpa. Genus hoc Hominum, ſemper in Lucro Compendioque occupatum, meliora ne- 
gligit, ſi ofterantur us talia, quamvis ſint viliſſimæ & nullius Momenti Nugæ, quz præſentem Quæ- 
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tum promittant. Præfixi, ut vides, Epiſtolam ad Lectorem, non dignam quidem præſtantiſſimo hoc Ingenit' 
tui Monumento, ſed 5 Pignus quaſi fit meæ in te Obſervantiæ & Studii. Nam illud ornare pro Meritis non 
eſt meæ Infantiæ. Diſertiores Laudum tuarum Præcones hæc manet Provincia. Si ego hoc tenui Officio tibĩ 

probaro Cultum illum, quo dudum te proſequor, omnia me conſeeutum putabo, & valde lactabor, fi quando 
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bets: dabitur Facultas luculentior ullo Genere Officii teſtatum faciendi, me tibi ad Obſequium omne addictiſſmum 

= - eſſe. Vale Vir eximie, & me ama. Trajecti Batavorum poſtrid. Nonas Februarii Fulianas e ro ioc xc. 

| rbb 
Vir Nobiliſſime & Ampliſſime, | OR 
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De 1 


UM redit ad vos veſter Neceſſarius, non inanis, ſed Muſicarum Mercium Copia inſtructus, de quo 
nullus dubito, quin illuſtris veſtri Generis Decus ſuerit propagaturus, non potui quin has Teſtes & 
Prædes perpetuæ meæ in te Obſervantiæ & Studii ad te darem. Difputationem tuam de humanæ 
Rationis Imbecillitate magno cum Applauſu non in his modo Terris, fed in longè remotis Germanie . 
| Gentidys, boni doctique Homines exceperunt. Velim hoc mihi, Homini minime blando & ficto, credas. 
- Nam 4 pluribus Literas habui, qui Gratias mihi egerunt, quod noluerim tam utilis & ingenioſæ Diatribes 
CL. ectionem iis debere. Doleo vero Librariorum Vitio & Negligentis plures fœdioreſque Mendas in eam ir- 
repſiſſe, contra Fidem, quam dederat Bibliopola, qui illius edendæ Fates ſuſceperat. Curz enim ſibi fore 
Promiſerat, ut, cum ego vacare, variis diſtrictus Negotiis, Operarum Erratis eluendis non poſſem, Homines 
adhiberet, quorum Huxei eſſent Oculi in his Maculis delendis. Rogo ne alienz Culpæ Pœna mihi fit luenda, of 
fed ut tuum in me conſerves Amorem, Meritis quidem à me nullis, religioſa tamen Cultum Obſeryantis, quam Es 
ſi tibi teſtatam facere potero ullo Officii & Obſequii Genere, mirifice ætabor. Vale Vir iltuſtris, 77 ajeths To 
D. IV. Jun. Diomſ. cio c xc. , mo „%% ⁸Hh IT” 
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Ĩ he Rocks, as melting with Compaſſion, weeps ß 
5 : 3 1 8 f 


1 


Nr 
e 1 2855 4 0 
-NO-: ni e 


— Uh 
„ 


Outs do T | 


* 


8 


* 


Which, in Revenge, Feb 


* 
$5 
** 


All his own Flesh in Sacrifice is ſpent: 


E And, when he feaſts, tis on our hardeſt L 1 
e in the Boſom of a Grove oes f [bs 515 an aon gt 


1 s Myſteries do Truth, ſo Groves ie. rt 
Not darken, but — rom human 5 A A 
hence *twas in | 


: heir Sacre Rites ey: Ayſteries unifold:” OT ot. 


- _ Here, in a Soul, e the ſtretch? lf 
"_ e rowls Thong greater than what U 
| othing that's leſs than Go res i _ 


. 
. 


In whom the le 


] He courts not Sle 
I Nor in benumming Wine * ae his - thor TL 
Ihe rich pid Graſs give him a Velvet-Bed, 


1 And Trees afford him Curtains in their Sk oe. OTE BN, 


CE „* 
— ——ů— 


— e . STS = 04> © SPL 1 
4 
* 


What Crown'd-Head reſts in this fo bleſsd a State: 
Or can confine his Wishes ae? 


— — ro 


— — 5 — > es 
— — 


— wwe. 


3 — 


— 
n 


I 6 3 % > 1 * 5 : a 
\ * 


unn: NE x T to her Mirrour a Deathbs Head takes Place; Fi 
This shews what is, That, what shall be her Face: 


* , 


And ſure it needs great Faith to make her think, _ 
The Face she bears, to that she ſees, can shr 4 4 

We may conclude, that when fair Cælia dies 
| She better may, but not more lovely, riſe. 


6 3 : : 
* 1 * * * „ 

— a 0 * I 

. 0 ; 7 : * . 

* 2 n of " * g . LM f & of 1 * . 5 * 

: 4 * 2 & IN % 


cowl, GREAT Charles God's nobleſt Image among Men, 
Whoſe Life deſerves His own moſt matchleſs Pen. 


8 * , * 
* 4 3 9 0 1 by 5 „ 
* * w oy A A » 


. % 
. X Ly : ” d 


— 


| 


8 


—— 


* 
mY 
* 


* 


. A 


4 
— 
* , J 8 
. 
* 
3 : 
5 - 
* 
- 
- 
= 1 
n Fe * 

* * ' er 2 — 

* 


* 


* 


N 


KO 


+ mo 


E 7 a 


This fixe 
Great by its 


t Pr 1 


Til 3 
Leaving bare 
8 Virtue's- but 
| A Prince's 
Nor 


kes 


And when the 
They vainly 


Tarn we; 
Who firſt the 
He gave the 


OW 


an a Tyren t learn at a ack 


ö fide to rail 
o shew n she 


And fore d juſt Virtue 


* 


this Blood. 1 
did brin 


2 


* 


kept i in Awe, 
Nome did burn, 


1 


%, * 


Wi 


— 


me, 


7 « vw *% ; 
— - 
52 10 
0 * - * 4 
1 ce « 
+ m 
x 2 
1 5 * — 
7 7 
4 ” 
: 
: , 5 3 
# * 
” 
* ” 
4 
* 
* > 
« 
| 
. * 
* * a” 
* he s 7 
* 
4 
; 1 
: 
4 f » * 
n 
* - 
3 # » 
oy L * 
x ? 
: * y \ 
7 4 : 
* 
* « 
„ . * of f 1 + 
- \ 4+ : j 4 * 1 
- 1 
4 l : þ : F 
"I * 8 5 . +: 6, 
. — LR 2 * 0 4 2 5 4 25 8 F 
_ C. 1 x wy : 8 78 24 . * 1 N 2 LL FI 
Pi VOY 8 N 8 8 2 u 8 W 4 "0 r _ 


* 
. 
OA 
* 
) 
# 
* 
* 
F 
FR 
— 
« 
* 
5 
4 
& 
c 


1 
. 


orld, then Rome in Triumph led, 


* 
* 
* % 
* 
* 
* 


* 


ee wn H 


— — ———— 


” 


Rowe 8 Sue 
15 Hes 


An r bs 
But when by Vict'ries, 
Great Pompeyꝰs 8 ö 


Ihat he could fall, but 
. Great Men can boaſt, that er 
MMuſt ruin them, in ſolemn PO 


% 


Not Death it ſelf could make this Face look pale, 
I,t was the Gaſping of the Commonneal: „ 
or was it Pity, but wif 


* 


r 
N 


% 


— — — — 
C I A A EOSIIPES 


= ompey no Pity needs, 8 114 
I.! theſe grim Looks, Rome's murder d Libert. 
But when he to the Gods was known wo & 24 HT 
F: They to Revenge him. | 
5 Nor cou d the 
Pos his Obedience ballow'd thi Fen 
5 NExr him 
omèe 8 freedom led f 
© And leſt it should have fall' nin A IJ i; 
_ .: He in his own great eart, op n 2 | 


* 


i And wait till Ceſar should by Brutus die. 3þ 48 


| For its Eſcape, | that it to Heavn migh 


— The QridA' to his deep udgment 100 
= Fc his. ſole 8 ach declard Pompe 
. | ere he gainſt F. 1 


* 


TS --; 


— oo 
—— —— — — 
x * 
2 , * 


— 
- 


4 6 
. „ 0 er” , a "I rl 


a: qaaIvy 1 4. 3 Wie t e l 
* 8 


* » 35 n E by a 
3 ; | ö . ; , * * by ? Ny 4 4 < 4 
Us 8 45 4 U Þ « 4 Bp” It £ » ; * 6 % 


Ns hs o n 


* 232228 N d n e * 


* 


* : 


' MONTRO E his Country's Glory, and it's Shame, 

His Heart, — uit: is Coun ry, was as grea 

As his, and fell w_ * a ee fp. EE 

But Ceſar fell by t hem he did opprels. © © 
23 on Valour ſtan | a | 


0 : . a , Y ö % ** * 8 A : » 
; 3 72 8 F Ss . y ; 1 ; | x , , A N Fs. 4 x : £5. : 4 5 a ' 4 ? 7 N ) * ; 5 
| : N er 10 1 5 0 N ö 7 ? 5 ; 1 . * 1 . A * \ \ , ; ; 8 N 8 . 4 : "> * F . 4 ; : f . 
: 9 5 ; I - : - V7 . i * A * ' 1 ” 
CS Be! * N 
22 22 0 * 4 b wo 
2 * * — v. \ b, 2 > > R L 4Y ; * f X , 
* 25 * - : * * : | 
2 x: "BY : 
3 4 N * 5 - 0 * * * 1 
4 * n , a . . 4 ' : 3 U * jk + £ * . 8 E ö 
6 * * 5 * 8 * 2 4 2 , F k ; & \ 7 f 
ER E ( leo) atra, ws theſe E 654 £) 1 
- \ t 0 8 "a "> ' Be... * 7 j ; 5 & n > * : * 4 | [4 3 
ich 115 ony el ee 4 „% «Ä.... 
3 1 | B 5 7 a : , 5 | e ö : ' ; i 
ö 7 » 


Than conquer e 


All Things, 5880 theſe bright Ey bs, _; ed. 1 


And per in tab Bee e e de en 
She shew'd her Love, her Beauty did excel. 
Some Ceſar for thus ſlighting, Her admire 
But my Heart warms, at Anthony's kind Fire; OO 
Czſar at Rome, ſtrove Fo ols and Knaves te ts þ . 

oug 
He Toils, and Troubles, did for- 
Who thought his Ruin 
Whilſt Antbony, a lovel. 


+. <a 
Y 


8 7 ines only D 2024 8 
ueen 77 
And his ſafe Head, lean'd on her charn ing Breaſt; 1ͤ 

That Queen who ſo rt Ce/at Gverca ne ran, \ 1&1. 10's — 

Than he cou d one, Lc we faſter wounds than I Wd oH 
: His wronging ny nore than his wronging Rom 
For Blood once tainted with ſueh Stains, 11 = 


— - - 


% 


Which as it gives it Life, can give it Deat 


* 1 * 4 3 
N a LRN * ; i F 
” * 4 L 


8 
5 


FINS £2 


. 
q 
2 
/ 
9 — 
; 
4 
» 
1 
2 7 
* n 


[wn — 28 .. 


p "IT" 2 , A . R * R 
| ; 1 4 * —_ - "EY * N * & Tis 4s Ty” 8 3.0 [ * K 3 hy * "he's. 2 2 
«* _ . tw wer 2. WI 2 ts 1 7 1 4 
43 R q - : 7 4 \ 
| + 1 5 ; Pr ; ; 
- "A ; ö | 
* 1 4 , oa | ; 
; c | | 5 
{ „ bt * # \ a ? ' ” 4 13 
$ / 125 4 1 0 : \ 4 — / . * POM | Rh 4 
4 EY 5 7 Fe wS 5 Xt g E : ; 
- 5 - * A - 7 * * * N a * * * ; * Ne F 
+ | : £% a . | 7 7 
F) d f 
* (a x 
a 4 * 
3 - 1 & £ 77 7 4 s 
. 1 L : . 


o * re * 4 þ as PL 1 5 8 4 * a 1 * Fs — 2 | | | | 
Fatah If * 7 — > * A — 1 5 I 
| 5h { 15 8 * —— 
eee — anne eee, Ca E 
7 y * # ee 14 
* ey 
75 
F 
Þ 
J * 
* 5 
n RIES” bY « £2 EPR WW : 
* 


* 


—— 


— Nl 
— — 


— 


— — —ͤ*æ̃ . — — 


— 


— + Poet”. — a 
— — . — — 4 


ildly 
n out. of i its: Wits, 


% | g x 4 1 F 


' Unhappy L 


pul 


— 


— 
— — 
— — — 
. . 8 * 


1 oring t 
VI rgil 1 t 


—— 


« - 
— (— — es IIS I , ye 


eh A Tan, IIA 


le plyi 


ng as 
For fair 2 


. 0c SDN ˙ ˙ TT 


* - 


Soul to crav 


r 
JO te 
pa, 
Harp 
* 
ar” 
* 
1 
- 
— 
A 
7 

ho 

* 


* e 1 


. 
* 
1 1 
| 6 4 +» 
: WY 

a 


G 
; 
/ 
N 
8 a ? „ A. Ss „ 
5 e NG $0 PN 8 
| Ty b Wo thi . te " 
— 5 * $6 _ 83 . e ee . a e e, Reb xc un 
4 2 enen . e * 8 iÞ- x ; 
ood +» dn 1 > rot 5 ob MD _ 7 — 2 pi 85 4 
1 * ol 3 . 
© q 
. fry GY * 
5 3 3 


$ 
$a os. F * N 


onour, for when that is loſt, 233133 


1 5 ; 4 1 8 ; : 1 


— * 


Each new Remem 
Thus she ſeems fr 
When ſpotted by 
The frighted Bloo 
And the defile 


5 


5 8 Cineinnatus | | 
. n keturnd from 
I ff! Hs YIOary 7 Jp 
[7 to hisPlough. 1 


—. 


nd Rome, 
reat Men 


1s the be Shou' d need 


ro tax themſelves; | 


„ „ Pali, 2 


—_—_ 


Bop 


ſo whoſe juſt kriere 3 
nin wild Afrio, | 
Thus we may tra 1 2 at mt. Ol 


, ? 1 
= v2 
* $ 7 3 
* p * 
8 , 1 FR, 


"porn et oat, a. 


* 
N 
* 
75 
* 
Fl 
4 
* L 
* 
LI 
7 4 
19 
* 
4 
* 
* 
0 F I 
4A 
' 
7 
E x f 
. 
* 
; 4 
F 
EX £3 
SAY of 
1 - 
* * 
13 
Ko 
** 
* * 
9 
78 
"3 0s 
* 
5 
* { 
* 


1 


AY __— 
an > 


— 


mY 


j 


* 


4 * 1 n 4 p % "a * N 
ko * I 4 x * 7 Fe RT, 
1 ay *< 4: WF 9 " ; * * * , 9 W 1 * mw quia, N 1 ä - TR * . * * i N ” 7 IS 9 "I 
8 od 2 * k * 5 * 7 ua * A, * 
8 N Las * » FnY r SUIT * - 4 * ern 2 * ** * 7 * : 
,. a 4 Wo R * 1 * 1 7 y * 0 . I * þ * 5 4 „ is LM 4 
4 - - — q * g # 
ay * 4 # U * 1 3 15 bs, N * 8 * 7 1 * . n 4 
7 * 7 - oc 
| 3 * A | 3 7 & fv 7 3 
1 * * ** * 1 1 5 - L * 4 | * Y j A jy" 1 * — 7 | * 9 * 
« 5 — 5 r * ** 4 *. — * » 5 + ＋ 2 4 8 * 0 « 4 1 
N { 1 1 my * * F * * 5 *. — * * 3 7 * ; 5 1 Bs 2 — _ 
T7 oy N bu 17 1 F x 5 > » 4 > 4 * >.» 
# 78 54 * Fo 2 N * 
o # | + * a+ P 4 . - 1 ws * „ F $. 
* 3 F 2 : * Y "A I Fa N 14 57 = 
- 
- - * „ 7 * 0 « 1 * { #7 
C * 
* ' » 15 » 
ws g's : « a 3 PL WIS * 
» — 11 * 
5 a *. * 
— 7 14 1 L 4 
* "NR i F - a o 
— 
— 14 * * * 
** "of 1 i ſ 
5 4 * # 2 
77 # 4 i 9 
5 x , ho 4 G 
4 " 8 1 1 4 * o 
e 8 
1 9 35 5 1 7 : . 
5 24 o * 5 K # . * — 
n — . 3 2 2 * 0 f . 1 * e 33 4 
4 ** wy ” >" n * | . 
— * * 0 * . 
W 5 7 35 * f * N — 
© * 


— —— . dag ee 
5 9 
= A 8 


xenzirs WORKS. 


— 


7 Grorce Mac 


«+ 


th, and Beauty, as they paſs 
Time and Fate ſecure, _ 


* 


hand © 


His pencil, "ana 


_ Gives what we Want, makes what we Have endure. 


ao HERE Raphel's Pencil, 


by great Ma- 


nas We with Coragios Beauties are in Love. 


wee Bold Julids Hiſtories the Coldeſt warm; _ 


And Stenwick makes a loathſome Priſon charm: 
— A Painter here, troubles the Ocean fo, 
„ That it does foam with Rage, and angry grow: 
Amidſt thoſe Dales an 9 gi ſome Ships appear, 
Ihey were Ships ſtout and tall, hey came there: 

But they and I ſtand tremb ng at the Sight, 

And Fear deſtroys, what Art meant for Delight. 

He brings the Storm, both to my Eye and Ear, 
And on dry Land, makes me a Shipwrack fear. 

reedb. IN Perſpectiv bad 


| ; | 
long Walks of Pine, out from the 
And rather ſeem to meet, than ch 
O noble Art! O moſt ſucceſsf 
Which Churches build, 
He only, who. de 
i On Air, in this | 
I Thatinall Arts, v 
And by our > oy 
3 HERE 
And Corali bred (like Virtue) among Storms. 


r | think ic by Ch: od 
| . * Fa 4 % 
| lere. 'ocks LJ 3 
; * 7 
3 y f 4 
| "By ye” 8. * 5 Iv R ew; | } 
555 ſwee w ole Senſe 3 8 true; 
JC] Frm 1 FADE 
* 10 4. 
lere toiling oby on, 4 0 
e * t 2 | 
EP Dow, m 0 W. 0 
i 5 | S&T; $ 
Religious Books s | 0 
And by her alue kno p. 
: $1 : * 7 9 | 1 ? | | | | 4 4% © 0 


-*&. 


TEIS is h Rar'ties theſe, 


— 


ns 


4 


— 


did 


eca iſe she no 


ever to be 
thoſe whom her: 


* 


9 arm t 


* 
bl 
* 


hrone. 


alt with Wit. * e 


yes, TIT 


, 


6 — 1 2 1 
ame, 


* 
* F 
Fi . 
| : 
* 


> 


1 


* 
# 
. A 
. 
oF 
2 
* 
4 
1 1 
5 * 
9 
5 
o 
\ 5 
\ 
2 * 
1 
* ＋ 
* 


of 


LT 
a 
- 
* 
- 
* 
.* 
* 
9 
7 
* 
— 
© 
- 
* 
* - 
- 
% 
* is 


* * 7 
1 
1 * 
KH 
* * * 
8 
P 
2 — * d 
* \ 
4 © 3 
S * 
* 8 
* oF; * 2 * 
PE - 
o o 7 
* * 4 
* 
* 6 
— + 
* 
N * 
o 
> 


ome ohe: ; 
"Books, with 
a CharaRer — 


of their Au 


- 
CW 
» 
Ca 4 8 
1 % 7 5 
5 
T 
7 
hat 
{ 
ef * 
1 
1 
* 
* 
[ 
* 


- 
o 
* 
c 
— 
wt. 
* 
* 
- 
* 
12 ; 
** 
* 1 
* 4 
* * 
i 
* 
4 
: 
: 
pg 
* 


8 


N 


* 


— — 1——̃ —— en —UU G 
I 
o& 


837 


ap 


* 


”- 
* 


* 


— 


IS Tx 


* 
* 


. — 5 —— S 
8 « — « 4 _—_ — a : 
— a . P ES Pr me. PRC Roe 1 LA —— . — bn .w. — Se ng . - : — * 4 — ; 


— 


— ner: 


— - 
« 
- _ _ — — 
. Ä ˙ A 
2 _ 
b . — 
x 7 
* 


A Ee ——— 
—— * 


———— 2. 


, : , 4 * n 
„ n 107 r — IVE 0 „ ee i ded mr 2 a. oo — 2ÄAĩä¶ä＋Uü1 C ͤ—‚1ͤ „ 
3 


= T— r , Jo \ — ' 
5 * 3 FAY 1 2333 + 9 ge - 2 . I = 
td "3.1 R 883 4 : 0 : - * 
y 8 * = — A Ita IS l 
4 '7 C 4 . _ — 
* : 3 . . * 
. 25 7 C ww 
S . . 3 E 
A 3 : F 
% 2 5 
2 © * 10 - 8 
ok 
% > 
1 


my King. 
Reins do hold, 


DER 7 | Thy pow'rful Hands the heav'nly 
And Glo: 4 nades thee „with its 
Darłꝰ ned to Mont „ by 


: Which, a8 4 Farme 


[4 : 


at dazling Light, | _ - 
ee from our Sigl = 
ds infor rt 


En 


£ 

- a 

: 

Z 


"ad Pon pure 848 


oo 


ab 
| Bowd by thy Powe. 1 C 
| Thou bends to Vaults th 


A — 
WW! 
* * N 
Y * 5 
* 7 x * monly 


They wits Fi thy Pow” 7 and en our 81 3 
Swift, like our Thoughts, or Light, 2555 fly, 4 
And find glad Paſſage, tlirou ielding N 


By its o 
„ 


Eeignt, the 


9 Wand pois'd in 
| Inſtance of n : 4 


5 
= 
3 


* 


Wah 
But when nin: tuning Voice = began 
The rremblin N ee 


And now eſe Sew 
Preſgd in by the 
: Tho' their- Dare 


The filt? ring: 
Which purg d 
To theſe hight 


3 
n 3 
* — - * n 7. q 
toe e A A L A 59 W •’/Ʒ⅛n E N Es ba 
2 % 


vm ko a> RT I OE | 7 "> hy 
* * * v 


a a A or >| ere * 


1 
— 
* > 
14 


8 = | 
3 e r Wel 
rhou decks and bat | 
A” Iny which t aeir / . 
II he tow ring C 5 
; The * 905 ; _which makes the Face to shine 
A 
For fear ul Deer, the ; 


— wn 


Who their ſwift 


: | Thou i Rocks for t emblin 1 


2 9 vort med d. Light he ei bu variouſly doſt Ware 
= lowri hanging conſtant ſtill. 4 
Sun with maſſy Light, Hr 4 


% 


wh le they 


Whoſe Ene — ms harm ou 
| Thou to his winged Haſte points out the War,, 
And makes him m rk the Vear, and mark the Day: r: 


i were C 


F * 4 


5 
4 b : F A 
4 : 8 X x , © 'Þ 8 mm w*- 3 1 4 : * , 7 * 
on dd ; 7 : J * 6, y 4 . a 98 
N 1 s 8 % % : | , . : 
* #2 5 ” - : A, 
F 4 H = . « „ 5 J ; : 
* % * 5 "a. 
o * en ; FI : a * 0 * 1 
— 1 5 Fa 4 y 4 7 
, ” 4 4 : 
. 
1 . 5 
- , { 
. * 85 


ne Ry 
Wa. r 


—_— 


1 


— . QKʃ— — es ue Pots 


2 


— 
. e 


5 * . f — 8 * l 5 12 2 
Oo R | 
x — 135 - ; a 9 * 055-4 4 wy * . > 
4 I Fe 5 7 7 
2 : 3 2 . , - 9 8 4 
l 7 g * x : * 0 1 4 5 1 + g * 8 
* : | 
' 7 ; | | | 
: 2 7 3 4s LP * { - 7 4 ; 55 a f 
# | | 5 
” 7 . „ . perm 8 S * : 
wh * . 7 4 x 'y 4 * 4 . 1. 0 , * 5 ö 
» * ; # 3 . N 7 # 
* p 
* * 
6 
\ 5 1 Gb. %% * » * ” 4 . 4 = # # * 5 U 5 ; 
DL * 72 * — 2 RE: 7 
f * * * * 4 % * Y 
- * 1 n 4 * = 5 £ { . 8 
1 . 
> - * * X F - - ; 
” , bs 
f * - : : * 4 
; - 
A ' 4 2 ; 
. 
* # 1 . ; 8 
- - FP : \ 
. * + IF. (th ESR ; ö 1 | 
22 Aan 1 * 2 N _— 3 | 8 | 
* 7 50 N Ne. : 
C 
" ; , 
Ws . | | EY | 
Lr * 
a \ N | EY tp . 
| | | | | * 
* 2 - 
* - 


o 


r k RY 
N s p '4 75 . $9 

at Mien Ie : * * ed” 7 * * 
2 4 9 N * * n 1 TRIS þ 


Sh q 
* * 8 6 * J 1 N 
9 n * fs * | = 
4 1 422 5 A 1 I * an * 70 Ay Ling > p wa a 3 * 
a * d FF" ; 1 Y „„ 5 re 1 En PU” 25 e we, 

; / q , TOY p f ? N oh J „ *>% * „ r 

17 5 8 f » 2 » „ 4 p g ; — 5 4 * 8 4 * + 5 # ns », * 9 + * 5 . wh * 
9 S K N Sz 4 G x ; , 4 3 l 4 Ap LY 5 AY dag 1 n — * * 
s 7 , p TORS 7 * 2 2 


* 


4 » 
f> nant e . 
1 N . 


That polish d 


— 


— 


** eee + — be ing beg mags e e et 
M8 nn 2 4 * Fo - 


I0o all our Wants and e 
Nor is't to arth alone > 
The boundleſs 8 
Whoſe Moiſture is is 
And breeds ſtrange Mo 
tl e Wen hips whicl 


* 


* 


in-Bows show 
and lowr 


* 


„ oO Sw oy 
4 N. == 


the glaſſy Main. 


54 * _ * 


Thus from Ip open Hail, large Plenty” 's bent, e 


1 — 


With rekmbling Sobs, chou ſeals their Parting-Breath, oy 
To flying Duſt, they're crumbled down 25 


That Earth which thou didſt fix'dly make to ſtand, 8 
Trembles, when touch'd by thy Almighty Hand. 1 


The lofty Hills for Fear do nod and quake: 
The rowling Clouds of Smoke thou doſt them shake. 


While Life 5 kind Flame within this Lantern burns, 


by Veins returns, 


; Pit in thy Praiſes Peng; 8 
And Here mw, nt td * shall never enc. 


In thy ſweet Law ſome of theſe Joys . 
On which the ravish'd Angels ever feaſt. 


- 


| My ſoaring Thoughts reach Here vaſt Heav'ns of Bliſs, 


a 


And ſweetly loſe themſelves in this Aby Pra tr TO 
But Sinners shal neck! 
Oh! What a Cute not to be lord by Thee. 
Thee, the Incenſe of our Praiſe we'll bring: AL 132 48 

Adore our Kin 5 


* 
by ; 1 8 , 
Ps : "1 , 


= ever mirveahe:; EEE 


6 © 
i 
* 
1 


2 
4 
. 

F 
x 

- 


6 * * if 7 5 3 


- 


4 2 
4 & : * 
N 1 # W p a 8 
e FE at Eten + hn ' 
? * N * * * 7 E 4 l Y \ yo. Ys, 6 - 2 Of, | 
+ * * 2 K * . : eu N * * v N 2 1 7 
7 \ \ \ y x ; 2+ ad) 
. l 2 g 
ok ah * * 1 N 
x f 6.4 "a. : * r * 8 
254 4 ** "- Wh DS 
x £ : F, 
1 N b N « 
8 42 
: * x A * W * 
U A 1 . 
* 3 % 7 7 
Nen \ a 6 * 
bi % | , . 
2 « # 1 


” * 6 : 
23 * OY 
. 3 


I MOM SRP NI ee Soopiryet ly a; * i 8 8 6 y 4 
e n N , F ok des ELIT OE” TOTAL, Du) Ads, Wah R wy y 
1 | « NN 1 * N e Ges eee e 5 n 4 | PET Wy . » * F AR Ty 
. * ö ' e e re 2h þ. Ne 
i ' | : | . 2 a wee eee eee 
— ; 4 : 
* 1 f a . 4 F k * 
. f \ , 4 : 8 3 5 \ 
3 = - . 7 n A 
* % . % 
= G * 0 Py 
y 4 * 9 . * * 
# 1 c n 
4 n » 
: KN WEI ES et»; nf es . Ms W Nee "I 1 3 i 5 FS 2 . , : 
7 wn” BY : I. os iter, 2 Mei AN Wants ge», USING e ak * 
8 a N , : 1 . 5 3 * at. % N 
„ S ae: p 91 Ja. nt ** * „ 
f 33% 2 *. " þ £& ** 4 as 
1 : \ * 1 $4 = OSS Ii oy a os EI « 
0 1 i # 
W ? * 
i 
5 N N . % ' 
% 4 2 * A * 
- 
* 
1 * 4 
” 6 4 o X * y ; 
« n R f 
r 
- x 
i . ” $ # % 
4 N on 1 
4 2 r » 
$ Fe e 5 \ * 
. 8 % ; | 
4 3 . #} 3 4 * 125 * * A Ig % 1 8 4 * . A 
f n Bol y 8 W ; 2 4 Y 
N $8 . f o 4 F * % #3 
4 . 5 0 
# 5 | . * a 0 4 
w . : 
* : . Y ar * * * 
; : 26 4 ane 
1 1 2 ta 883 
0 5 pee , , K 
N * 3 4 8 , ap os q * g Fog 4 
4 2 „ Cy: o by * * 
Y . 1 # * "i. — $ 4 . : . . 
* C : * * * We * 1 o 
4 F ; * g 9 CY + 4 1 8 
# 5 . 3 4 ; 8 Ws 
by . " T 1 8 4 2 
I 1 F in . 8 N \ . f 
1 1 Te Pp" # 1 : ” y t N 
8 „ »4 4 1 x . 4 =» 3 + - * 9 * * 
1 7 4 , Ll N ** ” l ö * ? 8 
— £ , * % " TH 3 ” $14 
: > * 4 4 * * - 4? 
pd 7 1 » K * 
3 1 ny 
2 5 , + * crab, 8, 89 L by 
. 1 3 0. N 24 ? * . ee b £ 
; > 9 : on « ih 1 * 
1 1 * & * 
* h 1 i „ pig» I x 
4 ty 2 4 z 
* $ * = , N 
, *, , > 
. "0 © $4 
4 1 YF- , N , * 
8 5 r I L ; 
„ 8 4 * - . 4 : 10 2. 
* ry = 2 x Y w_ 2 * 
. 8 : . & 4 N ME 4 K 
* 1 9 6 N 4 5 * a 5 4 0 * * — 
* * . . 1 * 1 Py 
M „ iy * : 1 | 7 — : C 
. Y * 1 , x © . oo * A n Y + 
' . 1 . ; ke” - J « 
N ** * 2 . 1 6 * » 1 1 z U Ar 1 1 
2 4 F 5 , ; oy s 1 5 4 9 * ; P 1 4 ; 
* g a x 2 « q i 7 v4 . 
— * * * % — 
5 . "IEF 2 2 , * * 
0 * 4 # 272 , 1 . * * . 
1 * by bh : 4 , % % * 5 1 
92 70 2 & : 8 ! | y 
4 7 LE 3 p F ' + - x is Tay * d * 7 
» o a . pl I 4 q 
* « * 7 * 4 * * 
' * 
« F j d 
* oy 
7; . 
» 4 * 
* * 
* * 5 g 
1 4 * 
0 
N * 7 * , 
+5 664 4 1 s — . 
- * > 5 * . " . 7 k 
. " 4 4 : : 8 A 2 5 1 * * . : 
F hy ; 7 5 — 0 * 4 5 1 1 #*. N ef * ” 6 * . 2 * oy 44 * 5 - * 5 * 7 x 3 x f g R * © 
TE = "Sf ” o v of, : . ? 4 I 4 * a 
1 72 2 Pad - a>» OO IJ 2 — Pa > LO ., i Fd D ' OE w —\" — _ N * " l ” 
0 4 n þ 6 * * 2 @ .* + . ' : 
a * 1 | * - , 5 
4 N * 1 
8 82 > , ö F . t : 
* \ b © 4 5 ; . 
5 5 3 4 
5 t e ; » N » „ , — - 4 4.7 


: J * « 
q 
» 
* k * 
F 4 
LH * 4 
4 
* * 1 
7 1 
# 4 
* 
- * 
4 
* 
. \ 1 
0 
. , 
P * 
/ l 
* 4 Z 
3 
- / 7 L +» i 
i 9 
U . * 
* * 
U tl 
- * 
: ig * 
% Y 
ol L x 
| * * 
* 
x x 
8 
Ly 
E 
» = 
\ 
; 1 
. "* 
; 0 
* 
nat 25 4 
* 
„ 4 
4 * 
. * „ 
of 
, * 
(4x 
* 
4 
* 05 
I 
o g 4 1 
* 
Fa 4 
/ 2 
* 8 0 i 
? * * * * 
A . * 1 
* 1 4 - J 
, * . 7 1 
k 8 f a 8 i 
o 8 * * 
** 
4 
8 * z "ey 4 4 
. 
0 ' A 
* — 
» * 5 
. . * — 
1 * 
AA” / jt ff 5 : 
= — . * * 
5 * oo 
7 4 * P _ 
* 
. 
i * 
X ; 1 * 
0 : f N 
" # 
37 
vv, 
. 3 > Y 
* # I 
4 
n « t 2 
1 - 22M 
s B a 
U 4 
, * 1 


* | U Y 0 0 
D 22 9 22 22 — * 
> — AO ww #F * W wa KS A . 2... 


3, s 1 g £4 
SRL e ' 5 1 


# L 
*t 
4 1 5 
\ 
* 
* 2 
* * x 
. P 
. 
- 
0 * 
= 
- 
. 
„ 
/ 
* 
7 
' 
o 
. 
% 4 „ 
” 
4 
” 
7 . 
. 
i 
4 
* 
FH - 
. 1 * 4 
* * 
n ” v; o * 
/ ˖ 4 
* 
* 
. oo * 
o N 
6 % S - - 
* — 
* 
4 * 9 5 
—— * 1 
* 
| Z 
8 r # 4 * 
5 2 8 e 3 l „ 
1 "7 1 — £ _ 


* 
. 
* 


W 
* 
* 
. 
* 
7 
Fr 
* 


* * 


„ 
4 
% 
„ 
* * 
Ch 


3 
1 


899 


# 

+ 
* 
1 


a 
oY 


a AG T 2 * 1 3 wo 
ee G9. ptr he - — vain 4 2 . 
. — 0 TI” . oe ——— 


— py s | | « N 


_—_— : 

D i 

S * 
85 


; Z : * 
1 2 4 » 
* - * | 4 Ls . 4 2 
.. 2 7 3 % . WP: | l 
: n N 2 F £0: _— [7 5 
* 3 * ? : 
F "Ez - F 
: : C £ 4 L — 4 
2 & : * 3 
: W 8229 N 2 
4 > . l Cal's 
a . — 1 Ka 9 
. 5 2 ö * 72 
"Ie" 4 2 5 ; ; "+ 
E - F 
* * 
N ny 


Sus : "US 8 1 gin ut a * 5 Wen Va ag . 8 W e > 4 ; 4 
» 1 - nents i ec eee 5 3 id 
. 7 das DS ww: of e. * \ * « 22 bn . Read | 
8 KH * 3 eee & — * "ve K Y 5 : 
e "VER / 
0 


. * — * re 4 , 4 * 


* has : a % s 
"Ix V . Ke. JAX e 


. IE — reer 2 r . 


1 * I, . 
£ 
& 2 1 5 
1 * 73 nb. uu << * 174 2 * 1 25 1 * MN "$4 hy bay os * N. . W N 5 
1 N „ CW >: * £4 194 i: \ 19 ** ; 
» - . * N \ 1 3 i 8 & 


"a a. BHS 
Saf „ 7% Ms. - = 


can make us happy... 


Hoſophy of the Ancients can make us | | 
III. . Ld Moral Phi 825 | 
W. Taxr' the Cr Leligion”is excellently contrivd, for cid Mun b „ both 1 
Here and Hereaſter. R C's a Wings: 5 
0 -: „„ STOC * ©: . 
A Friendly Addreſs to the Fanatics of all Sefts and Sorts „ 7 
. mr, aan Re | 
CA. TE World's C r TEES - ot $5 I 
CAT. IV. Of ver ty e ä e — 
Cuas. ..Of Providence | hos | , | 4 
CHAP. LM — e 51 1 | 
Cuar. | Rs 1 | 53 | 
888 VIII „ 8 od 56 | . 


HAe. IN. Of the Moral La. 17 . 58 1 1 
NH AP. X. Of the . „ SHS 5 1 — .- 
Of the . — of ta Soul. 5 * 1 1 1 
Of Faith and Reaſon. * | 66 | - 
Hare. XV. Of err 
HAP, Of 


the Fall of Angels, and what their 8 
HAP, Of the Stile of Gene. | 2s i EO ww '_ _. - = 
Hae, XVIII. Why Man fell. . — — F 
RAP. XIX. A Refutation of the Millenariaurt. e 2 
nar. XI. The Author's Cenſure of this Eſſay, and an Account of his Deſigt. 4 
HAP. XXI. The Author's Apology. 3 


SOLITUDE PREFERR'D TO PUBLIC EMPLOYMENT. \ 


HAP. XI. 

HAP. XII. 

Hae. XIII. 
XIV 


HA. 


* 8 


* 


BCT. I. The Motives to doth com | i Hoon ID, ; 77 _ 


ah 85 2. e Employments and Difficulties of both compated, „% 


= 
>. 
- , 
4 * ant wv 
. 
, 
4 * * 
” 
= * 
» * 4 
> 
- of 1 * 
2 * . 7 - 
„ 9393 
17 - \ * 1 
* _ Z o 
- * 
* P 
; # 
1 f WA 
* 4 - 
| * 
* . . M n «x 
- 2 * 
EF 27 
- . + o * 4 - * 1 
U 
, 9 * L 
7 x 1 * 5 þ N 
a) * 4 £ F a 
2 4 \ - 8 
. * 4 * „ * 4 
8 
8 | of 7 > a - - a n 4 | KS ; 
* i 2 © "+ 15 , #+ n i ' #4 I 5 A — - 
. = 1/4, , 5 4 . 1 1 p a *% 3 2 VR Y , . mel FP, * . £4 \ 4 2 r e gi + 1 1 oF 
4 4 $ : : kn CF RE tees eta F . 1 «ts | 1 — Lit inbabicl FY 3 


—— = = — 1 — 2 
- — 
Fe — . _— = 
— — e — Dann — & 0 - 
a 9 mw 1 , n 
$ 3 A I q 4 * 
— , * 5 p - = 
* 1 3 1 
* 8 = : 
3 a 
'® a * 0 2 < * J ** 
1 5 4 
Yar , . > 7 * 8 
50 0 cy 2 2 
* — 
wh, — * 2 „ Fn 


= = " 
2 — — 
— — — -_ 13 — 
r > con — — — = — 
- » "Fo : = — * 2 * = - 
* E * * 5 5 _ 2 ns 
, 2 i 
* E . RR * 
* 5 
; x 8 : 
-— < 4 
— 
- 
* fr 7 
Px = 


Sror. 4. The Periods of both. 
 Sxcr. 5. Motives to Solitude from Religion. 
Sor. 6, Fame examined. _ 


— OI. 
__ 
„ » 
— — « 


- — — — —_ 
——— geen - 


- = =_ CS _— 
= = _ warns _ 1 
= l 3 ST 
TE — _— p — 2— 
2 — 
p— — 

N * = 
© * * 


— - 
— — 
— 


| Sec. 16. Solitude leſſens not our Vivacity of =” 
SECT. 17, The Landskip of Solitude. 
SECT, 18. The Landskip of Greatneſs, 


5 QBA L/ | 
ein See obliges Men to be virtuorts, an kan as Vice, ot ſo un- 
worthy of a Gentleman. | | „ 
Ir is much eaſier to be Virtuous tha A u —— 5 : 121 
A Conſolation againſt Calumnies. * 1 Fi 3 „ 135 


THE MORAL HISTORY QF FRUGALITY: 


: 3 | 6 P 55 | 
. 2 2 Fo . 1 I 


Dis courss I. The Occaſion of writing theſe Diſcourſes. 
Dis course II. Of Covetouſneſs. 


Dis couxs E III. Of Parſimo en 0 27 A 
DISs couRSE IV. Of Ley 804 Wewdin 


# 


7 


| | Nat fie nt 20 JUCH} or nie 15 
J RX” vt neo Rane As AV. IN nega RS . 


9 2 Ol lid Gl f13 HY I = 
pen * TL 1 . 'weakly Men ti reaſon 1] een 8 a 0 1869 
hence Prog Ot hat, Men axe! $0..yncealonables 8 e e 27 
tere bn: 57 


2107s eUVOIDIJSA JHT 


202 bas- 2398 | 2 to dien od 01 250 510 bn A 
ts * | | K _— | * 410 
| E NRR_SRR 

TAR.) 


3 

£ * * 

Rh RF 8 LI * 
9 


1 


. 


i] ., . 
5 23 
—— 9 "TRA 
. 
\ o 


* 


I i 
EY 
TILL 


>. 
. 


! 
nn 
= 


* 


8 Fo 0 

W 2711 > Wt . 

MM 10 15 0 

EE 0 H 

Wo 573 10 I 
SH bar Mis? JO VIA | 
oY 10 Ie ed O. . / n 
en ci OIVA ne 
no 10 ine ar 10 MYZ .4anv 
| nA vdW IVA aA 
WK ag) 120 noi 1K A A 440 
1 Pas todint ofF AA AA 
210 f. oft. 12.4 . 440 


148A A4 A 10 710 


1 
ith 


| 
| 


108 


* 
* 
z 
* 


* 


e 


4 F HA? 
N q 
p : 
_ 
1 o x 
* * ” 
3208 _ © 
A U 1 
14 2 $27 
| . * 
7 Mah * 
* 0 « 
\ *710 * 
* . 
1 15 
& ! * . 
N L x 
L 1 
{ * 
| 

1 

N 
I! \ I 1 

114 
N q . 
= 3 
o * - 
17 ; 
F; 
3 w 
+ 
7:9 5 
5 
f 
RK 
> x 1 
4 45.8 
F iT ZOE 4 
4 > 
* 
I 
1 14 
5% © 
* „ 
, 7 * 
L * 
_ +BY 
. 7 
-+- +688 
:- 7, I'M # 
14*19 g * 
coil : £ 
* Ny 2 
8 8 
11 
191 5 
45 1 pe. 
1 * ; * 
1 
* . 
14 * 
en 
D 
183 „ 
1 
? 
- +» 7 
3 WE - 8 
109.5 E 
x 4%; : 8 
7 : 9 
: 

- by 4 * 
. 
A 

"0 5 

4 34% 1 

TT 144 37 | 
41 . 
1 
9 is 4 

4 6 
4 L G 
N * 
4 ö 
438 3; _ IR 
1 
1 
81 p > 
_ < 
\ £ : 8 
6 1 
1 7 = * 3 
{4 . 
1a Kee 
£3477 : 

+ 1 * ** 

_— 
r 
4 4 8 
q . 8 ? 
. 9 Ls In, * 
#3 : N . 
453% 2 1 
5 „ 
ir , 
1 * 1 4 . 
Bas 
WF © ; 1 Ky * 
. 
E17 bY 
1 1 13 3 : ; 
* bd j 
1 C 
14 4 
G ; 
r 
n 
. $ 
W. 1 ? 
42 hy 2 
1 
4 * 
1 K 0 
r 
1588] 
+ \ 
1 . 
. 4 4 
3 = 3 
1 „ 
5 . 
4. 3 
* . N 
1 
5 
. 1:5 RW 
- - 
S - \ * 
2 14 
1 5 
4464 "5% 
: * 
4 ” 2 k 4 C 
< > n 
1 
T2524 3 
13.48) 0 
. AY : 
v3 4 

IE 8 5 
37-35% $2008 
l 12 

1 
I 17 
Te 
£1. = 
181 5 
17 
n 5 
a4 \ 4 &* | 

| 1,44 
. N 
1 

13 ** 
. 
45 

4% OY 
\ 4 g 

1 
1 4 * 
b . * 
8 * * 
478 8 
by 1 E 
. A fy 
7 * 
1 
4 2 5 S414 - 
1 
4 * 
1 
4 * 
1 on WY 
1 Nh 
WY ** 
** 8 
5 « "Xx 

Ti Va 

A j4 $ 

3 $8 
= & 2 
: "IT 


Ar 


* 1 
q 5 
< A — — 5 
— * * 7 . = 9 
— N R 6 a 
N 2 WE — 2 
* > &- 9 
12 me. . 153 be 
* * - 
Me Re? 
S * 2 = * Lo > 
HS . N 


> 


* 


bots 9 0 td 01 e fr 1 roa 
13100710 bas ennamvoignt SAT .- rl 


How 


FF | OR OTE} Oe A 8 is ts ut a Na 
* 5 9 FS.” RTE Da ot Bt S 
. * 88 * TY guns hats 55 n 


Ty #57 wo 


ö 5 * OL a bh | | Fi : ; : | * 1 8 AI | ASE. \ N * . i 
TRA ATEISS @ 1735 a 8 FE. 


* 


y o 


— 
* 


- 4 5 * r ky 2 — ; 
| Ys Cs 2 Bf ; 33 a a » CI] , v * 3 

* g 1 „ £% £908 * "EA — n e * 4 * 8 A is : 7 1 3 \ Os: Fi 4 464, Sn er * * N 1 4 + * > iy * bd * * 8 ; fl 1 d A . * 5 FOR 

Yo orient) abs RS OSS rr 
8 1 5 6 3 1 L 4 h | $ 
| —— — V —— SY — —— — —„—ẽ — A A > 
—— 
14 — 
8 * 
, \ 


5 * 
288 1 
0 . W 
— — —— * a 3 \ 
: > 8. i \Y 
| | 8 — * 
_ — — | | 
— 
— =, | q , | N 
P i - * _ * , L 
: | = | * 
— - a 1 9 y * T 8 N ( | 
l m_ = — — INN Y \\ \ 1 
\ i Ll ol + - 0 . = d l 
o " Y N 
! p = \ 75 1 
z 
, i 
4 
} Þ 


7 


1 
\ { 
\ 


5 
3 


"ee, 
Po * 
*. 
1 
— 


. ' p * , 
oy I - * , Y # + * 0 N . 9 . * N " 
1 : 2 1 * % y J * 0 — * P & > * 
- n — . : ; % 1 ; z 4 , s 2 { f ; #1 * TW, , | # ' f 
1 F 4 po K L 4 [4 "2 : 2 . / 4 4 v . » f F \ ES l 4 8 0 i $ A "3 = p 4 = 
. OI 
„ 1 N ' 4's ; | 
— a » * : \ . n 5 1 4 * © i ; #* @4 5 " 4 
y ' £ ; 9 4 8 1 F ba c 1 . ; X , Y” 4 $5 &- * 
, — ö 0 1 f - ; ; 9 FE TESTES „ ö 
* , * . 3 N 
5 8. 4 1 5 NG 
= a 3 * 0 * 9 * * y ; . 
1 ; , p 2 7 5 of wx (© vo P Foy E $434 © 4 © i 8 rn t + * 8 * 5 , © 5 b f N : 
£ 4 : 5 > 3 * % : . 8 
0 % 7 14 * © : F 7 1 3 2 £ 7 ; * . $a 1 « 6 . . *. 0 1 14 4 _ x N : 
4 ; N * . 6 „ | 
% : * - — 5 . ie ; 
; a ; ö | ; 4 } * N * x 2 of 
; £ = g : » . ; 2 # l p 


> 
® 7 * * \” 1 
* F oo | ny 
1 a „ 


PR 
* 
1 „0 4 


. That no Thing without us, can make us happy: 
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to make us happy. 28569 e 
That Moral Philoſophy cannot make us happy. 
Thar the Chriſtian Religion can only make us haz. 
py, and that every devout Man is truly happy. 
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II. By what inward Means, 
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I. That no Thing without us, can make us haf. 
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ſhould be ſo often, and ſo far miſtaken, in the great Affair of his Life; 
and that too, after ſo many Debates and Enquiries. .. For tho' to be 0 
happy be his true Intereſt, and ſhould be his chief Deſign; and thoſe 7 - _ 
XK vaſt Numbers of Men who have ſwarmed for ſo many Ages upon the 7 
BY Face of the Earth, do with Ardour purſue. this Deſign in ſo many 
different Ways and Methods: Yet how many Millions, even of thoſe 
. who are accounted wiſe Men, do agree in nothing, but that a// zs Va- 
2 NE ry and Vexation' of Spirit. And that which is moſt ſtrange is, that 
...the Enjoyment of thoſe Things, for which we languiſh ſo much, 
ſeems to be a greater Trouble than the Want of them would have been: For till Enjoyment, 
We at leaſt imagine, that it is poſſible to be happy by them. And thus Fruition is the greateſt Mi 
1 of all Diſappointments, and no Thing makes us ſo poor, as Poſſeſſion: For that diſcovers ſo | - 
vuch of Sillineſs in all that we lately wiſht, when Poſſeſſion brings them near to the 1 
1 = of our Reaſon, that Conſtancy would be here a Vice in us. Vet can I not attribute this _— 
buy much to an Unconſtancy or Fickleneſs in our Will, as (which may ſeem another _— _ 
= © 2 Ripeneſs and Sagacity in our: Judgment. And: tho' the Reaſon of this Changeableneſs _— 
| 3 Man, may be thought to proceed from a Deſign that GOD. has, to have all His Creation 1 
2 5 mir d, a great Part whereof ſhould be undiſcover'd, if Men reſted upon what ſatisfied Neceſ- | i 
ity, without oy farther Progreſs. Or from this, That the Soul intends to ſhew its So- _ Xx 
. veretgnty over all the Creation, by taſting, like the Maſter of a Feaſt, a little of every Diſh. —̃ 
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on, if we will believe Seneca, the will tell us; That mobiles d inquieta Mens Homini data eft, | q 
unquam fe tenet,” ſpargitur," Cogitationes. ſuas in omnia nota atque ignota dimittit, vaga, quit» _— 
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isi impatient, & novitate rerum letifſima; quod non miraberis, /i / 
FJ... ex terreno, ®rgrave — at 


to fome ſuch other Ob hey” 
but that the Purſuers have not yet found, that Unſatisfyingneſs in them, which is only reſerved 


* 


mit is, not that they flight what they formerly purſu d; but 


o 


eqs, which have no other Advantage, over what 


for Fruition to. diſcover, And to ſee the. conſtant Chaſe Men are in, of new Deſigns of 
Happineſ s; one might conclude that he plac'd his Happineſs in what he wants, and that he is Wl 
pleas d not to find, but to ſeek. Man's very Touch, ſeems to be contagious; and nothing Wl 
can paſs his Hand with an unſoil'd Gloſs. And tho' one ſhould in Reaſon imagine, that ſo 


many Diſappointments, as Men meet with, may juſtly cool that Fervour after new Pleaſures ; 


yet the Purſuers do rather conclude, that ſeeing there is a Happineſs to be found, and that 
It is not in any of theſe Objects which they have enjoy d, it muſt certainly remain in that 
they now propoſe. Not unlike the Seekers of the Philoſophers Stone, who, after all their 


Diſappointments, do Kill conclude, that they are by ſo much the nearer to the finding out 


us happy... 


their beloved Secret, by how much Time and Money they have already ſpent. 


. In our Enquiry into the true Nature and Means of Happineſs, we ſhall proceed by theſe 


I. We ſhall prove, that ay” - without us, can make us 1 TI VAL ML 
5 We ſhall conſider, how far | 


» 


* 


Moral Philoſophy can make us happy. 7 
Me ſhall prove, that Moral Philoſophy is not able to make Man happy. 
IV. And, Laſtly, We ſhall prove, that the Chriſtian Religion, and that only, is able to make. 


* 


Tua 1 no Nn us, and that is not in our Power; can make us happy, is the 
chief Principle of Moral Philoſophy. But becauſe this has only been enforced upon us by il 
Experience and Inſ}anges ;7 therefore Men continue ſtill to miſplace their Happineſs, conclu- 
ding, that others have fail'd to attain Happineſs in Riches, Honours, &c. becauſe the Pur- 


ſuers, and Poſſeſſors of them, did not uſe theſe a-right; and err'd not in their Choice, but 


their Conduct. And therefore I have reſolvd to prove the Truth of this Principle, from 


following Conſiderations. 


the Nature of Man, and from the Nature of theſe outward Things which we ſo much value. 
By which unuſual, tho' ſure Way, it will, J hope, appear, that it is Madneſs for Man to ex- 

ct Happineſs from theſe Objects, which naturally cannot afford it: And that to be made 
nappy by theſe, is both canta their Nature and ours. Which may be demonſtrated bythele 
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54 
* 5s 1 
1 > 

is 
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FiRs r, Nothing can be made happy, but by an Object which holds ſome Proportion to its 


Nature: But alas! What Proportion is there, betwixt the Soul, which is the Image of what 


Objects, which may pleaſe 


is Infinite, and is it ſelf immaterial, and ſhall be eternal, and thoſe decaying and material 
e Senſe, but cannot reach the Spirit? Does not the Soul, in 
one Moment, run over all that Univerſe, for a Part whereof we toil ſo much, and ſpread its 
Thoughts farther than the utmoſt Seas? Does not the meaneſt Man find Defetts in the. moſt 
excellent of theſe Things which the greateſt Men poſſeſs? Do they not ſay, That the French 
King would be a great Monarch, if he could conquer Flanders and Hollandꝭ to furniſh him 
that Trade and Commerce which his own kingdom wants; and that the Grand Signior would 
be truly ſuch, if the Kingdoms he commanded: were ſuch as Frazce:or Eugland Andi cer- 
tainly, if he who thinks fo, were rais'd to either of theſe Thrones, he would find therein a 
narrow and uneaſy Seat, until he had completed in his Greatneſs. what he formeriy thought 
neceſſary for making him happy. And who can think, that the Soul, which ist ſo nimble, as 
to travel in one Thought thro' Ten Thouſand Worlds, after it hath imagin'd them, ſhould 
be ſatisfy d with a Piece of one of thoſe? And ſince there is a greater Diſproportion be- 


twixt material and immaterial, than there is betwixt any Two material Things; it were much 


more reaſonable to think, that the Appetite of a Prince wou d cheerfully feed even upon theſe 
Husks, of which the Prodigal grew weary; or that a Lyon wou'd willingly puddle amongſt 


S wine, than that the Soul ſnou d judge itſelf happy in the Fruition of thoſe Pleaſures; which being 


only the Object of Senſe, can ſatisfy nothing that is more ſublime: For as we cannot 8 
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xx us likewiſe conſider, that when Men begin to form in themſelves. Ideas of Happi- 
XX neſs, and to be ſo fooliſh as to build Caſtles in the Air, there is none but carves out to 

bimſelf what far exceeds the Enjoyment of the greateſt Monarch, or: at leaſt the Narrow- 


neſs of his own Condition. From which we may conclude neceſſarily That no Thing that is 


the Object of Senſe, can make Men happy; elſe: we needed not run eie thole, to 
Fancy and Imagination; which being Faculties of the Soul, can only afford it the leaſt Sha- 

= dow of that Happineſs it hunts after: And the nobleſt — doo of Senſe do, without the Aſ- 
== gine, that a Miſtreſs poſſeſs d greater Charms than the Eye can diſcover, none would throw 
= away his Life and Happineſs to pleaſe her: Nor would the bowing of a Knee, or the humbleſt 
O 'bſervances given to Favourites, make them place their Happineſs in Greatneſs, if they did 


9 not imagine thoſe Submiſſions were paid them upon the account of Merit. Bwall which 


tit appears, that theſe material Enjoyments, with which the World offers to bribe us, are un- 
== capable: to pleaſe; and that they owe to the depraved Aſſiſtance of the Soul, thoſe well gloſs d 
Charms, wich which they delude us ani ooo Pop nl 


ANnoTHER Confirmation of this, I take from the unfixt Temperament of our Bodies, to 


which every Day, bringing a new Change, varies N the Reſolutions which depend 


upon it. He who, this Day, placed all his Happineſs in Drinking. and Society, is, by a Sick- 
=X neſs, forc'd to abandon, the next Day, that Satisfaction: And after that one has ſubdu'd the 
© inclinations of her whom he courted, as the only Object that could afford Happineſs to him; 
== <ither a Diſeaſe makes him undervalue all Amours, or a later Beauty carries theſe to a new 
Face: Nor is this ſtrange, if we conſider, that Fating-Mortality devours ſo, much. of us every 
Hour (at leaſt every Day) as tho theſe Decays be recruited by treſh Supplies; yet Philo ſo- 
pähers aſſure us, that I this Day will differ from my ſelf to Morrow; and this my ——— 
ud ſenſual Maſs, altering daily, (as Two Men will not reliſh the ſame Thing) ſo neither am 
l ure, that my Senſes will be pleaſed. always with what they now like: For 1 may come to 
differ from myſelf, as much as one Man differs from another. Youth makes Proviſion for 
Love and Luſt; and theſe are disbanded by more advanced Vears, who adopt in their Place, 
Affairs and Honours; for which Men having ſpent their Strength, old Age creeps after 
== Riches and Eaſe; and entertains with long — nt againſt all its early Paſſions, thoſe who 
Jo yet burn in more youthful Flames. Nor need we Agues to vary our Inclinations; for Agues, 
in their trembling; Fits, make us envy that Heat in others, which within Two. Hours we 
ſhall abominate in ourſelves. And if we remark our own differing Inclinations,; and com- 
bare them with one another upon ſeveral Oecaſions, we ſhall find that a moſt. prevailing Ar- 
gument, for convineing us of the Impoſſibility of being render d happy, by any, or all of 
cdhoſe Objects, which ſatisfy only our Senſes; and when they ſatisfy, the Pleaſure. is but ſhort ; 
for the Senſe that is pleas d, being a material Thing, wearies by being frequently toucht in 
the ſame Place. * the very ſame Songs and Sights, fall from being raviſhing, to be com- 


% 


mon; and from being common, to be loathſome. And to think, that what pleaſes now, will 
mill do ſo, is as ridiculous as to think, that we will be as much pleas d with Ta Reliſh. of our 

== Meat when we riſe, as when we ſat down; or that when we have catcht the Hare, we will 
oontinue as much pleas d with the Prey, as with the Hunting. V 


Ouvn Senſes ate not ſtrong enough to bear the Burden of theſe many Things we wiſh for, 
aud they are much ſooner oppreſs d than ſatisfy d: Variety confounds them, Contrariety diſtracts 
dem, and Enjoyment ſpends them. And at this rate, Man murders himſelf, either with 
Anziety, if he fall ſhort of, or with Surfeit, if he enjoy what he deſir d. The Frailty of 
| of our Enjoyments here, do then, upon this Account, excuſe, as well as Ocaſion our Uncon- 
| ſtancy ; and Time, in the Overthrow of what conquered our Affections, does lawfully diſin- 
| gage them. Moſt of our Employments are incompatible; ſo that we muſt ſtill want almoſt 
dhe one half of what we deſife, and een cannot pretend to Happineſs; for that re- 
aquires the completing of our Wiſhes: If we will purchaſe Riches, we muſt want Eaſe; and 
nue cannot inform our Jealouſy, withcut-, diſturbing. our Quiet. So poor a Thing is this 
World, that it cannot make One ha py, without 1mpoveriſhing another; ſo that its Gifts are 
4 but Robberies, and its Favours at are but Loans. And thus our Soul, w hich aims at Per- 
fection, muſt ſuffer more by the Little it wants, than it can be pleaſed in the Much it hath, 

rather than poſſeſſes, believing nothing to be done whilſt any Thing is left undone for its Satisfa- 
ction, wr its-Defires be never ſo extravagant and imaginaty,” And thus Hamam confeſſes, 
that all his Honours avail d nothing, ſince Mardecai would not do him the Honour to riſe 


_ fiſtent WI 


| ep that Preference they now gain, will make way upon the ſame Principle. Conſider 


ſtill remain too much at their 
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to him? Aud in effect, there is more Reaſon to be troubled at a-Difa 
lows much Pains, and a well advanc'd Progreſs, than in that which; wh 
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ppointment;| which fol- 
it offers it ſelf in the 


Begi ee eee c us our Pains and Expectations. And not only Nature, 


Accompliſhments of our Deſires in many Caſes: And if we cannot bear this Denial, we muſt 
be unhappy! either in diſgracing our Stations, or in fruſtrating thoſe Wiſhes which are incon- 
th them. een 7)õͤõͤ opinÞD3 S1OVSRN0T-T 1.4 
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Loſe 

denies a Perpet | | | | . 
Object and the Senſe; ſo it is lame without a Perpetuity in Both, Thus he who dotes upon 
Beauty finds, that after it has tied him to a fair Face; Diſtempers,' Seaſons, or Age, do, by 
the Mortality of theſe beloy'd Colours, leave him to admire, not Her, but What it was that 


did feed his Flame. He who depended upon a Favourite, is cruſht under his Patron, when he 


he falls; and ſuch as valu'd themſelves upon their Wit, or Fancy, will have their admir d Works; 
thrown away in the ſucceeding Generations, to make room for freſher Authors; for whoſe: 
the Cabals and Parties at Courts and in Cities, and you will find them change with the Sea- 
ſon; and he would be laught at, who wou'd take his Meaſures there, by what he knew 
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fality of his Conqueſt, ad Argument to draw Tears from thoſe Eyes, which he found could 


not be ſatisfy d with Seeing. But imagine, that one Man could poſſeſs that univerſal Monarchy; 


a 
* more than others) ſo ſeeing we are more apt to conſider what is above us, than what 
18 


5% 
Wiſdom, or at any Exerciſe he valu'd; all that World which he poſſeſs'd, would ſerve _ 


for no other Uſe, but to heighten his Deſp gt, when he conſider d he could not command 
what was enjoy'd by his meaneſt Subjects. We 1 de l 
lous of the Ambition of others, when he reflected upon his own, knowing that thoſe who 


will judge every Thing lawful, whereby they may arrive at that Height from which they may 


give the Law to others. And doubtleſs that univerſal Monarchy would bring this Unhapp- 4 


neſs, that one Man cou'd not govern it, and all Men would be Enemies to it 

Tus E who * Happineſs from any exterior and foreign Pleaſures, are in this mi- 
ſerable, that they place their * re in that, which, becauſe it depends upon others, muſt 
iſpoſal to be able to make us happy: And it being in their 
Power to divert, at leaſt it not being in our Power to retain that whereon we dote, we can- 
not be ſaid to be rich in theſe ; no more than one can be thought ſo, who has his Maſter's 
Caſh or vaſt Sums of lent Money lying befide him. . 19; 


Tuer Courtier who reſts his Peng. pon his Prince's Favour, cannot by the nobleſt 
Characters of his Maſter's Eſteem, be ſaid to be happy, ſeeing the volage Enjoyment may 
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e muſt conclude likewiſe, that he would be jea- 
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want Power and Command, will ſearch for it in the very Bowels of him who hath it, and 
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care ſuch: For that Learning which the Univerſity admires, the Camp your + 

te Courtier thinks it a Folly to hazard his Life for the Repute of a gallant Perſon; and 
che Soldier who can hazard his, for a Day's Pay, is wiſer than to do fo for a vagrant Miſtreſs. 
Lou cannot then gain the Eſteem of all, by any of theſe Toils: And ſure no Man who values 
== Applauſe can be happy, whilſt any one is diſſatisfied. From which I likewiſe conclude, That 
(bene is ub Thing without us can make a Man harr. 
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Tunis Truth is tacitly acknowledged by all Men, though at ſometimes, our Inadvertancy 
rather ſlips us into a Miſtake, than our judgments deceive us: A great Inſtance whereof is, 
That all Men admire naturally ſuch as undervalue the World; not becauſe ſuch ceaſe in that 
Contempt to be Rivals, but becauſe they conclude a Firmneſs and Perſpicuity in their 5 — 5 
ment, from the Excellency of that Choiſe. Did not the old Philoſophers, under torn Cloak 
and in Tubs, draw all the World to an Eſteem of them? Alexander could with to have 
been Diogenes (the unpleaſanteſt of all Philoſophers ) if he had not been Alexander. - Theſe 
had with Eaſe what Fame the other could ſcarce conquer with Sweat and Blood; and have \ 
acquired a Fame as vaſt as the other's Dominions. Why admire and love we fuch as are. 
Xx couragious,' but becauſe they value not Life? Or ſuch as are liberal, but becauſe they value 
not Money? And when Cuſtom or a Diſtemper in our Soul has depraved it ſo, as to encline 
us to love any Thing here; we muſt ſtill be jealous, that we exceed not in our Enjoyment, 
x (and oh! how great a Torment it is, to enjoy moderatcly what we love in Exceſs ]) and 
we ſhall always fear ſo much their being rent from us, that the Fear of the one will ſuffer us 


*. 
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2 
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but meanly to enjoy the Pleaſures of the other. Xerxes wept when he confider'd, that his 

pplendid Army would be ruin d by Time, tho' he thought them invincible by an Enemy: 

And a Gentleman in Florenci, after he had, in a long Rapture, doted a whole Day upon his 

== Miftreſs's Face, without ſuffering her to ſtir from the Place, did at Night diſtract, upon the 

Apprehenſion that theſe Traits and Colours would, in a little Time, hide themſelves within 

= thoſe Wrinkles, by which Age deforms the ſweeteſt Faces. 
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ad Ruin ſeems as it were {till ready to invade us: Whereas the building up of Pleaſures, is 
8 2 Work of much Toil and Time. The Poverty which the Merchant, fleeth in running to 
dhe Iadier; and that Fame which the Soldier purſues over his Enemies Walls and Forts, em- 
== ploy the greateſt Part of our Age: Whereas that which is gain'd by al this Toil can be de- 
A vour d by a Storm, or may be ſtained in one Hour. Andtheſe Sickneſſes which are occa- 
bond by a Draught or Blaſt, are not recoverable without Jong Time and much Pxtience: 
hey come by the Poſt, and return 4. foot; as the French obſerve in their Proverh” The 
1 Miſtake of a Servant hath ofttimes diſappointed the beſt eontrivid Project: And a Secret of 
= the'greateſt Imp rtande Having been cover td by a Miſtake, hath diſſolwvd the moſt fixed 
and moſt ag d Friendſhips! And not only are all the Avenues of Pleaſafe guarded y long 
Files of Sorrows and Pains; thro which we muſt neceflarily paſs; biitWe mult-everiereate 
Troubles to our ſe es, for heightning of our Delights: We muſt faſt tö renn our Meat ; 
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toil, that we may ſeep; and ſharpen our Loves, y interpoſed Abſnees + We are ty'd A£©_ 
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* i and that Virtue is ty d to Exerciſes that are thought. difficult: Nor is any Man 
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Deſign of being 
all theſe, is ſo frail a Creature, that from his on 


„ 


Fabrick and Conſi- 
tution, {ſible for him to be happy, without the Aſſiſtance of ſome 
higher Power. Let us conſider bim entring into the World with. Tears, which preſ l 


* 
bl 


he did iy in the Midſt of Excrements, ſo ſenſleſs that he cannot expreſs his Wants ot-crave 
Aſſiſtance, and yet ſo weak that he cannot bear them: And albeit his Parents find a new] 75 
yet they are more ſure of a new Barden: He only, of all the other Creatures, is moſt ſub- 
ject to Difeaſes. And though every Servant can ſoon learn how to cure the Beaſts, and to 
know all their Diſeaſes; yet to kno his, and much more how to cure them, is the Employ- 
ment of the greateſt Age. And albeit Sinews, Arteries, Veins, and other Pieces, which make 
his Body, be great Inſtances of the wonderful Art of his Maker; yet their Number and 
Pelicatenel make Man as frail a Creature as he is wonderful. Upon how many hundred 
Neceſſities does that Life depend, which a Misfortune or Faillure in any one of theſe little 
Veſſels or Bones, can deſtroy? But beſides theſe, no Man can enjoy e Pleafure 
longer than another pleaſes; for whoever dares to hazard his on Life, is Maſter of another's: 
And thefe vain Men, who boaſt: that they defy the World, will fall under the Knife of the 
meaneſt Rogue: Eyery Morſel which he likewiſe eats, and every Stair he goes down, may 
bring Death Upon him. And if we would conſider theſe Millions of Ways, by which Men 
have died miſerably, we would eafily conclude, that it is impoſſible for him to be happy 
without ſomewhat which may ſecure him againſt all theſe Events; and no external or finite 
Thing can do this. | rr) 1 8 550 


CCC yy Ang V e e tins” elect 
Tu Soul of Man likewiſe, which ſhould entertain him with Ha pineſs, is he great Nar- 
ſery of his Sorrows; and it is oft ſo diſtemper'd, that Men aretroubled-and'pettilh, and can- 
DEW a Reaſon for their being ſo; and at theſe Times, Treaſures, Honours, and Miſtreſſes, 
Ss pM ck, nor no outward. Object, is able to pleaſe them, ſince that which can only reliſh Plea- 
ure, is itſelf diſordered. . Are not our Judgments. blinded, and yet always longing: after 
Knowledge? So that we ſcarce know any Thing, but that we are Ignorant. Our Wills are ſo 
crooked, that we at once ſee it neceſſary and Impoſſible to reftify them: Out Paſſions can 
neither be bridl d nor ſatisfied: And though. we find our ſelves Slaves to Opinion and Fancy, 
(theſe two ſevere 'Tyrants) yet can we not free our ſelves from their Oppreflion. Our Me- 
mories retain our Sorrows after they are paſt, and our Fancy makes us endure Grief before 
it comes: So that our, outward Sufferings would be but ſhort, if theſe two Faculties did not 
thus ſtretch them out. At this rate, we are triply miſerable; by Fancy, before our outward 
Pains come upon us by Senſe, when they reach us, and by remembring them when they are 
paſt; Futuro forguemur & preterito, timoris tormentum memoria reducit, pravidentia anti ipat, 
nemo pre ſentibus tantum miſer eſt. So that, as Charon obſerves, we are more miſerable than 
Beaſts, ſeeing they enjoy their preſent Pleaſure undiſturb' d, by too provident Anxieties. - And 
therefore I muſt conclude, That Man muſt be an unfortunate Creature; ſeeing his greateſt 
Accompliſhments make his greateſt Torments, and his Remedies are become his Diſeaſes: 
And albeit he be his own moſt favourable Judge; and knows beſt his own. Excellencies; yet 
he is not able to abide the Teſt of his own private Thoughts: And few dare ſit down to re- 
flect upon their own Condition, hut muſt, at any rate, ſeek to be diverted from that melan- 
cholly Employment. Mit 1 2 5910 7 e a rect £33 7 BAL 11152 21 / He erfi99} fit; A 11K 
e .. bartioP onto 10Ws 
Max is naturally bent, to lon and preſs, for what is forbidden; and he is not ſo happy 
in that he is advertis d, by ſure Beacons, of what he ſhould ſhun, as he is miſerable in dak 
concludes, Obedience to be Slavery; For if he be not forbidden by Laws todo What is un 
fit for him, under great Penalties, he may be enſnar d; and if he be, | he':thinks his Liberty 
retrenched. And;/thus our Actions are infected in the Seed, and our firſt Reſolutions tire 
criminal: , But albeit onr Inchinatiomꝭ may at ſome Times, and in ſome Perſons, eſcape this 
early Pollution,” and that We ſhould: be ſo happy as to reſolye to do well: yet we are fo little 
certain of our own Conffancy, that the Fear it will not kegp!uprat this Straightneſs, is enough 
to diſparage that Happineſs; And-aldeit both, theſe ſhould concut: yer: the Event does-not 
full anſwer our Deſign. And cherefore, becauſe the Race js; nt ig the Swift, nor the BatHle 
to the Mighty, Solomon immediate breaks out into a Repetition of, All i: Vanity and Vera 
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— > 15 perately unhappyis Man. that the eon che de Js the oni Return of * 

bis Diligence hilft thoſe Mho are 2822 are rendred yet further iniſerable, 

ur dy ſeeing theſe, Pleaſuren and Happineſs they: , fall into the een of duch a8 nei- 

of — merited nor toll d forthe Carel Lede other men nothing is more fatal nent 
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Bor tho Man ſhould evade moſt of theſe an: yet 9 8 will e blinfelf 


. fortunate in d oung, or elſe he will be really ſo when he is overtaken with Age; 
1 rg in his n por lon ſhall make him unfit to enjoy Pleaſures; and to. conchide 
A th at he bath, b n 2 in doting, ſo long and paſſionately, upon what was ſo frail 
: This and Death, are the great and ednvincing Arguments, whereby Providence for. 
ces us. to- confeſs, - what Youth and Paſſion-couldmot [c hend. In vain are Trophies | 
= carry'd. before him, whom; Ambition hath deſerted with that natural Fervour which mains 
= tained it: And it is hard to warm our Courage, when our Bed and Cordials can 
varm our B. 00d. Praiſe and Flattery are then, by Nature, and not by us, diſooverd to be 
= Follies; and in ee of all the Paraſites at Court, a Favourite muſt oonclude himſelf a- filly 
Creature, when he can hardly creep to the other End of a Room. 1 remember, that I was 
once long; detain'd by this Refledion, u - yy the ſeeing David, that mighty Prince who kill'd 
Lions and Giants, 3 in his la upon a Couch, changing his Shirt, where the 
pale Colours and empty Wrinkles of old 4 were to be ſeen ſitting upon that Hero, who 
vas once ſo beautiful as'to. enflame the- Daughter of his King, and now ſo crazy that he fear'd 
more a cold Blaſt, than he would formerly an Army of Philiſtinese And I imagin'd, that if 
m of the ryffling Gallants of theſe Times, had ſeen that onarch/in this Condition, they 
; mo doubtleſs. 1 that David was never ſo great a Warrior as he was fam d to be; and 
that he ow'd. his great Name only to the dimplicity of the Times wherein he livd; elſe, in 
weir Age, he had not attain d to ſo much Prajſe. This. is the great Unhappineſs of Worth, 
W when lined. by any Accident, that to its. other Miſeries is added, the Misfortune of bei 
© believ'd, by their late Acqusintanees, to have deferv'd-no-more than they then do. And 
much are we detain d by what is preſent; that he who hears an old Judge miſtake a Caſe, or 
ſees 1 old e e rs does ſuffer 15 . DOT to cover r and Ar their oe 
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Y War Age Joes to thoſe denn des Deich does to wg 90 foi have a Value for . 
q the World, when they arę to leave. it: And even the Stoicks - (who would have us believe 
chat Death rather dend than commanded them, ſeeing it obe e their Call, as others do 
is peremptory Commands) never had Recourſe to 46, dil had firſt concluded the 
World unworthy to lodge them, and till they had ſo far undervalued it, that bd hought 
fit to exchange it with the Uncertainty of a future State. And how: vain a Thing does 
Death demonſtrate Man to be, when it perſwades his Friends, his Favourites, his Mitreſs, 
his Wilke, 0 throw him out of their Sight, and * to eee 80 © 

1 ——— Mors ſola futetur | : 

Iz uantula 2 ſunt k, Hominum corpuſtula. nn FAN 


= | ig his Conglnfion, gur Experience. joins with our Reaſon; a; we 5 00 abt a ere Lie, 
= ner much Gonverſation,;to be convinced of the Impoſſibility of being render d h 1 
ching which this. World can give.” Do not all Men conſtantly confeſs and regiote And 1 
is * Bs we can.exped' what never amy one of our Predeceſſors hath found: Solomon 
= was Pepe bly enrieh d With all he could ith here; and it wasdeclar'd.by God himſelf, That 
none after him ſhould equal him; for this End mainly, That he might know and teach others, 
I * t their Wiſhes are yain: Ang moſt remarkable, that as he poſſeſs d moſt plentifully, of 
A others, thoſe lower, Bleſſin Ap mien mea of Life; ſo of all others he-preach'd 
1 9 their V Vanity. And we nge, that, ſince his VPime, by how much One 
= exceeds another in theſe, by: 9 —— e-exceeds him in the: Acknowledgnient of their 
= mptineſs;, zo] . e 8 the worthy Pains of A late Philofopher, who-hath collect- 
E > d. che laſt Exp the eminent Perſans;”: 8 Stateſmen, and 
1 Scholars, 4 — che e eee in which we-may clearlyfind tllis Truth often pr n 
1 Conſider the eriods of Alexander, Ceſar, Beliſarius, I 5 and Fourth Har of France, 
mot of all our Centiſb tiſh Kingso and as . Favourites; and you will find by them, and — 
Thoeaſands of others, That theſe are mo e the Morld 5 45 to be mol hap- 
pys and thoſe moſt hippy, whom the World account moſt miſerable: And That the only Rea- 
| fon | here is, becauſe we. ſee only their! poliſhe Outlides 4 whereas 
at; by bras. 1 Anxieties,:whilft. wen.ciivy their: Grandeur: I have: vs. 
lon, to demonſtrate to ſuch as | complained: of them own Misfortunes, that 
than dhaſe they envy'd; by repreſeriting to them, i&ven what Misfortunes 
3 they fa, "The * aneh admires that 3 1 0 for no other * 
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equal _— not all Ages cry out, That Juſtice,” Truth and Fri 


Earth; That Deceit is all our Wit, Avarice all our Frugality, and Flattery all our Eloquence? 


Bo not all complain, That Vice is the only Road to Preferment, and that natural Affection Wl 
is become a mere Name ; and only they who have no Reflections at all know not theſe to be 
Truths? Whereas ſuch as ſeriouſly ponder them, are forc'd to long for Solitude 
throw themſelves in Cloyſters, thinking that they have eſcaped a 
the World. 181 7 1 rd F 175 1 | 7 2 0 % ð T ; Tr Op * | 1 
I might, to prove the Perverſeneſs of this deluding World, remember you, that te 
* and rope” of generous Men ſuffer always in it; ſome by thoſe whom they never injurd, ³ 
_— _ but moſt by ſuch as they have oblig'd: Socrates, at Athens, is poiſon'd;” Scipio is banith'd from Ml 
Rome; and-:it is made nd leſs'criminal to oblige our'Coufitry, chan it is really criminal to op- 
_ . preſs it: We envy theſe Vertues Which we cannot ifnitate, and puniſh thoſe Services which 
that they conclude Philoſophers, who pretend to be virtuous, mere Cheats; and ſuch as 
1 are really devout, mere Hypocrites; and allow themſelves in abuſing them as Perſons (forſooth) 
= who impoſe upon and cheat the World: Which does not only prove'unanſwerably; that the 
=_ World is- unjuſt to ſuch as deſerve well in it; but proves alſo, that Men are naturally per- 
4 ſwaded that there can be nothing under the Sun which deſerves Approbation or App auf _— 


Bor if theſe Reaſons fail to convince us, let us at leaſt believe the Spirit of God, Who ee 
hath taken ſo much Pains to preach to us, by Fob and Solomon, this Vanity of all ſublunary . e 
Enjoyments, and who tells us, That all our Joys are but like Cobwebs, which are poiſonous R 
_ Snares; like Egyptian Reeds, which break under and wound thoſe who lean upon them; like er 
a vain Shadow, a troubled Sea continually toſs d; That Man is born to Trouble as the Sparks e 
fly 1 and that pry tn walks in a vain Shadow, and troubles himſelf in'vain. And Wl n. 
our Saviour foretells to the Righteous, That in the World you ſhall have Trouble, but in Me - 
you ſhall have Peace; and aſſures the Wicked, who expect all their Happineſs in this Life, 
I will hedge in your Way with Thorns ; and the Hope of the Worldling ſhall perifſh' With ma- 
2 other Expreſſions of that Nature. So that, as Solomon obſerves, This ſore Labour hath 
rod given to Man under the Sun; and we cannot expect that the World can make us 
happy, till we can make the omnipotent God a Liar. And not only hath He told us, that all 
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„„ here are unable to make us happy; but it is ſuitable for His oy to have it ſo, ſee- 
| ing the World is (as His bleſſed Sonafferts) 3 0 Cod, and (which is very remarkable) 
the Scripture calls the Wicked always the World. Do not theſe! exterior and worldly' Plea- 
ſures become Idols, and ſo Rivals to God, employing all our Time and Inelinations? And 
therefore God is oblig d (if we dare ſpeak fo of His divine Majeſty) both becauſe of His own 

wh Honour, and in Compaſſion and Kindneſs. to us, to grind to Duſt thoſe golden Calves which 
. We un and to break thoſe Dagos to Pieces which are ſet up in our Hearts, that were 
= created to be Temples to the Holy Ghoſt. No Man can ſerve: tuo Maſtero. And we muſt 
renounce all, if we follow Jeſus. e )%%C·ꝛ·˙ 


| NET Nl os 26] 1 
e | | | .. . 3 og 5 : 
Ver do I not deſign, by this Diſcourſe, to perſwade Men that they cannot live pleaſantly Wl 
in this World, nor to undervalue theſe outward Things: This were to difparage the Great- 
neſs of God, who deſign'd to make this Glob an Inſtance of his Power 'and Greatneſs; and 
who ſet ſo high a Value upon it, as to inſtitute one Day of Seven às a Memorial for his ha- 
ving completed fo great a' Work"; zun udo refures the wald Atheiſt, by defiting/ him o 
conſider the Sun, Moon and Stars: Thereby I would unthankfally leſſen our Eſteem of His 
Kindneſs, who has furniſht ſo rich a Palace for Men. The World is fitted indeed for our 
Wonder, as welt as Uſe; and no Creature is ſo inconfiderable; as not to afford ràwiſning Di- 
vertiſements to our more ſerious Thoughts; Divertiſements far exceeding im Pleaſyre and WM 
5 Advantage, thoſe dangerous and diſtracting Neereations which we with ſo much Paſſion 
5 | purſue; as I ſhall endeavour to prove in another Diſcourſe. But tho” theſe innocent out- 
ward Things may ſerve as Inſtruments ſor our Joys; yet they ſnould not he creſted on as the 
fixed Objects of our Happineſs: They are the Means; bin not the End; and do only then prove 
2 and unworthy of us, when we apply them not to their natural Uſe making thoſe ul 
- Riches which ſhould be our Servant, hecom̃e gur Maſter; that Friend ſhip whkch' ſhouldire- FE 
create us, become an Occaſion of doing Miſchief to ſuch as oppoſe them; and thoſe Em- 
ployments in which We, ſhould ſerve our Country and protect the Innocent, the Means of 
| oppreſſing, others. Are not Statues fine things, tho“ they cannot make fine Speeches; and 
| Fires pleaſant Trees, tho they bear no Apples: Every Thing created for aſpecialFnd; and 
being forc'd to other Uſes, they fail in antwering. the Apes Bk Rariong?Which-15/the 
Frailty of the Uſer, and not of the Thing that is uſed. But the true Uſe which weſtiould make 

of the foregoing Diſggurie wherein I have preſs d, That no T hing-without its ran H us happy; 
is to be indifferent in the wiſhing for, temperate in the Enjoyment of; and ett ae: 
the Want of theſe external Things. Rs. HII. Bo- 
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any OME thinking Men amongſt the Heat hens, recolleQing themſelves, and turn- 
ing their Thoughts ihwardly, did eaſily ſee. that. outward Things could not 
make them happy: And therefore they concluded, That it was fitter to tame 
their own Spifit, than to endeavour to pleaſe its Extravagancies; even as it 

E is eaſier to teach Children not to ſeek every Thing they ſee, than to pleaſe 


pent their Time in ſtudying the Nature of their own Souls and of its Affections, and com- 
755 from theſe Obſervations that moral Philoſophy, of which they vaunted ſo much, that 


have 7 — 25 fit to give my Reader the moſt advantagious View of all the Happineſs that 


In managing 


chief cy rag Man, or his Summam bonum, as they call it: For this rather makes the 
oubt if any can certainly know that; wherein becauſe they differed, they therefore 


*conyenient for him to obey it, and mult be as eaſy for him, as it 
or for < d, of the Lord, 


Wiens 15 4 * 2 f | 1 
how 16, 90. what js fit and. jull, and} ine 
n We err. In this Opinion a the Philoſophers.may be reconcil'd ; for this is, with 
ive virtuouſly :\.This is, with the Sroich, to ſubdue our Paſſions: And from this 


e, compoſe& of Soul and Body: And therefore tho, we ſhould endeavour to be happy in 
both; yet the"$zojcs, and 2 Sang Philoſopher s, have framed an Idea of Happineſs ſuitable 
8 as if Men'W 


But hewho would be'truly happy, mult endeavour to ſtudy both; for the one is an Employ- 


ie. Szojes, who were Fleſh and Blood, think tq live | 


boss if they wanted both? Not to be angry at, or ſorrowful upon any Occaſion, de td | 


us in the Eyes of others. [This made Philoſophy to be contemned in the Opinion of the 

g it impracticable, and made them, and other vertuous Men, to be 
and Mountebanhg, in promi 
low. | 
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Nature teaches us to pleaſe moſt that which is moſt eminent and noble; therefore ſince the 


Soul is a more excellent Thing than the wy Rey is fit chat we. ſtudy moſt pleaſe it: And. 
ſince the Body is but the Inſtrument” of tie 


And thus we ſhould not eat or drink ſo much as may darken our Judgment, or raiſe ſuch 
Clouds in our Brains, as may miſrepreſent the Objects that appear there; but rather we 


NENT to our Appetite.” 


| When compared to the 80 


| theſe Drawers in an Infant, and fipd' opt the intire So or or. P 


merely to contem late; and all excellent Men have 10 ng d be alone? "Par this 98 
- rineſs 13 15 am Want f RefleRion, and 28 . Acqu to be alon 4 


__— 


"MEReNa Ie: 10 Mr 'OR x . Wool. i 
171 is then the Duty of one who ſtudies — to pleaſe and humour both : But ſince 


ul, or the Case ia which 1 Rept, it is not 
reaſonable that we ſhould indulge the Body in any thing that may be offenfive to the Soul. 


ought to raiſe Pleaſures to our Souls from the bodily Pleaſures. that. We ys. as When w 


eat, we ought to eat ſoberly, that ſo, we may have the Pleaſure of reflecting upon the Ples- 


ſures of Temperance ; in eating pleaſant Fruits, we ought to conſider the curious and 


maſterly Strokes of Nature, in Rae 48 delicate e 170 in "OI ſo. h 


33 * by "1 1 


N 


Tuoven it be Vanity & for one Man to aaa bimſelk 150 . ber yer Splint, it 1 1 
Jaftice and Duty-in every ſingle Man to admire thoſe excellent Parts of which he is, made 
is ſupports him againſt external Miſeries, whilſt he conſiders what noble Privileges hepoſ- 
ſeſſes, TA heightens his Obligations to his Maker, whilſt he reflects upon the great E ayours, Wl 
which he has received. And if we conſider ſeriouſly the great Variety of, theſe. Or .= 
which ſerve our Bodies, and how conveniently thoſe do accommodate our Neceſſities ; ; how : 
the ſame Eye receives Thouſands of Objects in its little Room, without Confuſion; and how 
the Ear does faithfully repeat diſtant and different Sounds; and how, without Conſideration, 
we form ſuch Variety of charming and convincing Expreſſions by the ſame Motion of our 


Tongues and Lips; we cannot but cry out, Oh! how Wen are we pc and con- 
clude, that we our ſelves are to our felves 4 Miracle. 5 65 To . 


Bur yet all theſe are but. dull Reflections, des compar yy Ve 11 age We" our 
reaſonable Souls; which are ſach wonderful Creatures, that the Heathen Phil - 2 con- 
cluded them to be a Part of the Divine Eſſence, Particule diving auræ; a Meta of borrow- 


ed from Scripture, which ſa 244 That God breathed-in Man his Soul; Nor does MO ſeem, 


any more than the Inſtrument is to the Muſic ! what a 
Wonder is it to conſider hom the Memory lays up, in faithful Rex 


oſitori ie n — 2 | 
cate Ideas]! And when its Maſter intends. to call or any of FED 1 8 f er all 
ic 
Years ago; and that without miſſing o 


owe w cb d bee 105 
125 the Fancy Will chooſe Pieces of the various Thij c 


2 5 1 e to one mother? How it ings 8725 15 bY 2 e 
OE it with infinite Succefſions of new and differing Scenes? And who would hot be 
Atoniſhed at the miraculous Productions and Enquiries: of the hg ment?. Ho 


the Hei Klee of Heaven, and penetrates into the Senrets of Earth: 0 it comes to bind 4 5 
certain Rules the vagrant Motions of the heavenly Holes; and fi 


3 
1 


ſon follows Truth, thro' ſo many Wie in ings and' mee 
tent! and how one! lan will bind another ſo b the F Force, 22 


the Ear i is with Muſick, or the Eye witl Pe What 3 18 Nan le wh: 4 
the great Variety of Humours, and the differefit adi 8 of Men, which; ap 
in the ordinary Paſſions, ſuch as Envy „Ambition, Sc. but in tl 1 = 


ciations of theſe Paſſions and Humors, no Man being va, ;ambitious 1 n.the Wo 
exaRly with another? And therefore, in Company, my ask and | Pear is, "to con- 
ſider this admirable Variety: And 1 am as ictle 3 vex d, when 1 fall into dos . + ng 5 
1 am when brought into a great Gallery, wherein are many [it e and f 1c e 15 0 ages, 


Tus z Reflections force me to admire, why Megs ho have the er 1 
ſon, can grow weary of being alone, and are atham'd bec als the 125 not 
Great. How can we be troubl d for want of 8995 10 el us Stories and ? 
we ave within our ſelves ſuch Varieties'as are in our Memories, or as may be 
our Judgment and Fancies? And do we not ſee chat ſome have been ſo ph 5 it 
Reflections of their On Spirits, that they haye. Fae, themſelves {and | 


Wear 


retire into their own and rouze up theſe See de, or 


in their own Souls; but, beſtowing all-their Care upon e al Pai, ollies, "they, live and die | 
— own Exce n . i e 
MOTT WES & 54s VII i BID 0¹ 1 * = AE : 72 11. aft 110 * 2 * : 


bY 


aon 
Ti | 


* * N a A FR 1 * me 2 y o 8 2 : Weds \ 4 2 > I 
* ea rn 2 —— TT) F e Wr . 9 2 a>... 1 J 
SR \ wy þ \ 7 e N FF Ba eo 3 44 as W ME DME OS 3 te? av; 2 2 
J 8 2 Lats * r e 8 n Ly e - FM” 7 8 * r. 5 A wif Ha 
* en. r 4 r 2 . Pt, th ** 8 TT . — 28 e 1 ern * LY by SY 


i : A 5 N 
4 > * 
F NO l 
5 a+ Fs * 
th U 5 Y 
9 Wy 10 es: A | 
2 * 
ie. hour ſely ew 
that are ; 


P | 
* * 


N "> Ss 5 > 
J — 7 my | ; 
0 - q * 
£ ” * 
» — 
5 „ Pg ; abs. 8 . n * 
2 10 DS © K " , 7 70 8 24 * r * , 
"Ta 0 + — % 
£ 4 1 
93 x wv "_—_ . * 
= = | . * og N — 
; 4 * * % 5 8 1 N % J 177 N 4 
a 1 1 * ? * ae. n 
1 F l » * 
IT” - * | 3 * "# © 
- ' 1 | . % * 4 - 
& F {gy — . Y N * 
* { 4 , 1 
2 . ' . 
. 7 * 0 FER — 
x „ W 


„ boo or like Jonas, doted ſo upon a Gourd, as to reſolve to be no longer happy than it laſted. 
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9 canclude, That qur Happineſs aught to 
1 Poſſeſſions or Expectations: For how can 
of Him who is Or how can the Soul, which can exhauſt all earthly Things m one 
. * zought, and form | all 7 
üs, in which we live? And our! ppineſs, 
* * ſo different a Nature from that Gold e . may be 
re that a Woman will as ſoon marry a 1 or that a wiſe Man will chooſe to puddle 
ich the Swine, as that our Souls can be fatisfied, or made happy, by outward Enjoyments. 


N * 1 * , : 
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We imagine, 


5 2 


Axornzx great Leſſon depending upon the ſame Principle is, That we ought not to 


eves: For theſe not being at our Diſpoſal, cannot ly under our Command; and ſo others 


may rob us of our Happineſs; and not being ſure when to loſe it, we can never poſſeſs it 


4 our Stock to build a Houſe upon another Man's Ground, or became enamoured of the Rain- 


bY Such Fools arc they who expe@ Happineſs from Riches, which rake altrimes the Wings of 
che Morning; and from Applauſe and Fame, which is but the Creature of the giddy Maul- 
rirude, variable, mean and unſtable, like them: And how can it be expected, that from the 
ignoble Crowd: ſhould- proceed any. Thing that is not ſo? Beauty, by the ſame Reaſon, is 
too paſſing and frail a Fancy to be the Foundation of our fix'd Hopes: And fince a Miſtreſs 
may change, Men o ] AS 
| after an exact Review of the Actions and Misfortunes of Men, we will find, that few are 
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To avoid theſe Misfortunes, tis moſt neceſſary, (tho little conſidered ) that eve 
Man ſhould endeavour to command his own Spirit, and to ſubject to his Reaſon, his 


on of what they were not able to attain, or to retain if attain'd by them. 


+ 4 


ancy 


our Happineſs. It is an ordinary Error in ſuch as deſign to be 
© themſelves no Pleafure: For they fooliſhly think, that to be happy, 1 
whatever they deſire. And from this proceeds, that the luſtful Youth runs diftratedly. up- 


3 —— at preſent; but does certainly lay a Foundatipn of future Diſquiet; for it makes our 
= Paſlions and Fancy wild and unruly : By feeding them too much, we learn them to caſt their 
W Rider, and to diſobey the Bridle of Reaſon and Perſuaſion: Whereas we ſhould breed our 
Ws Spirits, as we do our Children; to whom, if we give every thing that they crave or deſire, 
ue will certainly ruine them; and notwithſtanding of all the Pains we may take to pleaſe them, 
they will be oftner diſpleas'd- chan ſatisfied: Whereas if we take pains to rectify their Qpini- 
ons, and to inſtruct them in what they ought to deſire; we ſhould, by refuſing them ſome 
3 Pleaſures, quiet them for the future, and ſo make them joyful and pleaſant Children. 
Thus. he who would be happy, ſhould learn to command his own Breaſt, and to maſter his 


follow it: For to what Purpoſe ſhall our Reaſon weigh exactly what is propoſed, or our 


= 25 « Soldier who fighits ſtoutly to gain a Victory; or as Merchants have, ho travel along 

Jo urney to gain much Riches: Nay, the 'Pleature here is greater; becauſe the Conqueſt 18 
both more noble and more certain. Nor will this Oppoſition be ſlillneceflary ; for ia little 
Iime will eſtablim that Habit of Wiſdom and Virtue in the ie will take aff all 
Neceſity of future Gppoſition: And in oppoſing our preſent Humour, we: ſatisfy our Reaſon, 
Which is the nobler % / no 75 01073 
iꝓn5 S901 nem pol h 1.0 Dag} ine eb 


Io examine-this Rule by Inſtances, let us.confider; that he who refuſes: to:grink-exceſ- 


4 


1 wx wg in their Vice; but thereafter; he eſtabliſhes to himſelf a Character of Sohriety, Where- 
4 y he is ſecure againſt ſuch Aſſaults: Nor can he want Pleaſure, even for the preſent, when 
he conſiders how britiſh," nay; and how fick theſe will immediately become, and how much 

| the'next Ro ey will praiſe his Sobriety, when for a whole Week bee ill be tormented 
with the of one Night's Pleaſure. _-_ he who convinces hi — > 
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os our Happineſs in what is not in our Power, or does not depend intirely upon our 


ich intire Satisfaction: Fear is inconſiſtent with true Pleaſure ; and to place our Happineſs = 
in what depends not upon us, or is not at our Diſpoſal, is ſuch a Folly, as if we beſtowed 


ght to keep themſelves in a Condition to change, as well as ſhe. And 
herwiſe unhappy, than by having miſplac'd their Felicity, in hoping to be happy by the Poſ- 


* ov 2 4 
® 
» ö Ce 


and Paſſion : For theſe Two are, by their Wildneſs and prayer the ow * of 
happy, That they wi J 
| is to enjoy 2 — 


on n Luft; that the Ambitious, with a yet greater Fervour, preſſes for Advance- 
n every Man indiſereetly chooſes, and impatiently purſues what his firſt and unexs | 
amin d Thoughts propoſe to him. Whereas this unkind Way of 2 our ſelves, may 


own. Thoughts ſo far, as to be ſure that whatever his Reaſon propoſes, he may be ſure to 


Experience teach us what it has obſerved, if we cannot follow their Determinations? -, Nor | 
Wy ought this Oppoſition, which we are to make to our firſt and raſh Inclination, be eſteemed 
a doing Violence to our ſelves, and a fooliſh pleaſing of Philoſophy more than of our ſelves: 


For he 8 himſelf, upon Deſign to tame his own Spirit, has by it but ſuch Frouble 


eh at the Defire of others; doth for ſometime offend: thoſe who perſuade him tos Com- 
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Sr GEORGE MAcKENZiEs WORKS. 
 fooliſh-and dangerous Vice, may be troubled at firſt in forgoi 
Troubles that would enſue upon his conti 


Streets in Paris or Amſterdam. But that we may the better underſtand how to make this 


certain Helps. 


and therefore I will conſider how I may be happy: And when! am convinced of what is true- | 2 


themſelves ſuch fooliſh Deſigns as are 1n Faſhion, and ſo periſh by Example: As for Inſtance 3 
Bur wbilſt I contend, That he who defigns to be happy, ought to pro oſe a certain and 
preſcribe to it, but to follow it, and comply with it. He who reſolves to live in Publick, 


public Employments only becauſe it was ari Occaſion of doing good; and therefore, When 


improve his Retirement, and gives as great Example of Virtue, in bearing generouſſy the 


ment of Things; for no Man can uſe rightly what he doth not underſtand: And in judg- 


lation to us. | 


: 
THAI 


ng ſome Occaſions of enriching 
himſelf; but he ſoon, by frequent ViRories over that Vice, quiets himſelf againſt a Thouſand 


nuing ſo: He ſees his Neighbour $row rich, with 
the ſame Pleaſure that he ſees his own Trees flouriſh ; and conſiders the Loſs. of his.own. 
Mercats, with the ſame Indifferency that another Man doth hear of the burning of ſome 


excellent Leſſon practicable, I ſhall lay open to your Conſideration, - thoſe enſuing eaſy. and 
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Tux Firſt great Miſtake lies, in living without Conſideration: He who would be happy, 
ſhould fir down with himſelf and think; I am come to a World wherein many are miſerable; 


3 I will not be diverted from proſecuting that Deſign. Whereas now, moſt Men 
live by Chance, and conſider not why they do what they are about; or elle they form to 


When they enter upon any Employment, or into any Office, they conſider not that they ought. 
to do virtuous Things, but Things that are uſual or ſuitable to their Avarice or Ambition: 
And this proceeds either from not thinking much upon every Thing that paſſes; or elſe, 
from their being ſway'd by Cuſtom,. and the common Opinion of others. 


Sgr. - 


fixed End to himſelf, I reſolve not to overturn that other great Leſſon, which is, Rather to 
follow Providence in it's Deſigns, than to think to diate to it; to be ſo indifferent in all 
outward States, as to deſign nothing but to follow the preſent Occaſion, But I reconcile 
theſe thus: Man entering upon the Exerciſe of Reaſon, ought to conſider, that tis fit for 
him to be reaſonable, and to follow Nature: But in the Proſecution of that Deſign, he ought 
not too preciſely to aſtrict himſelf to any one Form of Deſign,” or to endeavour. to predeter- 
mine what is to come. Providence has an over-ruling Power over us; and we ought not to 


will be eaſily miſerable or diſappointed, when he is forc'd to retire: And he who confines 
his Happineſs within his little eaſy Cell, may be ſoon rendred miſerable, ; when he is pull'd 
from both, by publick Calamity or private Want. But he who propoſes nothing to himſelf, 
but to be virtuous, and to obey the Dictates of his own Reaſon, is eaſily ræmov d from his 
2 Station; and the Commands of Providence ſeems the Product of his on Inclinations; 
o gently doth he follow) what is enjoined. Nor is his Deſign. diſappointed: - For ; be;lov'd 


2. f. g. OS D Dag. s SNN 2g 


þ 2 


that Occaſion is remov'd, he is not tied to work without an Inſtrument; but endeavours to 


Want of Power, as he did formerly in the Exerciſe of it. There is no Station which has not 
its own Occaſions of doing good: And therefore, no Accident can hinder a good Man from 
being virtuous and happy. But, upon the other Hand, he troubles himſelf too much and 
too unneceſſarily, who reſolves to tie up Providence by his Deſigns; and tho' they hit, he is 
but pleaſed, and ſcarce that: For he thought his Expectations his Due, and ſo in Succeſs he 
gets but what he thought his oẽ n: Whereas if he fal, he is certainly miſerable; for he con- 
cludes himſelf rob'd of what was his Property. ext rota is Com! 0t6 . 
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He then who would be happy, muſt, in the firſt Place, endeavour to have a right judg- 
ing of Things, we muſt conſider them, firſt, as they are in themſelves; ſecondly, with re- 
i 7 NS 100 DE Dat 05 1.0 AND HOERONAC ee 
Ix we conſider Things, as they are in themſelves, and under that true Value which we Wl 
ought to have of them, we will find that we are much miſtaken, in valuing ſo highly Fame, 
Revenge, Sc. What is Fame, but an empty Muſick? For mad and proud Men are led b7 
the Ears to commit: Folly : And Power is but a guilded Slavery. But we; poor Creatures, 
are deceiv'd by pretty Names and painted wy ng Whereas, upon the other Hand, :Fran- 
quillity of Spirit, and Freedom from eating Cares, is a ſubſtantial Good, fit for our Nature, 
and ſuitable to our Reaſon: - And yet Men eſteem that ſo little, that they think themſelves 
condemned, when, by being turned out of thoſeairy Employments of State, they are return'd 
to themſelves and their Liberty; and they, by à ſtrange; Paradox, conclude. themſelves 
Priſoners, becauſe they are allow'd to do what they pleaſe, and to follow the Bent of, their 
own natural Inclinations, and not the violent Motion of others. ” 
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| + In we conſider the Value of Things, with a due Reſpect to our ſelves; we will find, that 
one great Occaſion of Men's Unhappinels is, That they graſp at all. For many Things are 
excellent, that are not fit or neceſſary: For thus, a Courtier, who ſhould be buſy in ſerving 
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Ws wyer; that he is not thaugnt to * 11 2 90 I for 
al Things; and he is therefore N who! to prowude himſelf with what is fit 
nnd neceſſary. And ſince there is a Proportion to be obſerwid betwixt our Station and our 
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ons of the chief Things which makes us miſtake ſo oft the Value of thoſe Th 
Lee defire to poſſeſs, is, That we follow too much rather the received Opinion of others, than 
che Dictates of our Reaſon: Like Beaſts we run one after another ; not where we. ought, 
but where others do: And thus we periſh by Example. And albeit we are ſo vain, as to 
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piſe, and ruin our Quiet to gratify their Cuſtoms. Why are unneceſſary Riches valued above 
5 e Tranquility of the Mind? And Coaches and large erritories, above Juſtice and Sobrie- 


who would rightly value Things, ſhould firſt learn to deſpiſe the Multitude; ſanabimur, modo 
4 cetu ſeparemur; and ſhould propoſe to himſelf ſuch as are Patterns of Vertue; Socrates, 
Zeno, Seneca. And ſince the hearing of others doth much influence us, tis very fit to read 
oft the Lives and Works of theſe admirable Men. to have their Pictures beſide us; ind tocon- 


do create in themſelves a Belief of what they ſay: Sure it is more than probable, that conſtant 
W Diſcourſe and Reflection, will fix upon us deep and ſtrong Impreſſions of what we hear theſe 


Vice can be leſſen d by Converſation or Cuſtom: Do we not ſee, that the Cuſtom of our 
Country prevails with us, to hate that Drinking, which is ſo lov'd by whole: Nations? And 
that Honour reſtrains even filly Maids, in their hoteſt Vears, from Luſt? And if whole Na- 
tions, or filly Women can, by Reflection or Cuſtom, ſubdue Vice and tame their on Spi- 
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make the Government of himſelf the greateſt Task of all his Life? 
Tas chief Enemies of our Quiet are, a diſcontented Conſcience and ſtormy Paſſions; 
The firſt of theſe is avoided” by living innocently ; and the other, by much Med itation and 
ww. ᷣ ̃ ̃ /d ons oo apotiho [oprtugeds oF. ao 


3 to our Soul, like Health to our Body, like Calmneſs to the Sea, and like the Remembrance of 
== by-paſt Victories and Conqueſts. He who hath this, hath, as the Scripture faith; 4 continu- 


of his Enemies, having this Sanctuary. 


: Wrar a noble Landskip hath he who ſurveys a by-paſt Life, free from Spots and Ble- 
miſhes, and knows that he poſſeſſes that Innocence which-the Wicked are forc'd to admire : 
= Whereas guilty Thoughts arm all Accidents againſt us, and make us tremble at the % xa 
of 5 g near us: Thoſe aſſure us that every Man is our Enemy; and every Enemy 
will prevail! ** Fe | I, 


0 P 


Hi haus qui trepilunt, & ad omnia fulgura pallent, 


Tas guilty Man's Face informs his Accuſer ; and his Tremblings and Contradictions fur- 


nim Witneſſes againſt him: Nor can. his reſtleſs and diſorderd Thoughts, ſuffer him to con- 
ſider of ſuitable Remedies ; he can think upon nothing but Fears and Puniſhments. So that 

ho would be happy, muſt live ſo, that his own Conſcience muſt maintain him in all his 
Afflictions, ſo that it may be his Guard and his Advocate. Nor is the gaining this of much Toil 
or Difficulty: For he who is not at the Pains to be wicked, and to oppoſe his Reaſon, will 


228 our Paſſions, I think they ought not to be cron, but moderated: For, to ex- 
tirpate them is as unnatural, as it were to cut off a Leg, bec 
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WE Wiſhes, I would adviſe every Man to Keep his Thoughts and Defigns as low as can be: For 

17 Debt; and bind new Neceſſities upon our ſelves, by rey Degree wi aſcend: 
2 W nt meceſſary for a Gentleman? And 

r have ſeen Unh 3 entailed upon Poſterity, by the raſh;Ambition of n Parent, Who, for 


d ; 2 4 : «x i 
lee 
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ings, which 


WS think- our ſelves the; wiſeſt of all Men, and ſo ſelfiſh, as to prefer the meaneſt of dur own In- 
tereſts to all Mankind; yet we follow the Practice of that Multitude which we ought to de- 


verſe much with our Comrades and Acquaintancesupon ſuch Subjects: For if every Man loves 
che Science he profeſſes, and which he ordinarily ſtudies; and even Liars, by repeting oft a Lie, 


Ancients teach, and of what is ſo oft inculcate upon us by Converſation. And to ſnew that 


rits; What may be expected from one who reſolves, with all his Might, to be wiſe, and to 


neceſſarily be good, and ſo muſt have a quiet and ſatisfy d Conſcience which follows Goods | 


* 


: ty, but becauſe theſe are generally eſteem d by the unthinking Crowd? And therefore, he 


ok A Good Gonfeience 18 the Applauſe of a ſatisfy'd God, and of 4 well obe 'd Reaſon : It is 


= <4 Feaſt: He is ſure of a favourable Judge in all Accuſations, and of a ſtrong Second in all 
3 Dangers: He fears not the Poiſon of 'Tongues, having this Antidote; nor the Perſecution 


cauſe it may be troubled with the 
Infirmaties. 2 Every ; Thing to which Na- 
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is nt. And do we not ſind, that Ambition keepeth Men from doing mean Things: Anger 
raiſes juſt Reſentments againſt Vice: Love is that which civilties. barbarous and wild Perfons; 
es of | kindle noble Emulations: 80 that the Paſſions are to be: usd 


. like Phyſick, whereof a regular Doſe cures, but too much deſtroys the Patient. And I muſt 
ebnſels, that nothing prejudg d more the Stuir Philoſophy, than this Appathy or Freedem 
from Paſſion, which they taught to be not only excellent, hut eaſy: For this induced all Men 
to betieve them tb be Cheats, and did force ſelves to do many Things: which paſled-fot RE 
vitious; as the not ſeeming troubled at the Death of Friends not at the Afflictions of their 
Parents. In this, whilſt they were Men, they ſtudy d to live like Angels; and after they had 
ved themſelves in forcing Nature, they found their Undertakings as impracticable, as it they 
had ſpent all their Time in teaching a Lack to fly, or in fiudying to keep the Fire from be» AE. 
eB HET: 1: G4: BARS: OT RTE. NS EO OE SHEER OD EPITHET: MS 5 
I ſhall reduce all my Precepts of moderating the Paſſions to thefe Two; viz. Deſire little, WK... 
TT % 20 21 TEMES. AIESREL: 7 2: ae 3-160 (£577 45:7 Ane 
Drsi xk. is an unquiet Mother of many Paſſions: For the ambitions Man deſires. Hotiour: 
and Applauſe; The covetous, Money; 'The vindictive Man, the Deſtruction of his Enemy; 
The luftful Man, the Enjoyment of his Miſtreſs, Gc. And for quieting this Clafs of Paſſions, 
poſſibly theſe general Helps may be ufefllll . 
J%%%%%d , n ̃ô Ho GE 5 e Vf. ens. 
FRS, Every Man who finds any Deſire to ſtir in him; ſhould advert to its earlieſt Mo- 
tions: For young Monſters, are ſooneſt overcome; and no wild Beaſt can be tam d, but whilſt 
it is young.” And when he begins to examine it, the firſt Reflection ought to be; Is this De- 
ſire fit for my Nature, Quaet, or Station? And if it be deſtructive to either of theſe, we 7 — 
the Thing deſir d will bring us; and what inconvenient Conſequences it may occaſion? Elſe, 
like unwiſe Merchants, we may give too great a Price for what we are to get; or like unwiſe 
L Stateſmen, we may engage in a Deſign, without Conſideration of the Viue. And it is ſtrange, 
that we ought to be thought Fook, for not conſidering what belongs to our Eſtates or poli- 
tick Deſigns, and not for not conſidering what is of greater Conſequence, |  _ 


Wuxx our Deſires begin to preſs and to grow violent, we ought to conſider, How oft 
Things formerly deſir d have diſappointed us: How they flattered us with promiſing Hopes, 
and drew us thereby into killing Snares: How ridiculous the next Day, did the Deſives' of 
the former ſeem to us: And how, without being ſatisfied, we were aſhamed of our former 
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Wiſhes. Why then ſhould we ſerve ſo violently, what has ſo oft cheated us? And what A. 
ſurance have we now, that this freſh Pleaſure will be more laſting than thoſe ſo oft and fo 
juſtly deſpis d by us? Our Reaſon alſo, as well as Experience, may ſlacken much our paſſio- 
nate Defires, if we conſider, that we who are the Defirers, ate naturally inconſtant: And not 
_ only doth Age diſcredit the whole Scene e Pleaſures, but Sickneſs, Example or 
Cuſtom; will alter our former Inclinations, and leave us not admiring our lately beloved Ob- 
jects, but why we did admire them. The Objects likewiſe which are ſo violently deſir d by 
us, are frail like us; and tho' we would fix our Paſſions, yet we cannot fix their Objects. 
Our Miſtreſſes grow ugly or inconſtant: Our Prince alters his Inclinations: A Servant burns 
our Houſe: Or a prevailing Faction forfeits us. And thus, like fooliſh Jonat, we dote upon 
that Gourd which is to fade next Evening. VVVVVVVVVVJVVVVVTVWVwJV ele 


 ProviDeNceE does ſo abſolutely diſpoſe of us, and the Succeſs of our Deſires are folittle 
in, our Power, that it is Imprudence in us to deſire too much, what we can ſo little command: 
, And Providence is ſo kind and ſo knowing, that we ought with great Subordination to re- 
fer our Fate to its Diſpoſal. We deſire pathionately to have Children; but Providence de- 
nies us that Enjoyment, knowing what Croſſes they may prove; and like Children we repine 
and weep,. becauſe our Tutor will notallow us to cat thofe Fruits which are poiſonous, ho ll 
ſweet, or to go to Places which are inſectious. 0/72 09 Poon aviton 17- oios A 


Evzxy wife Man alſo ought to uſe himſelf to live upon little, and to make a very few 
Things only — — him. O, how many Things are there, b J need not; 00 . 

_ Crates, with a glad Heart, when he looked upon the gawdy Palaces and rich Shops of Athens. 
He who can be content with Little, thinks Little very Much; but to him who is not con- 
tented, even his Much is but very Little. This will Keep him much out of the Neverence 
both of Fortune and all other Men: And ſince Diſappointment only makes miſerable, this will 
make him very happy. And therefore whenfoever he deſires amy Thing, he ought firſt to 
conſider, not if that Thing which he deſires can be of Uſe to him, for all Things may be 
fach, but if he can live out theſe Things. Every Thing has two Aſpeits, and the Co- 
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e famous Socrates wanted rg; 3 and that the next Year theſe wil be 0 at as un- 
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Senn of theſe Philoſophers too co green & an Help How fot ere e Paſſions, that 

> ſhould tame one Paſſion by the oF another. And thus 3 gainſt Fear, this fe ne 
dean never be afraid: And Agaitſt An- 
I 7 for the Affairs of this World, ef * the being in Love; and againſt Love, 
5 they preſeribe Drinking and good Fellow Vea, and Ariftor le imſelf adviſes/ the 'bend- 
Wing of our Souls to the oppoſite Side of r Tndlinations 3 as w We find ouf feldes imelin'd' 
to Avarice; then to frequent Occaſions v may foree us to Be . as the Comp 
of young Ladies, and of great Abe themes! - Md" thts, Tays Rod that is crooked be 
= comes Straight, by l It vo "the oppoſe" SiMe: But he a are e e pa upon our 
Nature; 22 Geher we huve che Uſe of Renfon; inifuch Conjunctüres, and then we may 
correct our Errors by: farer Means; or we have in 6” and then we wk not ne to orce 
our Inclinations, even to theſe Arg PEO = 50 IRVING 17 ity 


Taz furer wb better Way to govern our inſolent Defires And te confine tem to their 
Duty, is to eſtabliſh in our own Breaſt «ſtrong and fixed Habit of 4 dl to be watchful 
over our own Inclinations, and to make the being Reaſonable, our great Employment, as it i 
our Duty: Whereas now, moſt Men believe” and think, that to be Rich or Great, is their 
Buſmefs for which they are ſent into this Werld; ald that to deſpiſe Riches or ſerve 6ur 
Country, to- afliſt the Diflrefs'd, atid vo diftribate Jeſtice, are mere e I 
PREY No wo wo Melancholy, and er by Eye." a RC" 01 


erg be ty 2c, MEY" ER 
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: fleQions which are ſpecifick 'againft particular Paſſions. And thus who finds hiniſelf too 
Wy anxious in deſtring to be rich, ought to confider; that Nature requires little, and is oppreſsd 
vith much; chat every Thing which 2 Man loves, expoſes him to the Unconſtanc: .o- For- 
tune: For if it be worth, the anxious deſiring it will torment us to be robbed c Na- 
ture teaches us, that our Thirſt is as ſoon fatisfy d by N out of a clear Sing as out - 
of a mighty River; and as that Water is more clear, ſo the Hazard of taking it is lefs. To 
ſeek more than Nature requires, is to endeavour to ſatisfy Fancy, which is too vaſt for the 
whole World and all that is in it: And we may as ſoon think to ſatisfy the Appetite of a 
hege Fire, by throwing in more Fewel, as to ſatisfy the Mind of a covetous Man with 
= Riches: For in both, the new Food adds new Nd Le ; Riches have ofttimes made a good 
Man ill, but they never made an ill Man and Prodigalit: is yet as fooliſh a 
= Paſſion; for one Diſh refreſhes; whilſt three 2 br or furfeit: And tho we had Ten thou- 
= ſand Suits, we can uſe but one at once, and the ordinary Suit is both moſt eaſy, and fecures 


ect againk the Cold that attends Changing: Does not an embroider'd Suit weary more than 


warm? And is there not the fame Reafon for being ſatisfy'd:with having Shoes without Lace, 
char chere is for having Shoes without Diamonds? Oh! to how many and to how wild * 
WS who is a Slave to his own Eurury! JGG 6 


. 


1 mand others, forc'd to become the Slaves of ſuch as raiſe them: And that it robs them of 
"JF mo natural Liberty is clear; for he who depends upon a Patron, has fomething elſe to 
= obey befide his Rohn And what is in Ambition which can pleaſe our Nature ; ſince it 
- | never gives us Lime te confider what rare Things Nature has form d, nor to follow what 
= Nature requires? And what better is thy Perſon, that another bows his Knee to thee? Or 
{ why ſhould'ſt thou trouble thy "nd Pings bo leafe a Thoufand who would rejoyce at thy 


We Fall, and who watch thy Errors and Fai o be forc'd'to' attend and humour thoſe who 
ee above and below thee; is a but ro endeavour to pleaſe the Multitude, 
1 no Great Man can pleaſe, 4 a grea es For even the being Great, picques and 
difobliges fuck as are not fo. We fold coll ao, that either the Prince or the Multi- 
tude never fail to ruin the Ambitions: Every Man confiders him as his'Rival: And às they 


n Was nis d for o Merit; ſo when he 5 the World derbe is Nun to Win, 
0 
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1 Remedies may be advantagions for A Cn, Man; fo there life Re- Avarice} 


"Tursz who defire to be Great, are, by that baue Ambition which tempts tient to com- "a 
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Revenge. 


i a HH 63 0 RR 003 0 ' x 911 
25 H E Who is afraid or aſham'd to be thought mad, or to be fo, may by the ſame Reaſon 


perſuaded to fear the being repute, or the being really angry: For theſe differ but in De- 
grees, Anger being a ſhart Fit of Madneſs. And this Paſſion may;becorre&ed or repreſſed, 
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frivolous Occaſions, and how little either thou or he did, or gan redreſs Wrongs by being 
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either by ſhunning the Oceaſions of Anger, as Cæſan did when he [burnt his Enemies Lets: 


ters and Memorials; gr by ſhunning to give a haſty: Judgment of what occurs: For many 


hings have inflam'd thee; at which thou waſt afterwards aſhamed; and Miſtakes are more 
frequently. the Occaſions of Anger, than real Injuries are. Take exact Notice when thou 
ſeeſt any Man angry, hom ridiculous he appears to thee; and hom many have been prais d by 

| hing at thoſe Injuries which now inflame 
why thy Friend was angry at ſuch. 


a a 1 —_ 


hers, and ſerene within their own Breaſt, by lay 
thee... Conſider alſo, how ofttimes thou Jan 


4 


T 


angry; nay, and thereby thou art uncapacitared to repair the Injury, ſince it diſcompoſes thy 


Reaſon, 1 duck thou muſt expect Relief, and gives thy Enemies freſh Matter of Triumph, 
in that it ff { ODER IO 


we 


indles in thee new Extravaganciies. 
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RE vxRN Gx is but an Effect of Anger, and is to be cur'd by the ſame Remedies. Here 


likewiſe a wiſe Man ought to conſider; the fatal Conſequences, before he proceed to effe- 


ctuate his Deſigns: And thus, if he deſign to murder him who offended, he muſt repreſent 


to himſelf, that the Pleaſure will end with the Act, and will be ſucceeded by Grief, Shame, 
Repentance and Puniſhment. He ought to conſider the Uneaſineſs of the dark Retreats, 
e he muſt fly, wot the Priſons where he muſt ly, the Terrors of a Scaffold, of an 


ecutioner, and of a Gibbet. But above all it will be more generous to think, how ridi- 
culous it is to place thy Ha ineſs in his Deſtruction, and that others have been admir'd for 
ſcorning a greater Injury than: what thou haſt ſuffer d by him. Socrates reveng'd himſelf 
nobly, when, by pardoning one who had injur d him, he drew him, by that generous Act, into 
an Admiration both of Vertue and him. If the Injury be lately receiv'd, it is Prudence rather 


to ſtudy to cure our own Wound, than to injure him who gave it. To revenge Injuries 


done us, by ſuch as are greater than we, is Madneſs ; for ſeeking to repair one Injury, we draw 


on us many more: And to revenge Injuries done by ſuch as are below us, we affront and in- 


_ Eavy. 


jure our ſelves. And therefore Virgil, giving us a Map of Hell, paints Revenge and Anxie- 3 
ty poſſeſſing both Sides of its Porch and try. 5 % ] 


WII may cure Envy in our ſelves, either by conſidering how uſeleſs, or how: ill theſe . 
Things were, for which we envy our Neighbours; or elſe how we poſſeſs as much or as 


2 Things. If I envy his Greatneſs, I conſider that he wants my Quiet: As alſo, I con- 


ider that he poſſibly envies me as much as I do him; and that when I begun to examine ex- 
actly his Perfections, and to balance them with my own, I found my ſelf as happy as he was. 
And tho' many envy others; yet very few would change their Condition even with theſe 
whom they envy, all being conſider d. And I have oft admir'd, why we have ſuffered our 
ſelves to be ſo cheated by contradictory Vices, as to contemn this Day him, whom we en- 
vy'd the laſt; or why we envy ſo many, ſince there are ſo few whom we think to deſerve 
as much as we do. Another great Help againſt Envy is, That we ought to conſider, how 
much the Thing envy d coſts him whom we envy, and if we would take it at the Price. 
Thus when lenvy a Man for being Learned, I conſider how much of his Health and Time 
that Learning conſumes : If for being Great, how he muſt flatter and ſerve for it: And if 
I would not pay his Price, no Reaſon I ought. ro have what he has got. Sometimes alſo 1 


conſider, that there is no Reaſon for my Envy: He whom I envy deſerves more than he has, 


and leſs than poſſeſs. And by thinking much of theſe, I repreſs their Envy, which grows ſtill 
from the Contempt of our Neighbour and the over-rating our ſelves. As alſo I conſider, 
that the Perfections envy d by me, may be advantagious to me: And thus I check my ſelf 
for enxying a great Pleader, but am rather glad that there is ſuch. a Man, who may defend 


my Innocence: Or to envy a great Soldier, becauſe his Valour may defend my Eſtate or Coun- 


try. And when any of my Countrymen begin to raiſe: Envy in me, I alter the Scene, and 


begin to be glad that Scotland can boaſt of ſo fine a Man; and I remember, that tho now 1 


am angry at him when I compare him with my ſelf, yet if I were diſcourſing of my Nation 
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« beautiful and charwitg: Bad is rage that 
eaſanty "I endeavour alſo to make ſuch my 
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. little up 
| and he oug 


Md 
urpoſe ought 
| e to wag > : 3 p Want a „then hope 

only for Things within thy Reach, and for Things that are ny He who, hopes only 
for Little, is not much diſappointed if he miſſes, and is 9 ſurpriz d when he gets 
expected. When thy Cropt is 2 875 the Field, expect but a Half of 


 tvd wa, Foto many Years bypaſt without it? And do not others live pleaſantly without 
HO 


any ſuc 


8 ö 


TE A. TP 
& * r W p N « 

; ; 7 n 1 2 * 1 
Ah ; — 4 4 c 4 A V4 +44 


S 7 10101 343 8 ” 1 EY OO | Ns ö 
; | 38 at a 01 ES: . 
is, To ſuffer patiently; what Adverſity can bring. 
22 ail, if we firſt have curb'd the Extravagancies of our im- 
moderate Deſires; for he only is too much afflicted who has deſir d ſomewhat too ar- 


— 


a Begpar, or that thou want'ſt thoſe charming Excellencies which another poſſeſſes ; is as 
Folly a 


7 to complain, that thou art not born with Wings, to fly whereſoever thy In- 


71 
. 
— 
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in the Midſt of what he calls Miſery, th what is more deſirable, than that of which the 


Luſts; whioh'is very clear, if we conſider the preſs Pleaſure, or future Fame of both. 
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And Tm ſure that Socrates was leſs diſquieted, an 
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that Adv 


| ſhall be ſo; nay, and that the Croſs is made the Badge of God's Love; we mult conclude, 


, * * — 
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_ their Adverſity, 
als chooſe the beſt Soldiers for the hardeft Exploits; or as Maſters chooſe the ableſt Scholars 


rice, we will overcome what now ſeems' terrible to us. The Reward ſweetens all 'Foil; and 
_ Circumſtances in his Sufferings, which becauſe too much conſider'd, do terrify others. 
FA is ordinarily occaſion'd by Surprize or Admiration: And therefore. it is fit that a 


Strength of our ill govern'd Fancy, than from the Strength of thoſe Aceidents from which we MW n 
loſe but what he admires: And therefore Horace adviſes his Friend wiſely, - 


He who thinks his Happineſs conſiſts in uſing vettuouſly the reſent Occaſion, whatever it i 
may be, can never fear what Occaſion may fall out to be: And | | 
Accidents, muſt be ſo happy as to fear no Accident. : 
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ity ear inflict; and not to need ſuchrextrinfiek Happineſs; is the greateſt Happi- 
neſs of wiſe: k might ſeem to thinleing Men, that we ſhould account. theſe, Ac. 
oidefits Unhappineſs, which fall ordinarily to the Share of the beſt Men; and theſe to be glo- 
nous whithithe Wicked ordinarily enjoy: For thus we leſſen» either God's Juſtice or FI 
Kindneſs. That one juſt Man was poor or miſerable, might have wr Or 
t 


cbt dental; but when 
we ſee that moſt of them are ſo; and when we hear that it is foretoldi to the 
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God dbes not only deſipyy tlleſe Things for a Part of our Happineſs; but they are really 
ſo, if we conſider that 'the proſperous and rundifturbed? Enjoyment: ef outward. Pleaſures, 
effemi nates and corrupts that Strength! of : Reaſon, Which is the only Glory, of Man. Who 
ever ſtood cut againſt an Age of continud Pleafures? And ſuch as have, been glorious in 
y, Have been contemptible when they attain'd! to that Proſperity for which they 
ſtrove. Whilſt; on the other Hand, God marks out great Souls for Affliction; as wiſe Gene- 


4 
3 
a 


for the moſt intricate Debates. And as this is a ſure Mark of the Almighty's Favour; ſo-it 
is a ſure Way to the perfecting of thoſe who ſuffer: For as the Oak grows ſtrong by the 
conſtatit Agitation of boiſterous Storms, or as the Body becomes hardy or robuſt by repeted 
Sufferings and Trials; ſo the Soul ripens into its laſt Perfection and Rccompliſhment, by the 
Oppoſitions and Strugglings of conteſting Fortune, 1 1 


Lr us reftify our Opinion, and we will ſoon overcome our ill Fortune, if we but over- 
come the ill Opinion we have of it: Let us call that a Fight, which we now call Miſery ; 
and conſidering the noble Reward of a quiet Mind, and the yet nobler Reward of a juſt 
Maſter, let us fight as ſecure of Victory. And if we will but fuffer for God and Vertue, 
what Adulterers ſuffer for ſaxisfying their Luft, or the Covetous in feeding his craving Ava- 


he who has his Eyes fixed upon that, will not have Occafion to conſider too narrowly all thoſe 


* 


wiſe Man 40 to himſelf what may befall him. He ought to uſe himſelf to think, What 
if I be driven from my Country, or be forfeited? What if I be impriſoned or undervalued ? 
If he ſeriouſly weigh theſe Inconveniencies, he will not only, by the Cuſtom of looking upon 
them, think” them leſs terrible; but he will thereby find, that moſt of. theſe Things which we 
fear, are only terrible to our Fancies ; and that he who puts a juſt Eſteem upon the Things of 
this World, will little fear the Loſs of thoſe accidental and external Things, to which no Man 
ought to faſten his Happineſs: What is within us cannot be loſt, and what is without us and 
depends upon others ought not to be judged ours; and ſo their Loſs is not to be fear'd, no 
more than we ought to fear the reſtoring of a Loan, or the Inconſtancy of the Weather. 
What we fear does ofttimes alſo either miſs us, or elſe pleaſes when it falls to our Share. 
He who fear d Baniſhment, has in it found that Retirement which ſav'd his Soul; or furniſh'd 
him with Sciences, whereby he became famous after Death, and with which he was charm'd 
when alive: And the very bearing what others fear'd, has made moſt Men famous: And very 
oft, whilſt the preſent Day threaten'd Ruin, the next did unexpectedly bring us a welcome 
Diſappointment: As fell out lately upon his able Jo happy Reſtauration, by which the ſettl'd 
Deſpair of many, vaniſhed: into an unexpreſſible Joy; ſo that Men could as little bear their 
Proſp 185 as they could the Weight of that Slavery under which they lately groaned. And 
to what Purpoſe ſhould a wife Man grieve for what is not come, fince he yet can feel his Ills 
nowhere but in his Fancy? And ſinte we may cure what depends upon our ſelves, certainly 
we may cure the greateſt Part of our ſtiniging Fears, ſince theſe proceed rather from the 
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think they will rife. Admiratien alſo is anotlier great Occaſion of Fear; for no Man fears to 
Nl adwirari prope ves off and Nan t. J 
Solaque que poſit facere & ſervare beatumn . t 


* 


he who is indifferent for all 
Tuo sz lls which uſe to diſquiet Men, are either imagin; 7 


 Tross Us which ul | ; ſuch-as Affronts, Infamy, : 
Impriſonment, Degradation, Sc. and in theſe we ſuffer not by our Enemies, but by our ſelves: : 
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| con- 
ering his Enemies, or a King in ſubduing his rebellious Subjects; ſame, or g wy Plea- 

e — doth a vertuous Man reap, in ſubduing and quieting thoſe mutinous and diſcontented 

'd Thoughts, which would otherwiſe diſturb the Tranquillity of his Mind amidſt thoſe his Af- 

'd flictions. And whilſt others are angry at the Loſs of what Riches they might have gain'd 

ry WM whilft they were ſick ; he learns, in the ſame Sickneſs, to tame that Avarice which ſuggeſts 

ne MW thoſe Thoughts, and are as incommodious as Sickneſs to ſuch as are in Health: For there is 

d nothing can convince us ſo much as Sickneſs, of the Vanity of Riches, ſince theſe can neither Mi 

ir eure nor comfort a Man who is ſick: And it is here, that they learn to conſider, that Riches 4 

id are not neceffary to Happineſs; becauſe he wWwho is in Health, ſhould, if he remember his 1 

Ils Thoughts when he was ſick, think himſelf richer in a wholſome Body, than Cræſus in his 9 

ly ſwelbd Treafures; and: that to ſick Men, Riches can ſerve for nothing, but either to hire them 1 

ie WW Phyficians to prolong their Pains, or to — them the more, when they think they are _ 

e not able to enjoy thoſe: many Things they poſſefſs. „„ ET, ot ENAeT ” 


Fax. vertuons Man doth wonderfully: divert himſelf in Sickneſs, by that pleaſant Proſpect 
which he hath of all the Works of the Creation; refleQing ſometimes upon the wonderful 
Fabrick of the particular Creatures, the rare Specialities by which they are diſtinguiſhed, and 
the Powers with which * endowed; and at other Times, be regreates himſelf with — 
the wonderful Simetry and E re which is to be found amongſt theſe: But above all he 
is raviſh'd to think upon that Infinite Wifdom, by which all thoſe are governed, 1 | 
His Sickneſs affords him Leifure to fix all thoſe Thoughts upon God, which in his Health NF 8 
were divided amongſt his other diſtracting Cares. And as the Beams of the Sun do warm 2 


N moſt vigor onfly; when they are gather d together in a fix d Burning - glaſs; ſo the Beams of 
: right Reaſon = eaſilieſt and firmlieſt united in 5 Soul, which is not toſs d with 1 of 
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be good in themſelves: And tho they ſeem to 


are at lo low an Ebb, that the Soul, having nothing elſe to wreſtle with bur ſingle Pain or 


Sickneſs; which hath nothing of it ſelf that is vitious, is ſooner: able to gather Strength than 
at other Nimes. Aud ſince ordinarily theſe Afflictions make a Man better, they cannot but 


* 


Converſ m to deprive a Man of bodily Pleafures, ſuch as Fea. 
ſting, Converſation, c. yet thoſe are but ſmall Aggravations of Misfortune to ſuch as are 


ſick: For they value little in Sickneſs ſuch Recreations, ſince they loſe the Reliſh as well as 
the Enjoyment of them; and in place of theſe, they have the Freedom of Speculation and 


A Thinking, which are more raviſhing Recreations. Nor doth Sickneſs want even its bodily 


Pleaſures: For a little Eaſe, after Trouble; 4 little Sleep, after Watching; a little Drink, 
after its being kept back by the Phyſician's Order; and the Hopes of a ſpeedy Recovery; 


are Pleaſures far exceeding the Enjoyments of Health, which are too familiar to have any 
Charm; and Health it ſelf, after it is recovered, is as great Pleaſure as a Remiſſion would 


be to one upon a Scaffold; whereas to ſuch as have not been ſick, Health doth dully glide 


away, poſſels'd, but not felt. So that we owe fo Sickneſs the Diſcovery of this extraordi- | 


nary Pleaſure, and of finding out, Y this new Way, many other Pleaſures not formerly known. 
If our Sickneſs be but ſhort, it is eaf 7 1 | e u Were 
lent, it would ſoon end our Sorrow; and even Cuſtom leflens the Burden' which it brings. 


ly born; if long, it cannot be uneaſy: For if it were vio- 


Tax greateſt Advantage of Sickneſs is, That it does enable us beſt, of all Things, to accom- 


ou that which ſhould be the greateſt Task of Health, and is the nobleſt Employment of. 


fe, and that is, To prepare our ſelves againſt Death; which, when it is fear'd, does imbit. 


ter all the Pleaſures of ſuch as are in Health: But on the contrary, when it is wid by ſuch | 
hare hu ar'd themſelves well for it in Sickneſs, makes Death to be nothing elſe, but a 
pleaſant Pa NE 


age from this to a better Life, and the guilded Door of a rich Eternity. 


Tuo' Death be amongſt the Number of thoſe Things which we ſhould neither fear nor 


- Wiſh, which we ſhould wait for without purſuing, and bear without murmuring; yet of all 


and mighty Cæſar wit . 
can upbraid another: And tis that from which the Tyrant who beſtows it, cannot defend 
himſelf.” 3. To ſuch as are happy, Death ſhould be welcome; becauſe it prevenes thoſe diſ- 


'Things Men do the moſt generally, and yet the moſt unjuſtly, A gp 
Tux Conſolations againſt Death, are either ſuch as are fit for mere Moral Man, and were 


ug by the old Philoſophers; or the yet nobler Comforts to which Chriſtians may aſpire: 


we as Chriſtians may make uſe of both; yet I am reſolv d to ſet them down a-part, 
CEN ¶ ß] ß 755 07707 got LR 


 NaTtvurey and Reaſon taught Moral Philoſophers, and ſtill teaches us, as mere reaſonable 
Men, not to fear Death; becauſe 'tis not ſo much a Puniſhment as a Law of Nature: And 
we may as juſtly and wiſely repine at our being ſubject to Winter, or at the fading of our 
owers. Nature entertains this noble Frame by alternate Succeſſions; what now flouriſhes 


muſt fade; and ſuch as poſſeſs'd the Earth before us, dy d to make us Room: We got Life 


upon that Condition; and either that Life was ſo pleaſant, that we are oblidg'd to æegret 


the Loſs of it, or not: If it was pleaſant, we ſhould take in good part the Loans we have 
had of it, and reſtore it back at the Day appointed: If it was not pleaſant, the Loſs of it 


ought not to afflit us. 2. But why ought we to be afflicted at what is univerſal? And if 


we be happy or unhappy here, by 5 7 no Man can be unhappy in this Point, ſince all 


Men are equal in it. And why ſhould Men be afraid to go where all the World is gone, and 


are going? Or, Who ſhould think it an Affliction to ſhare with the nobleſt N and 


e juſt Cato, 


with the wiſeſt 3 1 to be ſent where the generous Scipio reſts with t 
the wiſe Socrates. This is none of thoſe Ills wherewith one Man 


advantagious and leſſening Alterations: For the Wheel of Fortune muſt turn down when it 
can riſe no higher; and we have ſeen many who have confeſs'd themſelves to have liv'd too 
long, becauſe they out-liv'd their own Happineſs. Happy had Pompey been, if a Fever had 


kill'd him before the Deciſion at Phar/alia; and yet his Friends and ſelf had bewail'd his un- 
timely Death, even at that Time. Whereas upon the other Hand, Death, to ſuch as are in 


Miſery, or as are afflicted with Sickneſs and Pains, is and ſhould be as welcome, as a Har- 


bour to ſuch as have been toſſed at Sea, or as a gentle Sleep to ſuch as have been toil'd with 
Sickneſs. Here the Priſoner is loos'd from the Bands: Herethe N Debts are paid: 


The ſick Man is cured of his Diſeaſes: And ſuch as Fortune has diſgrac rget the Injury 


they have received. And thus we ſee, that as the Miſerable have Reaſon to rejoyce; ſo the 


Fortunate know not but they have been yet more oblig'd by it: And therefore they ſhould 


not repineat what may be their Happineſs. 4. We ſee, that for as terrible as Death ſeems, | 
every Perſon makes an eaſy Shift to win over it; and even Cowards and Women are able 


gently to endure it when it comes: And we ſhould patiently undergo what we muſt neceſſa- 
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hf ih ne Hour, imbitter all che Pleaſures 
devour and fwalle w up in one Morſel, all 


>:lon 


Gouts Gravels;/ Racks, \andInfamy; rare! Ac | 
Ae eum Pleaſures nd none was ſo fortunatei as not to feel the 
| Qed it. Wheneas, upon the other H,. 


Ve? teins they ate fem: Wie want kleaith 10 enjoy our Riches, or, 


ches to maintain us 


c6uraged -xDeith; than aH Haweller 15-who.Jeayes a City which he has fully conſidered, and 
where therb-8 now en, Thing to! inform his Judgment, or to excite his Curioſity. - / 
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Tur Hoathens were comforted againſt Death, When they c. | 
ſuffer d that Death which they feared; and Petus's Wife, finding her Husband unwilling to 


die, ſtruck firſt! herſelf with the fatal Knife, and giving it to ber Husband, ſaid, Non doler 
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r 
L 1 1477 
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that Death; wich he might have ſhan'd from his Enemies; and that Regulus, by — 
to ſuffer certain: Torment from the Canthaginiant, was thereupon more eſteem d than for all 


% 


his former Victories. [They balanc'd the Pleaſure of Fame againſt the Horrors of Death, and 


to die ſhortly, they reſolv!d/by_Vertne:to die bravely, forcing Neceflity to bow and comply, 


- with their Defigns; and makitig themfelves Immortal, even by their Mortality. 
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WS thoſe who doted upon outward and fugitive Enjoyments, that ſuch as heard 
> them, concluded them infallible ; and they ſo flatter'd ſuch as were reaſonable, 


WITY Fer at it did equal Man to the Gods whom he ador'd; that the beſt and ableſt 
of ſuch as heard them magnified all they ſaid, as much as they did magnify 
human Reaſon. The er ee ee which they ſmoothed and adorned all they 


were delicate, and were by their Learning the ſole Diſpenſers of Fame: And ſo it was not 
ſtrange, that this Philoſophy did make deep Impreſſions upon the Minds of Men, who knew 
nothing that was more ſublime than human Reaſon. Nor is it ſtrange, that we who, tho 


Chriſtians, were taught to admire thoſe Authors in our Vouth, the pleaſanteſt Part of our 


Age, ſhould retain ſtill theſe Impreſſions; which becauſe they were the firſt, could not but 
be the moſt ſticking and pleaſing. And it ſeems that God Almighty ſuffer'd this Philoſophy 


to be admir'd, that Men might be convinc'd, from their own ſerious Reflections, that all 
ſublunary Helps were unable to make Men hap 
himſelf truly happy, than he was able to make himſelf a Man. The Light of Nature ſhews 


; and that Man was no more able to make 


ſufficiently the groſſneſs and Folly of external Pleaſures; but its Beams were not ſtrong e- 
nough to reach Heaven: And thus he only knew what to fly, but not what to follow. And 
therefore I ſhall repreſent in this Diſcourſe, ſome of t 

That Moral Philoſophy ir not able to make us happy, * 

Fist, That this divine Philoſophy was formed, and had its Principles eſtabliſh'd/ by the 


1 


Father of Spirits, who beſt underſtood how to direct the Hearts of Men in the Search of 
Happineſs; becauſe He had made the Hearts that were to be directed: And therefore the 


Scripture urges ee Shall not He who made the Eye to ſee, ſee, &c. That the firſt 
Founders of the ſeveral Sects of Moral 8 being themſelves ſubject to Error, could 
not mould any Thing that was free from it. 1 this general and original Imperfection, 


— 


S 


dull Repetiriohg of vrhat was emce pleaſant? - And therefore, a wiſe, Man is no more diſ- 


Gder'd, how patiently others 


pete; Huclund ir in not painful. They conſider d what Glory Cato gain'd by giving himſelf 


the Imthoxtalit y of Praiſe againſt the Sortneſs of Life: And knowing they were by Nature 


| FL £6 oy 8 20H þ 6 5 3. ien * 0 X . A 2 : LY , . 
HE Ancient Philoſophers were ſo. convincing in their Arguments, againſt 


in promiſing, That Reaſon was able to perform all that could be deſired; and 


atin and Greek, did alſo charm very ſenſibly ſuch as 


1 eſe many Things which may clear, 
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Weh „ fubje& to Poverty, and the Wiſeſt 


Dngeft-Gourſe of Happheſs. Gihbets, Galleys, 

cidents which have uhenpectedly ſurpriz d ſuch 
Ea 6rbf Sorrow | 

our Pleaſures are as 


ealth If We have Children; Death, Sickneſs, or Diſobedience, alarms us! If we want 
them, we conclude our Life uſeleſs: And at beſt we ſee but the fame Things over and over, 


* | 


| we ſee that each of theſe Philoſophers forin'd bis Idea's fuilable: to his own Wemperamen. 
which — e his Principles could not pleaſe all, nor could that be any un 
3 


pineſs in the Accutnulation of all the Advantages of Soul, Body and Fortune. S0 that the 


making it too large 7 and all of them conſider d themſelves, amd not Mankind, in their my 
| fakert Priteiples In e o ont e 


_ - Sx 60xDpLy, That ſo much e 


flide but run into Error: Or if they had impartially obferv'd;/ how the ſtrongeſt Spirits do 


are no more able to help their Maſter, than 4 ſick Man is able to cure himſelf; or 


up to our Aſſiſtance. Whereas the Chriſtian Religion aſſures us of Help in all our Misfor- 
tunes, from that Great God who is daily-ſerv'd by Legions of more ſublime Creatures than 


then poſſeſſes the Chriſtian Religion above Philoſophy ; ſeeing the one teaches us but to rely 
Reaſon fail us, Faith promiſes divine Aſſiſtance, wherein we ſhall ſee both the Power and 


. of Moral Philoſophy doth 
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rhich was adapted to ſo very fewer Thus Zen being naturally melanchoj, 

and moroſe; placed Happineſs in Retirement, Severity and y: Epicurus wy — 
eaſant man, ſeated his in Pleaſures: And Ariffonle, being a Courtier, who did daih 
re Action amd the external Advantages of Fortune highly valu d, did place Man's chief 


irſt TWo made H by as much too narrow; as the Third made it unattainable by 
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| rated Philoſophy did found all its * > 1650rhe pn | 
Soul of Man; ignorant of any higher Aſſiſtance, e ing all their Conſolations from the 
Vigour, Firmneſs, and the Illumination of their own Thoughts. But if they had conſiderd 
the natural Propenſity that is in Man to all manner of Wickedneſs, and how he does not 


yield daily to the weakeſt Temptations; and how the beſt of Men are unable to practiſe ot 
purſue even what their own Reaſon teaches them; how they were forc'd: to acknowledge, 
that video meliora 5 deter iora ſequor; they could not have ſolidly concluded, that 

Thoughts were ble to make them happy; eſpeclalliy/ ſeeing when 


their own Reaſon or 1 | 
are in Extremity, their Thoughts are diforder'd as well as ſthemſelves, and ſo 


melancholy Man to chear up his own Spirits. And moſt of our Paſſions being the Fro: 
duct of Fleſh and Blood, prove as deaf to, and unmanageable by Reaſon; as the'Vitious 
are by the Vertuous, or Fools by wiſe Men. And tho Philoſophy were Able, by itz 
Reaſonings, to regulate the greater and more remarkable Actions of our Life; yet the 
firſt Ebulitions and Sallies of our, Paſſions, thoſe mozus trove. Fe, are ſo ſudden and fly i 
out ſo unexpectedly, that they deſtroy ofttrmes our Quiet, before the other is able to come 


our Reaſon is, and who are ſo exalted by the Privilege of their Creation above us, or what 

we enjoy, that Abraham, though a Patriarch, was put to his Knees upon their firſt Approach; 

and yet theſe are promiſed to us as miniſtring Spirits, having their native Power to 3 us 

heig — their Zeal to ſerve ſuch as their Maſter delights in. What infinite Advantages 
e 


upon our ſilly ſelves, but the other to look up to the Rock-that is higher than we. If our 


Kindneſs of the Beſtower, and which ſhall bring us the Comfort of a Reſcue joined to the 
Nate e Wende. 0 omnnt een, 


Tross 1 recommended Recollection and the retiring into our own Breaſts, as | 
the nobleſt of all Employments: Whereas few Breaſts are ſo pure; and all are ſo weak, 
that there is little Pleaſure to be had in the pleaſanteſt Review we can take of our own 

houghts and Actions; which being but a Dunghill of Corruption, do ſtink the more by 
how much we rake them up. But the Chriſtian Religion recommends tous to ſeparate from 


the World, and to paw in our Thoughts from all exterior Objects, that we may fix and 
centre them on God, 


in whom are to be found new and raviſhing Pleaſures, ſo far from be- 
ing exhauſtible, that they become the greater by how much they are the more nearly and 
the more frequently conſider d. Here we may behold the Beauty of Holineſe, in its incom- 
parable Luſtre ; Majeſty, without Rigour; Greatneſs, without Pride; Empire, without Ty- 


ranny. Here we may hang like innocent Babes upon the Breaſts of his Conſolations, nei- 


ther caring nor conſidering what may befall us; ſecure in a Protection which can never be 


overcome, and a Friendſhip that can never fail. 


Tan Third Conſideration I ſhall bring is, That as Man, blinded by his original Guilt, 
could not himſelf diſcern which was the true Way to Happineſs, eſpecially being diſtracted 
by thoſe many Hundreds of Opinions propos'd by Philoſophers upon that Subject; which, 
as they were ſo many infallible Proofs of the natural Blindneſs of Mankind, and the Vanity 


of that Philoſ rig ſo they ſhew that Man had need of ſome external Power, higher and 
ell, 


eater than himſelf, to open his Eyes, and to direct his Steps. And this the Chriſtians find 


in the Books of the Old and New "Teſtament, wherein God Almighty. Himſelf has diRated 
Precepts, that are à Light to our Eyes, and a Lantern to our Steps, and which no Man can 
read without a ſecret Joy, as well as Conviction; it having not only upon it ſome Impreſſi- 
ons of that Majeſty, with which it was written; but having in it likewiſe thoſe ſweet and 
gentle Conſolations, that ney make every Croſs eaſy, and every Burden light. What Book 
All intercedes for 

a us? 
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ure us, That the Son of God once died and 
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A Seventh Conſideration is, That the Chriſtian Religion allows all the Means that Moral 
Philoſophy does, for curbing Vice and exalting Vertue ; and adds to theſe others, which are 
much more efficacious and much fitter for thoſe noble Deſigns. Thus theſe Heathers per- 
ſuaded us, to ſtorm Fame and ambitions Thoughts, becauſe they enſlaved us to the Humour of 0- 
 thers, and expoſed us to Hazards, andwyaſted that Time e o precious, and whichmigbt 
have been much better ſpent upon our inward Reflections. But Devotion, beſide all theſe, adds, 
That we are commanded to have no high' Thoughts of our ſelves, and to glory in nothing 
but Almighty God, who abſolutely diſpoſes of our Fate; That no Man ſouls be vain of = 
theſe outward Things which are given him; and, That theſe Things alienate our Minds from MY 
nit, ſeriouſly minding thoſe more ſublime and excellent Duties that lead to Eternal Life: And, 
ted That our Saviour, who might have infinitely out-ſhined all the Emperors on Earth, did yet ſhun 
ch, all theſe gaudy Preferments. Thoſe Philoſophers perſuaded us, not to be avaricions, becauſe 
uty fittle could ſatisfy Nature; and yet they could not ſecure us even of that Little. But the 3 
mn Chriſtian Religion obliges us to believe, and ſecures us that there is an Omnipotent God en- 9 
f gag d, both by Honour, ſince he has promis d, and by Intereſt, fince we are his Family and 1 
hildren, to provide for us; and that ſince He provides for the Ravens, Lions and Sparrows, = 
that He will not ſuffer us to want, who bear His own Image, Nor can it be imagin'd that we, whoſe = TL 
Intereſt over-rules our natural Inclination, can yet be ſo juſt and tender, as to provide for 
own Families, and that yet He will not provide for us, if we endeavour to be a Part of the 
Family of the Faithful. They could only perſuade Men, 20 forgive Injuries, becauſe it was ET 
4 Thing noble and generous, and gain d Repute — wiſe Men. But Chriſtianity teaches. 
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or Seneca could do was, to die in Trap 19 — And they were troubl'd with too man y Doubt- 


ings in their Death, to have an "ranquillity in it. Whereas many Thouſands of the 
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ference, I muſt remark, That theſe Philoſophers-could hardly, in the beſt of Times, bridle 


ſome few. Wray Vices in ſome. one or other of the beſt of their Diſciples, after much Con- 
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ed 185 as if the Exceſs of their Sins had been reſerv d to be ſome ſmall Proof of His In- 


finite Power and Goodnch diſcover'd to Man in the Chriſtian, Reli gion. +The beſt of their 


Actions alſo ſnew the Imperfection of their Principles: And thus, Cato's killing himſelf; iſo 


much magnify d by Seng and all the Philoſophers, was but a delicate and skilful Diſguiſing 


of his Pride and Fear, being afraid to be led as a Trophy in Cæſar's Triumphs. And Lu- 
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Tnoben I have thus toiicht upon ſome of the moſt remarkable Advantages of Religion 
above the Moral Philoſophy of the {Ancients ; yet 1 may in general conclude, That it was 
_ impoſſible for theſe Philoſophers to have founded a ſolid Happineſs upon any Thing in Man; 
ſince they underſtood not his Nature and his original Infirmity, - which render'd him fo frail 
and liable to all Errors, that it was impoſſible for him to will what was good, much leſs to 
perform what he will'd, or his true Excellency and Glory; being ignorant of his being capable 
to become the Son of God and Heir of eternal Glory. And therefore they were forc'd to re- 
cur to vain and fooliſh Extravagancies, for ſupplying thoſe Defects, in aſſerting, That Man 
was to be admir d for hisVertue above the immortal Gods, who not being capable of Error, wert 


not to be prais'd for Innotence, to an equal Degree with Man, who could by Reaſon ſecure him- 
felf againſt all thoſe Frailties, to which the Gods had expos'd him by Nature. And tho' they 
had underſtood his Nature; yet they could not know 00 that, how to make him happy ; 
ſmce true Happineſs conſiſts in being raiſed above all Frailties, illuminated from all Errors; 
and this requir d not the rectifying, but the renewing of his Nature: And this Nature could 
no more perform, than a blind Man could reſtore himſelf to his Sight, or a ſick Man to his 
Health. And therefore the Chriſtian Religion having firſt diſcover'd to us, the true Occaſion 
and Source of his Infirmity, it points out to us ſufficient and proportional Nemedies, to enable 
us not to wreſtle only againſt our Nature, as they did, but to get our Nature renewed and 
rais d far above all that we can now wiſh. And yet I think that theſe Philoſophers'were ſent 
before our Saviour upon deſign, to draw Men from overvaluing outward Enjoyments. And 
it is very remarkable from Chronology, that Philoſophy was moſt admired, and Fhiloſophers 
moſt numerous, in the Ages which immediately 8 our Saviour Birth. And we _ | 
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12 ur Fir is, "That when God! created the World and peopled FEY Mankind, He 1 
deſign'd that they: ſhould adore Him their Maker; and th this ſhould. be their Nature, be- 
that was to be their Buſineſs: For every wiſe Artiſt, uits the Nature of what he makes to 
Re which it is deſigned. And therefore it is ſuitable to Reaſon, for us to believe, 
That ſince we were made to ſerve God, His Service d a our e which n 
- the Apaftle call the dervice of Gad, aur raaſnable Ser vice. 


Tur is moſt reaſonable tor: us to do, hob is the Product 1 iſue of PA” 1 
Reflections. But ſo it is, that ſuch as think moſt, do of all others Vue Devotion the 
beſt Employment: And we and others, ordinarily, are only then diverted from it, when we 
become ſo fantaſtick, as to think upon nothing that is ſolid; or when our Breaſts are crowd- 
ed ſo with other Thoughts, that we want Lime to think upon this. And thus God Al- 

mighty T own Souls and. That His People, conſider not; for if they could retire inwardly 
into their own Souls, and conſider its Nature and Convenieneies, they could not but he- 
come convinced of e Excellencies of Devotion, and. that, it wers Man 's real Ingereſt,,, 1 


| Aus etben Objects ng leſs + hen our be ee "ane; vaſt 809 8 cannot Gill them: But 
God having infus d many H them into their Ballet in aue Haur, is much greater 

than they He whoſe. Glor 1 9 ay Of Heavens cannot. hold, is too immenſe; not to 
fill our arrew Spirits; and He who eag confound them: with with Horror, and can difiract them 

with Fears; is fure able to make them ha ppy hen He thinks fit. And it is a Wonder that 
we conſidernot, that He who has, Joes, and. ſhall. ſatisfy! for ever Thouſands of Angels, 
which are neither ſtraitned. in Bodie nor clouded with Ignorance as we are, is not able to 
ſatisfy ou natrou Spitits. Ele is the only Obzect which! our active and nimble Soul can 
never exhauſt, and with Which we may be {goner raviſn d than cloyed. 1 in gur Love to other 
Objects. We mut draw in and contract ous! Souk; to fit and ad juſt them to thoſe. Objects 
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V WNberen many Thouſands have retir d into Deſarts and Cloyſfers; many haue ab- 


Weed therafelves from publick Employments; many having ſuffer'd thein „tod be 
pulled aſſunder, to.be-roafted, throwm to Mild Beaſts, and ſuhjected to unexpreſlible,: as Well 


as:unſitfferable Torments, for the Love of Almighty God and have in thoſe expreſſed. a 
Satisfaction: and Joy, wiich! was able not only to ſolace themſelxes, hut to aſtoniſſi. and ft- 
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accompliſh wonderfully that which low d Him; ſo ſurè He will accompliſh what He deſigns to 


to love: For ſinte even Men ate ſo grateful to what loves them, and do careful to be thought 


to love nothing which is unworthy of their Love; we muſt, in Reaſon, conclude the ſame 


more forcible in Him, vhoſe Kindneſs: and Power: exceeds ours, much farther than the. Hea- 


ven, wherein He reigns, is ratſed above the Earth wherein we crawl. If theſe Fruits: ripen 
beſt which are ofteſt under the Rays of the Sun, and if ( Converſation does e ee us 
into a Reſemblance with theſe with whom we converſe ; then certainh Devotion, by learn- 


ing us to converſe = God and to love Him; muſt! refine Men into à wonderful Pitch of 
Perfection above the Rabble. Tbos Devotion is calid, the Iumination of our Souls, (Light 
to our Feet, and a Lantern to om. Stent. And how ran Almighty. God dwell in our Hearts, 


and how can they become the Temples of the Holy/Ghoſt, and not be much more: glorious 
Creatures than the Souls of the Wicked are, which are clouded with Darkneſs, and over- 
ſhadow'd with a Vail of natural Miſt} Do we not ſee, that all Arts and Sciences have grown 


R Religion, ſince our Saviour's Birth; and that thoſe Parts of the; World which adore 
are infinitely more ſubtile and judicious than.theſe which art poſſeſs d byInfidels? e 


Man could ever, by the Light of aries,” or by all the outward Advantages'imaginable, p 
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rudeſt and moſt impious Men ! Many Inſtances whereof I have Gbſerved in -my' private Ex- 


2 
3 
, s, 


the "A 


lioſe glorious Things to ſhrinkrinto their; | 


ktheſe 


l of / all dqut ward Plæaſurks, toi think“ 
| conn ly upon any one /Creature?:;:Qr:whor was-ever-canfnt-td die and be tormented for 


Happitſs| whüch Conſtahtly attendts the Ser- 


certairily; confiſtincharwhichccan-moſiaccompliſh kisSoul 7 
the Soul being the hobleſt. and; maſt excellent Part of Man: i'And'ſure nothing can ſo much 


ck Story, 9 nn... Hh 
| 5 Ita. 


3 
1 
a 
$2 
5 
= 
/ 


ka 


2a and had gather d together an Arn fufficient ſor a more difficult Enuterpriſe, invies 
both by Hopes of vaſt Treafdre-and auer Fame ; yet he was diverted byithelntercefli« 


* N * 
1 „ x : apes ö 2 
P 44-5 OTE. "NY Wo * * ro 2 4-4 
R * e * I Wye, 2, YOUR 
bf 4 N n 9 * * 's % 7's — 
5 1 SF ” egg 5 N > wm 2 e 
1 V * 8 WI * 
3 * 7 IM 5 a 0 ( * WO 8 f ; 
„ 4 e n a f — n e F %”; 3) + Pp). Rk 3 
55 J * 7 * * F % Z 4 * . LF 4% "i 3 yo i 9 3 F « k } +75 7M "ARE Rs l 7 8 N 3 
a * W N g * 1 4 * ,F 25 < ** 5 . ” ae % Faun bt "os 
_ f 4 \ A 7 * 9 1 * 4 % BY p 1 : ” 8 5 wat * oh * xd: FUMES Ie SE we . 
* 1 1 F a % 5 8 i * 2 FA 52 N We 4 . . — Y * * 7 As. K Y 
. ö * 1 4 7 4 * a : N 2 - 4 . 835 — 9 * 5 2 \ g £ » 
C py 7 \ - 5 , b * N 3 4 
3» W 2 . : > 5 MN. J : , - : 1 bd, ; £ 2: a 
7 , 1 4 - . A - A - * 
MN # ; D : , i 1 e a . 7 . .# 0 
2 \ Tk : vs * 4 * ; \ 5 4 ; * : , 1 g , 
eb 1 g 7 b t a I FN : 
* 5 hk * » „ * b - . * * 
1 RE , . KW ed x * meines, F 2 v1 Bri ah. th, ob 4 | 8 0 „ 85 N : . I . | 
> * F . * 4 eee « Fo SSR rt 20 Tg; Tl TY Os PAST» 8 N e ; R | | 
| 3 W 15 : a 8 3 „% ot gre ae" pn eee |; r I wu TE #, ' 
IE * * ; 5 9 F * . : £ * **» ** Wy N r . * «Mi . en. r f 2 
Me" 4 FA 2 ** 4 3 „ eta BY OR 
f BF, * 9 „ * - —̃—— ED EET A — : 8 
Hh 2 9 * * hrs , Re! 8 vet | , . | 8 1% a 0 q "I 1%, 0 — N ; uns, 5 0 8 . 
3 | Y 4 1 * , * = 2 4 * * x # \ 
\ 1 * y : L 5 5 
g . o* £ A * 25 4 : Pry 4 | 4 N * 4 
; . * 8 , _ * 1 . * | — p \ N os 
roger © 9 9 9 * Mme” * " * 4 a : : v5 , \ k * 8 * 
1 x 5 * 5 , þ ” 7 * 0 : \ x * 4 4 
_ 5 7H „ g 9 * WW ö 6 N . . ; $ 
ON N LW. N 0 : 1 * . 7 4 * « F F. 
> 5 . p 4 m_ * \ * * F « 4 +] 
; y : 
l . : k % \ 0. 3 
4. 4 done 12 ASS — 0 * e .- * 4 , 1 \ * ? 4 
i: 5 8 , y * 7 P # 4 ” : Jan 1 g 
* 4 s * x l » * „ * . a4 f 9 4 4 * 7 2 15 e 42 4 . 1 L 8 ap 1 e 5 977 
_ . ; , 2 * 8 5 e n 1 
q 2 * 10 — — , 8 , d 2 —ͤ— * 2 * ! 
_ * ; N p x * 1 ” mn... 0 q 
1 3 - 
5 N * 
8 
2&4 
Z 2 1 
XP 
5 * ; 
"23.4 
** 


2 
13 


FROM this 


ue the Spirit of God, Which cannot lie, has prod 
mis d them; and if attainable make Religion, by which they may be attained, fit and worthy: 
ofAheinobleſt Sousse n oo tiorggO woot ITO N n ohne 1118 
i er n men, but ebnet 1175 Worry REAC BIO a i fs 7 004 Bas * SOREN 
Wu I conſider how frail a Creature Man is, who is born 4 Prey to every Thing that 
| leaſes. to invade him; and how he lives in a World ſo corrupt, that he cannot be ſecure 
Z om being poiſon'd — 2 — as entertain him, from being robb' d by ſuch as travel with him: 
: — deſamed at Pleaſure by ſuch as envy him, and condemned upon the falſe Depo- 
ſitions of fuch as bear him at Malice; whom every Tyrant may kill, and every Cheater may 
deceive; I admire that he puts not himſelf under the Protection of Almighty God, and fe. 
cures not himſelf by Devotion, ſeeing nothing elſe can; and that this can do it fully; for 
God only can foreſee every Thing w ce f enſue; and can order every Thing which He 
foreſees at His Pleaſure. ' And as the Wicked muſt always be afraid, like him whio travels in 
an Enemy's Country (for God is an Enemy to the Wicked; and the World is His, and at 
His Diſpoſal) who ſojourns in a Wilderneſs infeſted by Robbers and wild Beaſts; or like one 
walking in a dark Room which he knows not, without any known Friend or Aſſiſtance: 80 
he who is really pious, is moſt happy and ſecure ; becauſe he is ſure; that a// Things ſhall 
work together fur the Good of thoſe: who fear Him, and that He will keep His own, as the Apple 
of His: own Eye; nor can 4 flair of their Heud fall, without the Determination of their Hea- 
ven y Father: He it is who can bridle the Tongue of our Adverfaries, and ſeal their Mouths; 
as He did thoſe of the Lions; tis by His Commiſſion that the Peftilence rages: Nor dare 
the deſtroying Angel kill, where ans | 2 7 15758 To ſuch as fear Him, Fate is not blind; 
nor can they be the Prey of Chance; and if Things ſucceed not according to their Wiſhes, 
tis becauſe their Wiſhes were not fit enough for their Intereſt. And therefore the pious Man, 
and he only, can ſay with David, not as a King, but as a Lover of God, P/al. 4. ver. 8. 
TI will lay me down in Peace and ſleep; for Thon only makeſt me dwell in Safety. 1 
Security! far exceeding what Ireaſures or Guards can promiſe. O glorious Condition! 
to which if any) Thing were neceſſary, it would be immediately added. And therefore, af- 
ter I am amaz d with the Conſideration of all the capricious Revohitions of human Affairs, 
which toſs and tumble in a perpetual Uncertainty, wherein the Fates and Merits of Good and 
Bad are wonderfully confounded, I fit down and admire ſecurely that Great God, who does 
range all our Errors into an exact Symmetry, and our Diſcords into an exact Harmony. 


Al the other Objects of our Pleaſures = afford us Satisfaction for the preſent, but they 
cannot ſecure us of their own Permanence: But God being the fame to day, Zeſterday and 
for ever, there can be no Hazard of Loſs, where there is no Poſſibility of Change. In Him, 
ſays the Pſalmiſt, is Fulneſs of Foy, and at His Right-hand are Pleaſures for evermore. We 
need not fear that Miſinformation may breed Miſtakes in Him, whoſe Knowledge is infinite; 

nor that Intereſt will tranſport his Affection from us to others, whoſe Affection is as free as 

it is great; in which we need fear no Rivals, becauſe it cannot be exhauſted; nor Enemies, 
becauſe it is Almighty, hke Himſelf. All outward Enjoyments ſatisfy only ſuch as are of 
ſound Body or Jud ment; but if either of thoſe be diſtemper'd,' we immediately call all theſe 
but miſerable Comforters. - But Devotion is then the Le Conſolation, when we need 
moſt to be conſoled; it quits us not on our Death- beds, nor in our Afflictions, as thoſe o- 


85 
ther falſe Friends do; but it then aſſiſts us, when theſe deſert us. And this remembers me 
of a Courtier, who when his Prince (whoſe great Minion he was) ſent to comfort him on his 

Dieath- bed, and to ask, What he would have Him do for his Satisfaction? anſwer'd with a 

Smile, That Princes could only mate ſuch happy as were ſo formerly; for moſt were happy who 
were in Health; but that Souls were above their Furiſdiction. All the Kingdoms of Per/ia 
and Media could not keep Belhazzar from trembling,” when he ſaw Meme tete! wrote on 
the Wall: But He who wrote that for his Horror, could ſoon have calm'd the Tempeſt He 
raiſed, and could have, by 1 one Glimpſe of His Favour, raviſh'd that unhappy Prince 
. with as great Joy in the next Thought; as He did Paul when, being carried up to the Third 
4 Heavens, he was ſo pleas'd, that he knew not whether he was in or out of the Bod. 
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III Sin cf ii , ð ͤ GIS , ̃Ü̃ f , è ² ũʃ-AUpf 9w ontihrocg 4 
Hr who calm d the Sea, can calm our Paſſions, and caſt out theſe Devils out of our Souls 
and tame them, as he did Daniels Lions. There will be no Room in his Breaſt for Paſſion, 
vhoſe Sonl is fil d with Devotion; nor are they compatible with that ſovereign Good. How 


can 


> 


. 
. 


= 
; 2 4 23 Me 8 
=D, 
1 


% 


9 


2 7 ” c 5 —4 x 
1 r * 7 5 5 Y - , / Q Þ : 
a As * + , ; c 05 % 6h 
* J * * k | as * . 2 . N N * wy Ve 4+ . 2 q %. * > 1 = N * 
4 3 &*& n — einen nn nn - — ä . 
5 ht — 2 5 X # : 1 
! mm : w. hy 46 4 25 8 A 4 N * * . oe ; rern *% *** W thn a al * 5 _ 2 P 
* ; * 4 ] \ * fe * g » PA 2 ; 5 * v 
0 ” B 2 \ oP R * 1 , 1 \ i * . oe) 9 * awd ann 4 
+ 1 Po 5 , y * E , * 8 me” L p Y 4 7 1 Fa 1 ; 
1 n A 4 . 1 | 21 0 
p i Fr \ L RP: ] * ? | \ PR of af N et 
y FX. . ; * * | p $ U Ry A A | 4 
* * \ 5 „ L 0 m_ «Ss 4 6 1 k > 
— J 1 o * k W v6 5 ; N : : v 
. £ K x c A u * * 3 g 0 2 \ 
: N 2 4 an.. a — — _ 1 * N py ye — — — — — 


4.44 a 


* 
e 


W. 8? 1 
CON 


en he fear Danger, who is under the Almighty'sProteftioh?1 Mpat need is there for Envy in 
Him, who undervalues all Things that are the Gs of Our En | bere; and who is only 1 
bappy in hat wherein Efe rather wiſhes; than fears Rivals from? Wich one of the Miſtreſſes 
of the laſb King of $pain,; when. dhe fled from bim ate a lente, ld very premilyrrepreſene | 
to him, Tha 4ll earthly: Powers were tut empty: pg rag the be was by Live forc'd to. 
value her above bir Sarah, am which Paſſion af pu; a ain could not defend bim 5 
| er could he nat indate her to Ve him. Sinag then it is only our Sou, which is the trug Judge 
5 of Happineſs; and that our Souls and Thaughts are ſeated beyond the Reach of outward 
Things, but yet are Subjects to their Creditor, who does, in one Moment, over-rule all the 
various Thoughts which ſwim in the Brains of all this great Multitude who now dive; let us 
conclude, That He only can make us befb who can quiet our Paſſions, or raiſe Paſſions in 
us which make Happineſs, but do not diſturb it: No other: Object can keep alive gur Affe - 
Aion to it. If our Affection begin to decay, or we our ſelves to be dull and melancholy; 
then in vain do they ſolicite us: But God, who is the Father of Spirits, and who Breath 
they are, can Kindle and raiſe our Devotions; He can command thoſe Spirits Which He bath. 
made: And as He ſcatter d the Light over the dark World at the Beginning; ſo He can 
| | - ſhed abroad the Light of His Gauntenance in our Hearts, and make us glad bf His Salvation. 
No Guards can withhold tho Succours;; no Force can intercept thein; nor ean they be 
robbed and taken from us, when they are entre. 7? 
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T Ir the Men of all Nations were gather'd together into one Place, to deliberate what they 
. ſhould ſet down, as fit and convenient Rules for their own Government, and whereby to 
; ſecure their Societies from all Oppreſſion and Invaſion in their Property and juſt Pleaſures; 
and if God ſhould: allow them to chooſe what, after a ſerious Conſideration, they ſhould; 
judge moſt convenient for their Perſons and Intereſts ; they would doubtleſs agree in thoſe 
few moral Laws which God has preſcribed. Nor has He preſcrib'd any Thing to Man, which 
is not both agreeable to his Nature and fit for his Intereſt, thougk it is probable that ſone 
5 particular Perſons, who conſult not either the Good of Mankind in general, or the Advan- 
9 tage even of their own Perſon and Intereſt, do think themſelves toa much confin'd-thereby., 
4 This will eaſily appear in the Laws of the ſecond Table, whereby we are commanded #07-#0. 
0 ſteal, kill, commit Adultery, Sc. For there is no Man but would complain of theſe as Injuries. 
] He who would debauch his Neighbour's Wife, would be glad that others ſhould be,-puniſh'd 
5 for tempting his: And he who, to gratify his 'Tyranny or Revenge; would kill his Neighbour 
4 is glad the Law has fenced about his own Life with all imaginable: Severity. And tho' this 
i is not ſo obvious, yet it is as true in the Laws of the firſt Table: For I am ſure that if all Na- 
tions were perſuaded, that there were an infinite Eſſence, who could defend them againſt all 
; the malicious and hid Deſigns of their Enemies, which they could neither foreſee nor divert; 
. who could Know and puniſh even the malicious Thoughts of ſuch: as plot our Ruins, Who de- 
„ to maintain the Oppreſs' d, provide for the Hungry, and protect the Innocent, and 
after a few Vears, would beſtow an Eternity of Pleaſure; ſure all Men would, without a 
f Law, adore Him, and think themſelves obliged thereto by Prudence, as well as Law. And 
„ when they conſider'd, that an Oath is the great Security whereby all our Rights are decided, 
when other Proofs fail, they would doubtleſs reverence Swearing as an advantagious Inſti- 
* tution. And as to the obſerving a Sabbath and reſting: upon it; that is fit for Our Nature, 
a which is frail, and needs ſome Relaxation: And ſince the Avarice of Man would not allow 
tit co himſelf, God was ſo kind as to oblige us, by His Law, to be merciful to our ſelyes. 
%%%%%%%%%%00%0h%õ y DT.... p yieq vmnw9 
, _ Tro' Faſting may ſeem to be a Torment to ſomes! yet it is fit for our Bodies, and we 
WM our ſelves or our Phyſicians preſcribe it; and if we conſider God's: Deſign in impoſing thoſe 
f Laws upon us, we will find that He deſigned our Advantage in all theſe. For what is His 
infinite Majeſty concerned in having us, poor crawling Worms, to adore Him? He was infi- 
& nitely happy before we, or our World, had a Being, and needs not now our little Services 
8 which cannot reach or advantage Him; hut having created Man to be the Witneſs of His 
| | 1 Object of; His Goodneſs ; and knowing that Man would be prone to undo him 
4 ſelf, He thought fit to propoſe Laws to him, whereby he might be oblig'd not to wrong 
7 himſelf, nor others who were to live in a Society with! in 0 ns 690 4h n , 
N n eee £911 ene ieren rage e nin teri; 
Wnäar can we propoſe to obr ſelves, even in this Life, by the Rules of common Prudence 
but even, according to that Rule, we ought to expect more certainly and fully from Devotion? 
4 Thoſe who deſign to live at Court, propoſe to themſelves a great Fortune, by ſeryinga great 
” | Monarch who is able to reward all the Slavery they ſuffer there; and to pleaſe him, they 4 
will oppoſe, their own Inclinations and Relations. But how infinitely does oπτ Great Lord 
1. ſurpaſs all thoſe Monarchs, whom He ſends to graſę, as He did Nebuchad nes ho was a 
King of Kings, and whom He can diſſolve into a Cluſtre of Worms, whilſt they yet live to 
„ bee their own Misfortune, as He did Herod, when theſe: Mondrehs] dare aſpire to compare 
=, with Him? And I admire, that when ks 3 ſee: their Prince knee} to a Heity every D 5 
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and reverence ſuch nt do ſerve Him ſincerely, that they do not reflect; that it 
were Wiſdom to ſeek His Favour to whom that Reſpect is paid, more than his who does pay 
it. Ohew little Things are Kings, when they fall under the Indignation of the'Almighty1 
Nor can I but admire, that Soldiers, who read how by one Angel the M Griamr Were beat in 
2 Night; and that the chiefeſt Captains have been affronted by unexpected Accidents, even 
in our'own Age; do not think that it is fit to ſecure His Favour who is the Lord of Hoſts, 
withaut Which in vain e, Mas. The avaritious Man "ſhould conſider, that zhe 
Lord give rund the Lord takes, and that we 7 riſe up early and ly down late, and eat the 
Bread of Sorrow, and yet be poor in ſpight of all Endeavours. How many Thouſand Ac. 
eidents:do pull away oùf Riches? And if He thought fit to bleſs ſuch as fear Him witli Riches 
it were buy for Him, who created the World by a Word, and who can command the Hearts 
of Kings, ar Rivers of 'Waters,'to heap Riches on them. If we believe that God is our Fa. 

ther, and that He is infinitely powerful, it is impoſſible we can think upon Want: He tells us 

that Helprovides' for the Sparrows, and He did feed His Prophets by Ravens in a- Wilder: 

. neſs, and made the Rocks guſh out in Water for His People. Such as toil for Fame do court 
a (capricious Pleaſure, which depends upon the various Humour of many Thoufand unjuſt 
Creatures; but Religion has oftentimes acquired it even for ſugh as never beſtowed: a Thought 

upon the Conqueſt. Let us conſider, how much the greateſff Monarchs, Captains, and Beau- 

ties, admire the holy Patriarchs, the bleſſed Apoſtles, and happy Martyrs: To them Monarchs 

dedicate their Children, by them we call our Towns and Ships, and their Feſtivals are ob- 

ſer vd with great Veneration: Nor is there any Man fo abſurd, as that he would not wiſh 

rather to be one of thoſe, than to wear the moſt glorious Crown upon Earth, if he be a 
Chriſtian, and that J preſuppoſe my Reader is. Theſe Misfortunes which ruin the Fame of 

others, heightens their's, and they become more glorious by their Sufferings, than thoſe who 

have the Power to make them ſuffer. Oh happy State! where every new Affliction brin 

freſh Glory. Such as are fond of Learning ſhould: conſider, how ſmall a Part of Nature do 

EE we know, and our Knowledge is but a Miſt, even where it reaches; but He who made all 
theſe Things, about which we debate, and who created that Soul by which we are to know, 
can 12 the myſteriouſneſs of the one, and illuminate the darken'd Coneeptions of 


Heaven, to be faithful; I admire why the World employs any but ſuch. What Aſſurance 
can they have of their Gratitude, who are ungrate to Almighty God, who has been kinder 
and more bountiful to them than any Benefactor can? And by what ties can they expect to 
bind ſuch as have broke all to God Almig 205 [Whereas there is no Reaſon to fear Jis Fi- 
delity and Gratitude; who knows, that by theſe Errors he forfeits not the Favour only of 
ſuch as advanc'd him; but the Favour of that infinite God, from whoſe enriching Hand he 


he thinks upon his Danger, and then no Man is ſo bold as to venture nd Da 
nation, or to dare meet a God whom die has diſobliged, and tov whom he has preferred a 
Whore, a Glaſs of Wine, or a little Plunder; or elſe he goes on without contidevin the 
Danger, and then his Forwardneſs is rather Raſhneſs than trye Courage: Nor can theſe for 
whom he is 3 be ſecure of his Courage, ſeeing they are not ſure but that Thoughts 
of Eternity may ſurprize him amidſt his Exploits. Whereas, how fairly may he venture, 
who knows that Death can only tranſmit him to a better Life, and ſend him into the Boſom 
of that kind God whom he has ſo faithfully ſerved. From all which I conclude, That Devo- 


preferred, it is becauſe Men are not perfuaded of the Sincerity of their Devotion: And yet 
o many have been advanced even upon a Shew of Religion? Büt after a, ſeribus Re 
ction upon our 'own Experience, we will find, that few, who are believ d to be impidus, do 
proſper in this Life; nor is that Wit, whereby they undervatue Piety, able to keep them from 
ſtarving; and when they fall, all are aſham'd to pity vr affiſt them. "Or 


* 


Ir after a Life full of ſuch empty Pleaſures as Sin can give, ſuch as undervalue Religion 
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Wu I conſider, that Religion ties Men, out of Love to God and in Expectation of 
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tion is the Way. to Preferment and Happineſs, even in this Life: And if pious Men be not 


S era. 


could allow themſelves what manner of Death they pleas d, ſomething might be pleaded by 
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them in r of; their ow] Way: But-ſince-it--is certain, that all muſt die; and that then 
all thoſe Pleaſures we have enjoyed unlaufully, can only give. us 4 ſad Praſpect from our 
Death-beds,: make us ſorry we have enjoy d them, and ſorry we ſhould leave them; I think 
Men do unwiſely to follow! that Courſe, of. which they muſt repent, and f uhich, as the 
Soripture ſays, ur muff be aſbamed. The repenting of them ſhews, that they have been againſt 
our intereſt, and the being aſhamed of them ſtiows, thut they have been againſt our Honour. 


And what wiſe and brave Man will do what is ſo? Il entreat you conſider one of thoſe bra- 
veſſt Hectors lying on his Death- bed; and if he be not-diftratted, you will find him pale and 


trembling, curſing his Comrades and Whores, and terrified at their Sight. Nay ſo conſeious are 


Mien, that this is even natural for all ho have liv'd-ſo, that thoſe falſe. Friends dare not or- | 


dinarily come to ſee him: Whereas ſuch as he deſpis d formerly, becauſe of their Piety, 


will venture to make Viſits then, without being invited, and ſeldom fail to be welcome. 
Then it is, that, if he look backward, he ſees: a 8 and à multitude of ghoſtly 
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Sins preſſing him at the Heels: If forward, an endleſs Eternity full of Terrors, Devils, Dark- = 


neſs; Fire and Brimſtone: If above him, an angry God, at whoſe Preſence, even When He 
is not angry, the Mountains tremble, who is a conſuming Hire to the Workers of Iniquity; and 
before whom the very Devils tremble: If under him, a Lake open d, from which Clouds of 
ſulphurious Smoke are made yet more terrible by Howlings: and Screeches of tortur'd Spi- 


rits: If within him, a Conſcience which ſeems to revenge all the former Neglect was put 


upon it, and all its former Repulſes: If without him, an Houſe full of weeping and amaz'd 
Friends. Sure to abide this, muſt require that we ſhould have a larger and more laſting Sal- 
lary than Sin can give: And I am confident, that any Man who were under it, would redeem 
himſelf from it, by a Reſignation. of all the Pleaſures on Earth. What Satisfaction do all 
our Joys yield us, when we are tortur d by Pangs of the Gravel or Gout? But alas! theſe 


Horror, where every Figure ſeems to groan out Terrors and Deſtruction. | 


Bur if we will divert ourſelves a little from theſe ſad Objects, let us view a pious Man; 
(to whom God has promis'd, 'That he will make his Bed in his Sickneſs) breathing out that 
Sout which is the Image of God, into the Boſom of Him whom it reſembles ; there that 
Conſcience, which he has oblig'd by his Obedience, does very faithfully, renew to him, at once, 
all the Joys he taſted ſeparately in the many Thouſand Acts of his former Devotion; the 
Bleſfings of ſuch as were kept alive from ſtarving; the Smiles of the relieved Orphans,” and 
the tender Acknowledgments of the oppreſſed Innocent by him protected: From this, as 


from Piſgab, he ſees the promis d Land, Heaven open d as to St. Stephen, Angels 3 


at the Welcome of a new Saint, and he feels a new Life ſhot through his dittreſs'd 


the firſt Breathings of Immortality, and the Soul learning, as it were, to ſwim in thoſe vaſt 


Oceans of Pleaſures: He looks back with Joy upon his former Life, as a Storm which he 
has eſcap't; he leaves his Body as Men do a Priſon, and his Friends as Men do their Atten- 
dants, when they mount a triumphal Chariot. Thus aſſiſted by him who made the Three 
Children ſing in the fiery Furnace, and the Martyrs raviſh'd when they lay roſted upon 


Coals: He is by Angels, one whereof could deſtroy ing Fa: does outſhine all their Glory, 
t 


carried up to endleſs and boundleſs Joys. Theſe being the Thoughts, and this being the 
Condition of Men, when they are dying, it ſeems that Religion is not only advantagious, 
but even a natural Exerciſe for the Soul: For ſure it underſtands beſt its own Pleaſures, and 


are but dead Pains, to thoſe which the Conſcience enlivens; thoſe hideous. Landskips of 


its Underſtanding is then moſt opened, when it is neareſt its Separation from that Body, which 


darkens all its Operations: It begins then to act more lively and nobly, becauſe ſome of its 


Chains ſeem to be chopt off; and therefore it is, that Men do oftentimes ſpeak more elo- 


quently, yea and prophecy upon Death- bed, which ſhows clearly that the Soul is then illu- 
minated and ripen d to an extraordinary Perfecti o. 


"AFTER Death follows an Eternity, which leads Two very different Ways; the One, to 
theſe Joys which the Eye hath not ſeen; and, what is yet more, which the Ear hath not 
heard ; and, which is as much as can be; which it hath not entred into the Heart of Man 
to conſider. And 'tis very probable, That, ſince God deſign'd to create Man to be a Wit- 
neſs of His Glory, and to taſte His Goodneſs, that He would bring him to Heaven, where 
theſe are in their Perfection. Whilſt we are here, we ſee but His Footſtool; but therè we 


ſhall ſee His Throne: Here we ſee Him but in a Glaſs, but there we ſhall ſee Him Face to 
Face. There muſt be ſure great Pleaſure where the Son of God is the Sun, and there muſt 
de infinite Joy where God Hlimſelf is fully diſcovered; that God whom none could ſee here 


4 ; zel could 
not lock even on His Face; to ſee Him whom Thouſand of Thouſands of theſe Angels 


and live; and whom when Moſes ſaw, though at a Diſtance, yet the Children of If 


worſhip, one of whom the greateſt Monarch durſt not behold for one Moment. Ol what 


Happineſs ſhall it be to be freed from all Poſſibility of Sickneſs and of Want; to underſtanid 
every Thing we could wiſh to know, and to poſſeſs every Thing we could withy to have 


not only our Deſires fully fatisfyd, but vaſtly enlarged, to the End they may hold the more 


Joys, 
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Joys, which it was not lawful to St. Paw/ to utter, becauſe they might enflame too much the 
Godly with a Deſire to leave their Poſts here; and upon ſeeing a Glimpſe whereof, even 
with mortal Eyes, the bleſſed Apoſtles were put in an to lay, Maſter, it 15 ow for us 
to be bere.. 7775 me you Gallants, you Epicures, you Atheiſts, which of you would not court 
a rich Man, from whom = were to expect an Eſtate? Who would not dote upon a Mi- 
ſtreſs, who" ſhould be able to maintain for ever the Flames ſhe kindles, and keep herſelf 
from fading and you from dying? Who would not endure every Thing upon 3 Aſſu - 
rance to be Heir of a Kingdom, where there could be no Rebellion nor Jealouſy, where 
Pleaſures were ſtill to be freſh, and Treaſures conſtantly full; where the firſt could not fade, 
nor the laſt be exhauſted? And yet either we muſt believe the Scripture to be a mere Fable; 
or elſe Religion will give us, in Heaven, far greater Things than all theſe: For the Heart of 
Man can conceive, What far exceeds all this. Is it not Diſtraction then, not to chooſe a 
Way of living which has ſuch pleaſant Objects, ſuch vaſt N in And if it were but a Delu- 
ſion; yet ſure that is the moſt innocent and pleaſant of all Deluſions, and far more raviſſing 
than all theſe little Follies which charm us; it exceeds far the Hopes of being a little puppit 
Favourite to a Prince, of whom there can be no Aſſurance, either againſt Diſgrace or Sick- 
neſs: To hope to enjoy a Miſtreſs, which theſe kind of Men lodth immediately; of hoping 
to attain to an Eſtate, which may be forfeited the next Day. But who dares retire one 
Hour, and ſeriouſly ſay, Theſe are but May-be's? (and whether they be true or not, I'm 
ſiure none of us dare not but believe them) And if we do believe them, can we have a plea- 
ſant Life whilſt thoſe great Intereſts are unſecure? We would call him a Fool, who would 
ſuffer a great Eſtate, which is in great Hazard, to be unſecured ; and yet to truſt our All 
to a May- be, to a ſick Hour, or a laſt Groan, is a real Diſtraction, even according to our own 
Principles. So that all theſe great Wits, who contemn Devotion, are at laſt reduc'd to con- 
feſs, That either they cannot command their own Spirits, and this is Weakneſs; or that they 
think fit to make ſure the Preſent. And ſince in all Things this is accounted Madneſs, 
— it may prejudge a greater Expectation, I know not why it ſhould be accounted Wit 


Ix is ſomewhat leſs noble, to preſs Devotion from the Fear of Hell; = ſince Pleaſure is 
the great Rival of God Almighty in our Hearts, and ſince it is natural for Men to fear Pain, 
1 would willingly know, who would not abandon greater Joys than any Sin can give, if he 
were but to ly for 20 Years for it under a Fever, or other Sickneſs, in a ſtinking Priſon 
deſpis d by all his Acquaintances. How does fear of Health reclaim debauch'd Men at 
ſome Times? How does fear of Death make us court ſuch as can inflict it when they pleaſe? 
But oh!] to ly, in Flames, to be choakt with Brimſtone, to be terrified by Devils to all Eter- 
— where one Thouſand Years do __ another Thouſand, and theſe tranſmit us to the 
infinite Thouſands which follow theſe : This is a Reaſon of being ſerious, which every Man 
muſt yield to, or; be diſtracted. And this remembers me of a Gentleman, who call'd for his 
Son when he was dying, and ask'd him, Son, love you me? Zes, ſaid the Child, above all 
Things. Hold then your Finger to the Candle for me, ſaid the Father: Which the Son refu- 
ſing, as a Thing impoſſible to be endur'd, the dying old Man ſaid, with a deep Groan, 0h 
Son, how ſhall I then endure to be burnt for ever, for having gain d you an Eſtate unjuſtly? 
Alas! that this Story is not ſeriouſly apply'd by all ſuch whom it concerns. What Perſon is ſo 
diſſolute, as not to bluſh and tremble to think, that all his ſecret Thoughts ſhould be reveal'd 
to all the World? A Lady's Whoredom, a Gentleman's Infidelity, a ee Cheat, and 
a Thouſand ſuch others; to hear all theſe aſſerted ſo, as that it ſhould be impoſſible either 
to deny or defencf them; and yet we can be no Chriſtians if we do not believe, that at the 
Laſt Day all our Secrets, which we are ſo aſhamed of here, ſhall be diſclos d before Men and 
Angels. O what a great Reſtraint ſhould even our Intereſt lay upon us here! 
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Tux greateſt Objections which our corrupt Nature forms againſt Devotion are, That it 
debars us from the free Exerciſe of our Pleaſures, and that it ties us to a moroſe and melan- 
choly Submiſſion, yea and a Love to Croſſes and Afflictions; in both which we muſt violent- 
ly wreſtle againſt our Nature, and force our Inclina tions. 


To the Firſt of which I anſwer, That Devotion does not debar us from Pleaſures, but 
refines them. What Advantage can it be to the Almighty, to vex or diſpleaſe us? And 
how can this ſuit with-the Notions He commands us to have of His innate Goodneſs and 
Love to us? Can we, in Reaſon, think that He who created this World, to be an Inſtance 
of His Goodneſs; who has furniſned it with Variety of Flowers, Fruits, Herbs, Trees, 
Fowls and Fiſhes, and who has enriched our Souls with ſuch yarious Faculties, able to afford 
us innumerable Scenes of inward Joys, and who has promis'd us ſuch infinite Pleaſures to all 
[Eternity ; ſhould yet deny us a Share of Pleaſure and Satisfaction here? His Deſign in crea- 
ting us was to ennamour us of Himſelf, and nothing can oblige us, which denies us fit and 
convenient Satisfactions. For clearing whereof, I ſhall only repreſent theſe Conſiderations. 
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Fiss r, If we enquire into the true Nature of Pleafures we will find, that only to be true 


Pleaſure, which is fitted to gratify our Reaſon, or correſponds with the genuin and true Exer- 


. 


ciſe of our Bodies; and Devotion debars us from neither of theſe: He who made us, knew 


our Frame, and what was fit for that Nature which He had beſtowed upon us: He under- 
ſtood the Frailty of our Bodies; and therefore commanded us not to over- lade them with 
Exceſs of an Ing ind, tho' the Things ſeem pleaſant: And what more has He done here, than 
we do ouſelves, when we conſider what we do? What wiſe Man eats Fruit till he ſurfeit, 
or drinks Wine till he be drunk; tho' both may, at the Time, exceedingly pleaſe his diſorder- 
ly Appetites? And who does not blame even ſuch as are too much addicted to L 
Miſtreſſes, tho'.theſe be in themſelves che choiceſt of natural Pleaſures ?: 
% ²˙ “ ee 


A Second Conſideration is, That we ee, of the greateſt Pleaſures, when they be- 
come too familiar. The Edge of our Satisfaction does blunt itſelf with too much Uſe; and 


our Senſes weary, like ourſelves,” under too much nen And therefore God Almigh- 


ty, who deſign'd that we ſhould not want Pleaſures, and that we ſhould not loath them, has 
wiſely, and kindly too; reſtrain d thoſe Appetites which He knew to be too violent, and h 
commanded our Pleaſures might be moderate, to the End they might alſo be laſting. And 
is not His Wiſdom counterfeited, even by ſuch as complain of it? Do not wiſe Men ſpeak 
little, that they may ſeem to ſpeak wiſely? Do not great Men appear rarely in publick, that 
they may be the more admired? And Mir ſtreſſes appear coy, that they may be long'd for? 


Phyſicians adminiſtrate Medicins ſeldom, that they may prove the more effectual; and Men 
| uni even thoſe Diſhes they love, that they may not loath them: Nor could that Manna, 


which 


was a Bread ſent from: Heaven itſelf, pleaſe long, becauſe it was frequently beſtowed: 
A Third Conſideration is, That the Objects of our ſenſual Joys, — oral and momen- 


| tary, God has been kind to us, in reſtraining us from doting too much upon them. - He is 


accounted, even by Men, unwiſe and unhappy, who enamours himſelf of her who is pre- 


ſently to be executed, or will be certainly forced away: And who will not prefer a conſtant, 
tho leſſer, ' to a greater but ſhorter Pleaſure? ; Much more then ſhould Devotion be prefer- 


red to all the Pleaſures of Sin, which laſt but for a Moment. It was. this which perſuaded 
the wiſeſt and beſt Philoſophers, to place Vertue in a middle-and moderate Uſe of Pleaſures, 
and to curb as much the Exceſs. of Joys and other Paſlſions, as Devotion does: And if we 


thought them wiſe, nay. and obey d them too in this, tho they had little to recompenſe the 


Want of what they took from us; how much more ought we to admire and value Religion, 


which proceeds upon more infallible Principles, and rœwards us with much more ſatisfying 
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(OE) that Time which may raiſe us to a Throne, when well employed. He, as our Phy- 


ſician, will not ſuffer us to ruin che Health of our Souls, by drinking up Poiſon; thot it ſeem 
ſweet: And as our Tutor, He will not ſuffer us to go abroad to Places and Societies which 


are infectious. Can a Maſter be called a Tyrant, becauſe; he will not ſuffer his Servant, 
whom he ſend Fyupon an important Buſineſs, to trifle away his Time with debauch'd and pro- 
fligate Perſons? 


his Debts? And yet we, unjuſt and ary pe- ee 8, Will repine at Almighty God, 


cauſe He, having ſent us to this World to work out the Work of our Salvation with Fear 


and Trembling, and to ſerve not only Him, hut His Children and Favourites here, will re- 
ſtrain us from gauding and toying after unprofitable Divertiſements, which have nothing to 
recommend them to us, hut becauſe they are choſen for Joys, and believ d to be ſuch by our 
corrupt and extravagant Fancies. Lk eee 8 63: 
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.Dzvor1oN: bkewiſe: may ſeem unpleaſant at firſt, not becauſe it is ſo. in itſelf, but be» 
_ cauſe it is unknown to us. Is Femperance unpleaſant in itſelf, becauſe a Drunkard does at 

firſt think ſo? Let not this diſcourage us; but let us rather conclude; That there is mr 
Pleaſure to be expected at laſt from Devotion, becauſe it does at firſt require ſuch hard Obe- 


dience from us; the nobleſt Thir are bought with the greateſt Price. And upon the o- 
ther Hand we dee, That Foals and Children do always cry when they are pulhd from their 


old Acquaintances, tho they have the Plague; and tho; themſelves are only called away, to 
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AKnoxosr thoſe Mortifications which Religion commands, and which ſeem ſo ſeyere that 
they deſerve particular Anſwers, RY Firſt is, Fn: we: mould underwalue, diſeſteem, and 
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n God did only reſtrain us in the Uſe of ſuch Pleaſures $ : 
as might preclude us from more laſting Joys; as might alienate our Minds from, or leſſen our 
Inclinations for Devotion. He, as our wiſe and kind Father, will not ſuffer us to ſit down 
with Fools or. Children, and miſpend, upon wicked and 'roguiſh Extravagancies or Toys, 


5 Or a Judge be call d ſevere, becauſe he interdicts and impriſons a Bankrupt- 
Creditor, who is like to miſpend, or has miſpent that great Stock with Which he ſhould oY 
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to admire a Thing that is ſo ſilly: And as we would think a Perſon unworthy of our Friend- | 


live, is clear, becauſe it occaſions 'Ahimoſities and 'Quarrels, each Man beitg-thereby prin- 


- mon-wealth that we ſhould enjoy. n h 


what muſt an Particular Man be, in reſpect of Him who made thoſe Heavens with a Word 


ney to His Service, our own Favourites to His Children, and our own Paſſions to His Pre- 
cepts; how ſhould we ſtand confounded and aſham' d, ſince we would run out of the World, 
and hide ourſelves in a Deſart, if We had old the Intereſt of our Prince, betrayed our Ma- 
ſter, or crucified our Brother? And yet all theſe; and greater Injuries than thoſe, we do the 
Almighty, to whom we are tied by much ſtritter Relations And to encourage us to this 

Humllity, our glorious Maker hath humbled' Himſelf more than He deſires of us; for He 
hath deſcended ſo far from His infinite State of Glory, as to converſe with poor crawli 


ourſelves: And to forbid us Self-Love, was no harder than to forbid us Idolatry. Are our 


and obey none but theſe? But yet our infinite Lord and Maker hath commanded this, not 


ſelves are. | 


Devotion, and theſe great Deſigns which God has of making us infinitely and eternally hap- 


of Greatneſs, who thinks he does deſerve Nothing; nor will he be concerned in being un- 


WWIx muſt alſo conſider, that this undervalui 


and we ban do nothing that is mean, following 10 ſublime a Gopy ;/ 


And tho Abraham call'd himſelf a Norm, upon Sight of his Maker; yet God was-pleas'd 
to ſay, that He could do nothing againſt Sodom, without ſhewing it firſt to His Friend A. 
lrabam i and that infinite God was pleas d to delire Leave from Moſes, that He might pu- 
niſh the rebellious Iyaslites. Sure they, * they walk with God, as Enoch did, and re- 
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who perſecute ur. 
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As to the Firſt of theſe, we muſt conſider, that it was moſt reaſonable, that He who crea- 
ted us out of nothing, to ſerve and admire Himſelf, ſhould not allow us to adore and ſerve 


Maſters unjuſt, becauſe they will not allow us to think better of ourſelves than of them? Or, 
are our Princes ſevere, becauſe they will not ſuffer their Subjects to form Laws to themſelves, 


only becauſe it is fit for His „ but becauſe alſo it is fit for our Intereſt, and for the In 
tereſt of the Common- wealth. Tis fit for us, that we neither admire nor dote too much u 

on ourſelves, becauſe being really but ſilly Creatures, whom every Blaſt or Rogue can kill 
and who underſtand not the meaneſt Things which we ſee daily; as, why Graſs is green, or 
the Adamant draws the Iron; it were Want of Wit, it were Oſtentation and Vanity in us, 


ſhip or Eſteem, who admired or valued a Fool or an Idiot; ſo God might.deny us His Fa- 
your, if He found us ſo ridiculous, as to be fond of, or to value fo ſilly a Creature as our- 
Tuts Self-Love is likewiſe unfit for us, becauſe it oppoſes itſelf to all the Deſigns of our 
py: For Devotion requires, that we ſhould not 3 at the Diſpenſations of the Almighty 
and nothing can ſo much diſpoſe us to this, as to believe that we deſerve the worſt of Puniſh- 
ments: It commands us to bear Reproaches and Revilings; and nothing can contribute ſo 
much to this, as Self-Diſeſteem: And he has moſt Time and Inclination to admire God, who 
employs leaſt Time in humouring and admiring himſelf: He will not be troubled at the Want 


dervalu'd; who thinks he deſerves to be ſo. And nothing can contribute more to our Quiet 
and Contentment, than to think meanly of ourſelves. If unworthy Man loves thoſe Servants, 
and thinks them the beſt; who are moſt deny d to their own Intereſts, and who ſuffer their 
own Inclinations to be loſt and confounded in the greater Intereſt of thoſe whom they ſerye; 
Why ſhould not we allow the ſame much more to our r e eee is Lord of 

not we our ſeluer? That this Self-Love is moſt unfit for the Common-wealth wherein Men 


engag d to think Princes unjuſt, when they beſtow Employments upon any fave us; and by 
this we are engag d to force ourſelves upon Employments, which it were unfit for the Com- 
| ; Ts r PO, 44251 | Tj, aff 


cipl'd to diſobey his Superiors, and to endeavour to raiſe himſelf above them; by this we are 
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of ourſelves is commanded not ſimply, but 


in reſpect of our infinite God, before whom all this World is but as 4 Drop in the Bucket, 
or as Duſt! in the Balance. And if all this Earth be but a Point, in reſpect of the Heavens, 
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of His Mouth? And when we: conſider the many Thouſand Injuries we daily do to Him, 
who is our Father, our Benefactor, our Prince, and our Maſter, how we prefer a little Mo- 


Man, to call us Friends, and make us His Heirs, and Co-heirs with His glorious e 
thought it no Robbery to be called equal to the Father, became a Servant, and was repute a 
Malefactor for us. So that in effect this Humility is in both, rather Love than Lowneſs; 


more Self. Reſignation than we pay to a frail, unſtable, or chan | [3 lit 
bun 0121} SHEEP ch 3 pr 30 HOP 72) iO OTEHERT 36 D91990Y 5 04.0] O39, 
Tus chen, tho, in reſpect of God, devout Men are, with 'Panh the chief of Sinners; 
yet in reſpect of others h are flagitious, they have Reaſon with David to Tay, Tho Hf 
put Gladneſs in my Heut, more than. in the: Tomethat their Corn and their Wine increaſed. 
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are neither gallant nor devout. Aflictions are in the Stile of Devotion, what Difficulties 


VC 


than hazard his Eſtate or Perſon for her? And yet ſhe is but mortal, and ſubject to Altera- 


TTT 


gives him hard Tasks? No; and furely God chooſes out the beſt to ſuffer, that the World 
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poſe, ke the beloved Apoſtle, ' - the Boſom of their beloy'd Maſter, muſt think kings 
4 Governours, who court the V orld for Applauſe, or drudge up and down for Treaſures, "1 
to be but mean and filly Creatures, ty'd like Slaves to the Oar, or wallowing like Swine in N 
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Av if thoſe who have, for ſome Time, convers'd with their wiſe and magnificent Prince, 

ity ſuch as in the City are Porters, and bear heavy Burdens for Bread, or ſuch as digg un- 
Jer Ground in the Country for a Livelihood ; 'much more may theſe who are illuminated 
with admirable Rays of Grace, and who have their Souls both raiſed and purify'd by an U- 
nion with that admirable Eſſence, prey thoſe who are only pleas'd with their own Follies ; 
becauſe, like Clowns or Barbarians, they are us d to no better. And therefore, with holy Cy- 
prian, I may conclude, That ef? aliquid ſublimiter humile, - & humiliter ſublime in Religione 
Chriſtiana, quod alibi reperiri non poteſt. $I OTE F 


Tux other ſeeming Difficulty in Devotion, of doing good to thoſe who do ill to us, and 
of praying for our Enemies, can only ſeem. hard to ſuch as are not generous; and Reli- 
gion does in this make us not only better, but more Gentlemen than formerly: For if Ver- 
tue obliged us to forgive our Enemies, and if that was boaſted of amongſt Pagans, as a Ge- 
neroſity worthy of ancient Rome and the Grecian Hero's; it became Religion to riſe yet 
higher. And ſure, if to forgive Enemies be noble, it muſt be nobler to oblige them, elſe 
we do good but by Halves; and our Bounty has ſtill ſome Lameneſs and Reſerve. This 
Command was likewiſe an Effect not of the Severity, but of the Prudence of God; for 
it we ſecur'd to ourſelves the ſame Terms from ſuch as we injured, as we exacted from thoſe 
who had injured us; and this cured amongſt Men the old Wounds of Prejudice and Malice 
ſo perfectly, that no Cicatrice did remain. Till this Reſolution be put on of doing Good, 
the Remembrance of having received Evil, can never be put off; and Jealouſies may diſqui- 
et us, tho Malice does not. By this alſo God aſſured us, not only by His Promiſe, ' but by. 
His Practice, that we might expect not only Forgiveneſs from Him for our 'Tranſgreſfions, 
but Affiſtance in our Difficulties, tho' we had offended Him frequently and inſolently. Nor 
can we now bur be ſecure, that ſince He thinks we, frail and paſſionate Creatures, ſhould 


CL AED 4A 


oblige us, tho” we have offended Him, and will forgrve us our Sins, if we forgive them who 
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Tnar Devotion obliges us to a Life ſubject to Afflictions, is but the Objection of ſuch as 


were to the Pagans; and they were thought baſe and low Spirits, who did not long for 
theſe. As for Inſtance, we think it Affliction to die for our Religion; and yet they gloried 
in dying for their Country. Who will acknowledge, that he will rather loſe his Miſtreſs 


tions, not only in her Beauty, but in her Love. Why then would we not rather hazard all 
for our glorious Maker, whoſe Love is unchangable, and whoſe Excellencies can never pe- 
riſh? Would we not hate a Subject, as baſe and unworthy, Af he deſerted his Prince, who 
had preferred him both to his Favour and to high Employments? Or a Soldier, who would 
abandon his General, when Difficulties grew) great upon him? And yet we are ſo deſpon- 
dent and low, as to ſhun Devotion, becauſe it recommends to us that we ſhould rather ſuf- 
fer any Thing, than renounce. the Intereſt of our God, to be whoſe Lieutenant is the greateſt 
Glory of our Prince: That God to whom we owe our Breath and Being, and whoſe Favour -. 
is better than Life, and who is the Captain of our Salvation. Could the Heathens confeſs, 
that the Gods did not behold a nobler Sight, than a brave Man wreftling with his adverſe 


4 Þ 1 


Fortune; and that 8 was pleaſant which was not difficult: And yet ſhall we, who hope 


ſo. much from the Croſs of Chriſt, and who owe ſo much to it, do'leſs' for Him than my 
did for their fantaſtick OT OR 3 0, 0 10 ſe 
he puts him on dangerous Exploits? Or a Student, that his Maſter hates him, becauſe he 


80 


Can a Soldier think, that his General loves him not; beca 


* 


may ſee that they love Him, and that Religion is worthy to be ſuffer'd for, by the greateſt 
od ureſt Spirits. And thus God was pleas d to afflict ob, not out of Unkindneſs, but that 
is Patience might be admired, and that the Devil, who ſaid, that 7% would not ſuffer for 
God, might be confuted and aſham d by the Perſeveratice” of that 'patietit Sant. 
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1 L ET. us, F In. & next Place, think, That God ſtands not in need of our Jufferings, as our 


Country, out Plinee, or Friends may do: No, He is raiſed as far abode alf Hazards, as we 
re fubject to them: He can ſend 7 but cannot ſuffer by them: And yet He has 
6 5 not. elight in the Jeath of Sinners, but rat Bould repent 


Prom, That He rake bo Delig "Death of Sinners, but rather that they ſhould 1 
end, Ave. We muſt therefore conclude, "Oy either we judge unjuſtiy of — in 
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fall to the Ground, without the Diſpenſation of our heavenly Father, and that Aſlictiont 
ing not out of the Duſt, nor is there any Ill in the City which He has not cauſed : And that 


as He is Author of every Diſpenſation, either directly, or Mo Permiſſion; ſo. none of theſe 


that it ſees an Angel in the Way, which will kill both us and it, 


believe that ſuch as live not to be their Heirs, are made Heirs of Glory. 


the firſt Ages of Chriſtianity, our Saviour foretald what hard an. 
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thinking theſe to be Afflictions which are not ſo; or elſe, that theſe Afflictions are, fit and 


. 


* 


of Men: He who is ſtopt from executing his Revenge, is ready to cry out, t 
and yet, with David, he will be ſure to bleſs next Day Abigail, who hindred him from kil. 
ling that Nabal, whom his Paſſion would have with Pleaſure murder d the Night before. 


Thus little Children repine at their being kept from eating that Fruit which would, in plea 


ſing; poiſon them; and ſuch-as are mad or drunk, would gladly leap over a Precipice, Which 


would end all their Extravagancies, and yet would think themſelves ill us d for being deny'd 
the Freedom of their cheated Will. Juſt ſo fares it with us, who, being blind 


by our 
Paſſions, or drunk with the exceſſive Uſe of Pleaſure, are ſubject to judge ill. of the Objeas 
of our Pleaſures, and to ſatisfy more our deprav'd Sence, than our illuminated Reaſon. _ 


Tar thoſe Events and Keri dent : Which we think to be AMiRions, are fit and necef. 


for us, may be certainly concluded, if we once grant, that #6? one Hair of our Head can 


Accidents can fall out, without His Knowledge, or againſt His Will; and yet that. He is as 
kind as He is powerful, and is afflicted with us in all our Afflictions, and will condemn ſuch, 


at the Laſt Day, as clothed not Him when He was naked, nor fed Him when He was hun- 


gry, imputing all the Ills that were done to His Children, as done to Himſelf. How then 
can we imagine that to be ill, which He thought good; or that to be unfit, which He 
thought neceſſary? And muſt not this argue in us, either that we think He wants Power, 


or Kindneſs? And therefore the Chriſtian ſhould reſt ſatisfied in this, that greater is He who is 


For us, than he who is for the World. This Conſolation is only proper to Chriſtianity, and is a 
ſure Reſolution of all our Difficulties. Do we not laugh at little Children, who think themſelves 
oppreſs'd, when they are kept at thoſe Exerciſes which are fit to raiſe them to Riches and Ho- 
nours, in their Common-wealth? And do not we repine at our Friends, when they refuſe. to 
undergo thoſe Cures, or obſerve. that Diet, which is neceflary for the Recovery of their 


Health? And yet when our Father, which is in Heaven, and the Holy Fe/#, who is the Phyſi- 
_ cianof our Souls, endeavours to diſcipline or cure us, for our own Advantage, we whin and 


murmur, and, like Balaam, we are angry when our Aſs will not go forward, not knowing 
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Fon further Illuſtration of this Principle, be pleas'd to conſider, that Regen leſſens, or 


rectities much the Value we have of Things which may be loſt ;, and ſo their Lofs leaves off 


to be an Affliction. Religion teaches us not to care for to Morrow, and to be ſure. that God 


will not ſuffer us to want : And therefore if we be Chriſtians we muſt have learn'd this Leſ- 
ſon; and if we be exact in it, how can the Loſs of theſe. Riches, trouble us, as to which 
we ought to be indifferent? To be diſappointed in our Revenge, or ambitious Ends, can be 


n Croſs to ſuch as value not Revenge nor Ambition; and the Death of Friends and Rela- 


tions, being a Tranſmiſſion of them to Glory, they may afflict any others but ee 
From all which 

rather conclude, That Religion is ſo far from being to be avoided, becauſe it brings Affli- 
ctions, that it ſhould be purſu'd by all Men, as a State that ſecures againſt Afflictions. Nor 


can I ſee why theſe, who rail agua eligion, ſhould not be aſhamed, : ſince they can- 


not ſecure their Proſelytes againſt Trouble; but on the contrary teach them how to make 
their Afflictions more frequent and more ſharp, than naturally they are: For by teaching Men 


to value Eaſe, and admire unchaſt Amours and 1 math Honours, they tie them to Afffictions, 
without any Conſolation, and expoſe them to Hazards, without any Aſſurance: Whereas 


the Religion, which they undervalue, makes few Things neceſſary to our Happineſs, and 
teaches us to place that Happineſs upon Him, with whom there is 20 Variation nor Shadow 


of Change, in whomis all Fulneſs o „and at whoſe Right- Hand are Pleaſures for evermore, 
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break through to fte. e 
Lear us again conſider, what harder Terms Vice im 


dious and ſevere Acts of our Devotion does? Do not Tyrants and Rebels hazard more for 
their. Sin, than icon en Saint does for his Religion? And Coyctouſnels forces" the poor 
Merchant to meet more. gers im his ſtormy \ oyages at Sea, and long ſlprima e 15 by 
Land, than thoſe Dangers which we admire in the primitive Clu 15 85 t, in 
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\ Taar we ofttimes err in judging of Afflictions, is clear from a d e the Actions 
t he is croſſed; 


Lr, 2 ſes upon, us, Which hath nothingto 
excuſe it, but that theſe. Difficulties are of our; own. Choice. Is it not ſtrange, how Drun- 
kenneſs will require more of our Lime, and impair more of our Health, than the moſt te- 
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per rs: being Pagant, and Obriſtianity not being 
that it Was a Cheat: Put now the Caſe is alte 


and Devotion does 


curb; 


he. 
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ere? Nordo I believe that 
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ible of all Terrors, is fo them but à gentle 1 71 rom this to a ſur ſion of 
0 ; Who can be troubled at the Afflictions which attend the Chriſtian Religion? 


And thus o 


jany Tribulations to the 
* Jeſus, who for. the Joy | 
wo ſet down at. the rig Fit 


aining ew only for were inf ana ny ; 
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.Havixe thus ſtated the 


thought, 7 Stateſmen, the wiſeſt, he who being ſent upon an Employment, ſhows ſome 
qubbling Wit, tells pretty recreating Tales, and pleaſes. himſelf with Ladies Muſick and En- 
tertainments; or he who purſues, cloſely; his Deſign, and gains it too, and upon his Return is 
admired and preferr d by his Maſter who employ'd him? This is truly the Paralel betwixt 
our frisking wanton Wits and W and thoſe who, for ſome Time, ſubdue their own 
Paſſions, and 7 9 7 their Wit and Time, in pleaſing their great and kind Maſter, in 
whoſe Service they have, even for the Time, greater Satisfaction, than ſuch as are Slaves to 
their Sences, and project nothing beyond a preſent World. %%% RT 


* * 


Ix Soldiers be choos'd for Judges, ſure they will eſteem thoſe the moſt gallant and gene- 
rous, and the wiſeſt too, who ly not fooling and dallying in their Quarters, till the Enemy 
cut their Throats'; | but who efer the Conqueſt of 4 Crown, or the overcoming their Ene- 
mies, to thoſe childiſh: and effeminate Meaſures, of Self- pleaſure. If learn d Men were tobe 
Arbiters of this Difference, they would conclude, he were a mere Fool who, when he might 
know exactly as much as Nature could admit or Curioſity could deſire, would notwithſtand- | 


% 


* 


— ; x . 


* * 
7 . » . dh. % 
2 2 1 4 * Fa 
Nan b4 
Ls 4 
N 
8 
* ms 


1 


—— 


ant al A pporti 
— Enjoyment; ar l | 
mired it whilſt it 1 7 others. And n , 
Refiwredtion, riſe up with Souls | enlarg'd tebeeeibe; und puriſed to thderſiand; thoſe g;ori 
and thoſe profound Depths of ndwiedge,' Mich hre to be feen und found i 
Him, wbb is: the Author and Object x00 of all true Knowledge. We noui glory in Being 
able to overturn one another's Knowledge and we do not pretend to know! but do men 
ſtrate that others know nothing; and We are ignorant of, e qvarret . Graf 
we trend upon, and are not abſe to give a ſatisfactory Account day 8 
or wallez but there we ſhall, at one Glance, diſcoyer all che :Natutes' of. 
and Winds, through which we paſs; and ſfall in one Moment of that wn Fei ue 
the whole Age of the learn deſt old Men here below; and having — — im a very fort 
ce; all that! is to be knownelſewhere, we ſhall four Thoughts for ever ander upon o 
Ted Maker, in whom all thefe Things lay int their ders beforethe World was'icrea d; and 
while wonderful Excellencies ſhall” afford us new Objects hourly; without being es Khavfte 
and ſincerè Knowledge without all W carinefs. And ever in this World; ſuch! as are devour 
cannot but be moſt Knowing and judicious, becauſe their Souls are traſt -clouded/ with Pa. 
on, and leaſt diſtracted with Cares; which Two are the great Inpediments-df all Knowledge. 
| po therefore the Pfalmiſt does confident -; aflert;' Pyal 19.8 Phar the Commundment' the 
ole» eye enlightning the Eyes. And P/al. 11 1. and 10. The - Frar'of the Lord is the” Begin. 
bs; of Wi/dom : A 155 ood: n haue 440 they who keep His Commandments. And David 
confeſſes to God, Thou through Thy Commandments haſt mas ah wiſer than nus E A 


To conclude this Paralel, I wall only. defire the, 1 it indiffe net Reader to der a de vou 
Man, ſolacing himſelf” when he prog! in the, Dar neſs 7 of the. . With 170 yet and 
noble Contemplations of the Love and Greatneſs of his 1 * ag teſting, all h wh 11 n N 

upon that ſure Foundation; ſecure that he can neither wang, not F be confoun | 
even Death can but. tranſmit him to Glory: which, ikewiſ W 8 nall 9 0 5 Ac 
eſtabliſh his Heart: Whereas thoſe, who. live without God in ſent 72 he 
from that Sleep, which Luxury and Exceſs has made unq et” Heſs are i in Maden 
dark Solitude, with the Idea's of a bypaſt Life, unſecure of what may be the A of all 
their paſſionate Deſigns, and Aa may be the Fate of their heloved Gonqneſt; this Enemy, 
whom they have offended, or that Nya which their Extravsganeg has! raiſed; does'terrify 
them: And, on the other. Side. of Death, They: ſee either an uncomfortable SNP on, 

which is worſe, an eternai Throng and Succeſſion of Torments:. I bat 21 


Ix we enquire, Whether the devout Man, or he who is not 0 deſerves beſt of Mankind, 
or the Common-wealth? We will find, that Devotion is the ſüreſt Intereſt of the Common- 
wealth, and thoſe the beſt Subjects who ſtudy to be devout. Devotion teaches Men to be 
obedient to all ſi fot _ Powevs, for Conſcience ſake; to ſuffer, rather than to'rebet: It makes 
an Oath a fure —_ to the Prince; and the Chriſtian, wearing bis Allegiance, lays his 

Soul in pawn ho s peaceable Behaviour. As to our Neighbour, it teaches us to be firſt 
pure, then peaceable, 2 and eaſy to be entreated; full of Mercy and good Fruits, without 
Zertiely. and without Herb, James 1. 17. And the Apoſtle Paul adviſes thus the Phi- 

ippians, Whatſoever gs are true, whatſoever. Thin age ary, bane oo what ſaever T hings are 
hh whatſoever Things are pure, what ſdever Things, are lovely; what ſoe ver n, are of good 
Report: if there be any Vertue, if there be any Praiſe, think on theſe Th hinge. 


Six then either the World muſt admire and follow fuch 45 are devout, or duch as are 
not; let us conſider what an excellent Place this Earth would be, if Religion were admired 
| and practiſed: For then Princes would not oppreſs Subjects, nor they rebel againſt their Prin- 
| ces; 1 ſhould fear or feel Unjuſtice; Charity ſhould baniſh away all Poverty, and Meck- 
neſs all Cruelty from the Earth; every Man ſhould be happy in his own Wife; and not co- 
vet his Neighbour's ; Anxiety ſhould be ſwallowed up by Hope, and Revenge by Chriſtian 
Love. Should we not then admire and love that State, 17 thoſe Men who teach what tends 
ſo much to make us happy, and hate thoſe Wits and Bravo's, who want their Prince's = =o 
only becauſe: they cannot get it; and their Neighbour's Wife, becauſe the will not pield 
their Impurtunities? Should not (if they prevailed) every Man be jealous, that his N. bor 
would cut his Throat, or cheat him, amidſt all his Kindneſſes: ? Judges might bribe, if with- 
out being diſcovered; and a gentle and lent Poiſon might always divorce Husband and Wife, 
or open a ſpeed Way el the Son. to the Father's long'd for Poſſeſſion. Nor can the Law 
ſecure 3 this, as they ee fo for many may ll, * iſon, cheat, Whore, bribe, and 
555 when either the Party injur'd cannot prove, or dares not complain. And What 
Sun would even Law be, if Devotion did not hinder bx en to craſh Law 
i 85 Power or rich Men to pervert it by their Bribes. 2 unhappy Wits! who eſtabliſh a 
ctrine, by which yourſelves can neither be happy nor ſecure; and whom all Mankind 
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this they term anew Li iT 4 is remarkable in Scripture, that ſehu, who drove. 
—— and called up n fee what: Zeal he had for th Led of God; 
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other Places. 


S 4 M none of thoſe 5b > ad. no Templ ples beſides th | ofebfir , | Heads, Aud 1 
am of Opinion, that, ſuch;as think tha# they haut reh uiibin their: own Breaſts, ſhould 
likewiſe believe their Heads are Steeples, — fo ſhould provide them with Bells. I believe that 
there is a Church militant, which, like t Art, muſt lodge, i in its Bowwels, all ſuch as are to be 
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'd God's Spirit to.the Wind that blow- 
** ow not Whende it comet | 


*out her & out before her Maker: ; And Elias 


raphy. of my, Religion. He was iufallibl, who 
: where it lifter vw 2 7 the Hof it, 

And he Rk raven 77 
Hannah 70 be drunk, wh 


that there were 7000 in Trae), who had not bou d their Knees to Baal : Why then Fey any 


to meaſure the Courtithat was without, becauſ- 


; le was "to: be mea 14 Rev. 11. 2. "So Latch 2 
an Angel N. bs Hs r in . dry A wy fte | 


is determined; yet the Number of Gentiles i ft. indefinite, and ſaid to be numberleſ3. _ 


THERE is vothin vedio ae has firs 6th Narionito cubfL dhe ClarchiD#bia chens 
ſlugs Aud in that Nation again, oye 8 ill haue them ſelues the Sanctum Sanctorum 
FL that only Temple; alleit our & aviour in His Goſpel aſſures us, that Men ſhall come from all 

orners of the orld. and ſit down with Abraham, Haac, and Jacob. Aud John, in his Reve- 
lation tells ut, that Maltitudes of all Nations,” Kindreds and Families, were ſeen following 
the Lamb. pon this ſame Block db thiſè libewiſo ſtumble, who" put the Boli "A their Uncha- 


a 


rians, from entring in thereat ; notwithſlanding that the above-cited Place tells us, that there 
were only 1200 of the Tribe of Levi, the Prieſtchuſen; and the lite Number was pricked in 
the Tribe of Judah, the ard nth Aaron the Prieſt did mold the Golden Calf, and nut Moſes 

than were) Leyites,. and. Jer mutiny A. againſt their Magiftrates. 


1 $ AY ut this to diſparage that Holy Funt? ion; for none ſhall wiſh Aaron's Rod to flouriſh 
more than my ſelf; and ordinarily, thoſe who love 101 to touch the Lord's Anointed, Fw like- 
wiſe be ſure to „His Prophets no Harm: But, 4; it to take off an Aſper ſion which hath 1/77 
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Ts not the Church our common Mother? 
Albeit, I confeſs, ſhe is likewiſe their Nurſe, in a more particular Way; and ſince there is 
Heavenly Manna e to s ae ur all od Chriſtians deny to 2 their Sretbres 
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rieves me fore fo he's * Mother 1 Church, 3 4 2 Neger c rug- 

gling bf; in her pain'd Bowels. And ſeeing all Chriſtians "6 Bic Pil con, by corn fre | 

That thoſe Pilgrims ould leave off to journey, . ſtand skirmiſhing and 75 e with all ſuch 
as will not travel their Road. Aud albeit We acknowledge, that 72 Spirit of God 1 Pam 


on 1 


them, ar i either He — our Help, or we reſobved.to ſhare tuith Him the Glory 
Converſion. Thus God (who loves us br infinitely better than any one of us doth pron wot A 5 ts, 
our own Hazard, 'a Freedom in our Choice, albeit we poor Maſtreants compel one another, 
x cache if, to our Fellburcreutures that Freedom which He * 7 all the Creation. I ui ue 
would conſider how each Man eats, drinte, cares for his Family,. and performs 


all common Du- 


acubt- | 


command the Jews to war 
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ſcian ſtints to a narrow Diet, then 
tite n neter have rejected. Hau this 
gert did nor make Heretics vain, by t 
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IN e ieh ir de a3tthdy 400 bis ou great King James he RI hs the Pu. 
 ritans of hir. 22 with. him, aud yet ceded at 1 in ference between them and the 

- Shoemakers. of For not only pleaſes it their F. to contend. where they gain 
Honour and can pe yang none, but ltkewiſe, by ronteſting with Monarchs, they magnify to the Prople 

their pious Courage; aſſuring the World, that ſuch Attempts require a 9 7 bw Aſſiſtance 

Heaven; and when "their. Jangling hath extorted. ſome Conceſſions from the Magiſtrate, 

(ac ordinarily it abt) then they preſs that Succeſs as an infallible Mark of the Jure-divinoſhip 

their Quarrel. : Albett, I confeſs, that when theſe not only recede from the Canonized Creed 
-of. the Church, but likewiſe incroach upon the Laws of the State, then, as af all — ow ; 

are: the moſt dangerous, ſo, of all others. Fey eowly, be _ feacrety Puniford. 5 


'OPINION, kept within its own proper Rownde, is a 275 4¹⁰ of the Mind: 3 fo # 
unnd appear, that to puniſh the Body for that which ir 4 #4 Soul, is as unjuſt ar to 
puniſh one Relation fur another. Aud this Blood-thirſty Zeal, which hath reigned 5 in our Age, 
25 o/es our moſt merciful God vo be of the ſame Temper with thoſe Pagan Deities, who deſir d 
1 haue their Altars gor'd with Blood; and being Devils themſelves, delighted in the Deſtru- 
tion of Men. Whereas the Almigbry, who delights not in the Death of à Sinner, but rather 


| that he ſhould: repent andvlive,: 7450 left nd M arrant upon boly Record, for prrſeruting ſuch. as 


diſſent from us : But even then when He 7 that the Prophets, who. tempt «thers to Ido- 
3 Hould be ſlain; yet.\ſpeaks He nothing of thoſe who are ſeduc d by t. bem. And 
why ſhould we ſhew ſo muc Violence in e Thi ereof we can ſhew no certain Evidente ? 


as ordimarily we cannot in circumfundamental Debate. Are we not ready to condemn to day, 


4 Fanatic, what 2 efterday Was Judg - Jure-divino?. And do not euen thoſe who 'perſtruted o- 
thers for their Opinions, admire * ey. ſhould be, upon that Scores; perſecuted \themfetves 2 
So that (Victory depending upùm ——— legitimate the Per ſecutions to be us d Hu others a- 
gainſt ourſetues, Ay the Perſerations. us by: ee againſt others. Our Saviour V forbids ur 
io pluck, ap che Turec, leſtithe Wheat be fulled — i and ws yah oo Piaus Perſt- 
aun bub, Phat the . not defirayd <10h theSinners? 2 a CY 136114 
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in Perſon,' in His greateſt Straits, aud againſt-the m = _ of His Enemies, the Jews : 
. . 


And that to prevent the irrrgular Leal, even of the Jeſt off 0 2 hriſtians, the bleſſed Apo- 
files, their druine Maſter thought it t to arm them, not with &. 8 but with Script; an 
F0-root out of their Hearts all Thoughts 0 Violence, did oft inculcate to them, that His Ki ing- 
dum was not of this World\"comvinc kb can. excillent." Argument, That He had no need 
«of Arm, or Armies; for elſe He c n Femmanded Thouſands of \ Angels. Did ever God 
inſt any neighbouring Nation becauſe they were La Pagans? (8: 2 
rel aubich tui have laſted till all tho rib been conquered.) Or, did our Savzour. 
ui-Legacy to His. Servants, that they ſhould force others io turn Proſelifes? (which: doubtleſs 
He bad dans, h He. had reſolved to ow uch a rude \Medu of Converſion. All which, makes 
auß admire; why in our late Troubles, \Men:really pious, and naturally ſober, could haue been 


enten That per vl aged them fo deftray others. | 105 ut JON e nc hy wo” "Ke n 
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- allow of Debates in Matters of” Reon 


| harm 
OY iy h 2 erect . e d 
72 badtein the Triphy of 4 e 7 ul 
emg Men cannot be comuinc di Miracles, it 
* : 3 70 reſt Converſion by A Frick ogy K-71 the Drumes in Europe could not: Ivefe 
6 founded of their controverted au polemit Truths, avith foi much Scripture, or ſa many 

5 — 2 * as bur bleſſed Saviour did Hirown Divinity | (which In the Fonndation of all N 9 

2 yet the Jews, and almoſt all the World beſides, 4 J hted this infullible Doctrine. And to 
e that there is a Seaſon of Grate, agen om Arguments, did not many Thouſands 
05 roſelytes at Peter's Sermon, whom all our Saviour's Homiliet and Miracles: could not 
perſuade ? If one ſhould ſay, that the Teſtimony of a few Fiſhermen ſhould not be believed in a 


Matter of ſo great Conſequence," as is the Saluation of the'whole: Wartd;| eſpecially:when. 
did depone 2 a Matter wherein both their Honour and Livelihood "was runcerne 


| might nor this fagger ſome mean Chriſtians? And yet T believe theſe Truths fo winch:the more, 


becauſe ſurh as theſe were its firſt Aſerters; for certainly it is one of the reateſt-of Miracle, 
Fhat , and fo illiterate Perſons were EA to rowvince the whole World. Thus we 1 


that whe may account that a Miracle, which another looks' upon as a Folly ; 2 yer none hut 
God's Spirit can deride the Controverſy. Matters of Religion and Faith, rr embling ſome cus 
rious Pictures, and Optith Prifms, which: ſeem to change Nos and 3 Lecce dig Fo the | 
Several. S ances ' from which the bee, VIEWS them. ROGERS 

THE n Four Fudg ments hath catthed cb 2 , Bruſh "Y Adam 3 Falz Hb Nee 25 
PR: by them,” know the I, 7 of any Argument. But, ubich ir uur ſe, there it as great 4 
Defet?' i in bur partial Weighing as in the Scales themſelves: For, when ue tale either the pro 
or con of any Controver [5 into our Patronage, we throw altar in Arguments into that Sc ale 
wherein our own Opinion lier; without ever taking Leiſure to conchide what. may be alledged for 


rhe antipode Propoſition: And then, when we receive an Anſwer, our Invention'is buly d, not 


in pon leping ho much Conviction it hath in ir, but hy what Slight it may be anſered; 


und thus either Paſſion, AI or ene Nee are ee he but wh ich 0 64 
the Balance. | 5 5 > dialer rl x \ | 
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THIS fery \ Zeal hath Hikes) | dds a Pimple y aut. in * . the 3 


Church; and Pat by a Gncett t at the Saints haue the only Right to all God's Creature, tle 
Witked being VUſurpers, and not Maſters of them : Hut I have heard this Opinion ( 
'beaſthy"is. 75 155 fee {by Ba Balaam r Aſt; 20ho could tell its Maſter, Am not I thine\ Own Als? 
When Raron and the" People did Covenant without Moles, then every Man.did"bring bir Kar- 
rings to make up the Golden Calf. Aud we have lived. in an 0 be ur bave ſeen we 
Countrymen, like the Chaldeans, take the Furniture both of the T emple, and 4 the Ki — 
Hou ſe, and carry them away to their Babylon f Confuſions; Arp in an Age, u 3 
"Were mes to ay ney 70 0 2 their oun Arms the W 9 tn of auen: IN 
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2 „ and to be 4 can to ferrie all t eſe. Jealouſies, and compeſce all:theſs' An 
whe "Tuyrere/?" might 'ortaſion: And this appears by the Doxology 3 Jubilied\ Parke wo af 
"Our Saviour, Birih; Glory to God, and ere and Good-will 4 Men. Aud ther fue, 
"4s" every Private Chriſtian ſhould be: tolerated by his Fellow-Subjet?s,\ to worſhip _ inwardly 
according to bis Conſtiense'; 0 all ſhould conſpire in that exterior Uni Worſhip, 
"which the Laws of hir Cbuntty exjoin. The firſt. Remark which God ma 
tion, was, that it was not fit for Man to be alone; there us only one Ark uniongſt- the:Jews 
& God's N Appointment. And ſeeing the Goſpel terms the Church Chriſt's Spouſe, it were 
Ss Shin that He will divorce: from" her upon: every Errom or.'E/tapes. petal fecing 
eden gy , ill ut f 1 e L. Eis Spouſe, with r, honors e 
No ant" if He will not eden) ber to. be pon, Mi 4we den hep 
"#0" be'd 1 Mopher. May nor one, bn ene e cry udgment that 22 
7 ments, Hu. Ppily in Venice or Holland' 12 Aud that. Traveller cerg ab amd, 
ud rather" ſqwabble" with thoſe _ whom: be. ſ6journs, than obſer ve theſe\Riter ind Jo- 
Ebnit which arg vr Ne by r Laws F the Places werd be liuer? What) is once - 
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1 fay to our great Dromes, Why contravert they about Shadows? Ir it fit that Pt 1225 i 
who find it too great 4 Tack to govern their private Souls, ſhould be ſo muc congers'd how the 
Chur cb. z * 2 <q 2 erefore, 2 85 . have os. 94. Who were moſt 554746 
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ok 0 er to his Practice of Piety, Thun to oma 65 1 rol and 4 8 more the Crook-. 

| 2 of „ Will, than the Blii 155 be Nis own his Judg zent; Aeligbting more to wall on from Grace 

#0 Grace, working out ti Werk of vation with Fear and Trembling; han to 

ſtand fill with the Galiteans, curiouſly wr WY up to Heaven. True Religion and un efiled, is 

to vifir the Widow and the Fatherleſs ; ; and the Ditty drawn up againſt the damned Spirits 

Hall be, That when our Saviodt's poor ones were hungry, they did not feed them; when | " 

= were 97 00 they did not clothe them; without mentioning any Tong of their Unbelief 1 
eſe to whom I ad- % 2 
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latter of Controverſy, or Government. © And therefore, I 5 that t 
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9 rtr Mai the bag a "Sings of Pult kneaded wht Tears 974 by 

the hid Engines of his reſtleſs Paſſions ; a Clod of Earth, which the 
- ſhorteſt Fever can burn to Aſhes, and the leaſt Shower of Rheums waſh 
away to nothing; yet. makes he as much Noiſe in the World, as if 
both the 8 (thoſe glorious Twins) had been umwomb'd from that 
'formleſs' Chaps, b the Midwifry of his Wit; he ſpeaks Thunder, looks 
Lightnings, breathes Storms, and, by the Floquerice of his own ner 

75 mifelf chat 115 Commands are able to unhinge the Poles. From which 

bonnes 8 450 1 confidently conclude; that if a natural Inſtinct, or: as the Stoics term 
1 O0 70 J Nec, had not irreſiſtibſy bow'd his Faith to aſſent to a Deity, he had never, 
neither upon Deſign, nor in compliance to Cuſtom (as Atheiſts alledge ) ſuffer d to ereep 
into his Creed, that there was one greater than himſelf; who could rein = his Affection, and. 
W their Affects, according to tlie Dictates of His irreſiſtible WII. 4555 


8 D Abel Regi metits of Argiments, leryd botlt from the Antely Fabric of Heaverts 
om the inimitable Embroidery of Farth's flowry Boul, 1 ? 
the Auggen of others, and for rendering them rides to bd Forming 
43 y Faith render up the Arms of its deprayve@Reaſon, and turn Proſe- 
this d Vine Truth, upon the ſole Sight of one of theſe dying Atheiſts; Who. u upon any 
124, ao, with Amazement, throw up their Eyes to Heaven, as if they ſent their Looks * 
in Embaſſage to beg Aſſiſtance from thence; and cry, God ſaue me, as if theſe beaſtiy Souls, 
hen attac ed — knew whence T5 Health were to be * Like 10 by + A 
2 | = 
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Legerdemain of ſome ſtrongly- Ta) NES ICC 
Multitude, did forge this Opinion of a Rewarder of all Human Actions: And to enforce this, 
do inſtance: Numa ompilius, and Mahomer, whoſe palpable Cheats grew up in their Succel- 
"3 ſors into Religions; and whoſe Inventions were received with as much Bigotry, by the wi. 
ſeſt of Men, as is that Deity which is now the Object of our, Adorations. Wherefore (ſay 
they) ſeeing the Rational Soul hath failed ſo oft, and ſo abſurdly in its Diſcoveries, how, or 
. Why ſhould we ſubmit our ſelves laviſhly to its Determinations? For that which doth at ſome 
Times err, can never at any Time be concluded infallible. 5 1 


To theſe I anſwer, That albeit, as to the particular Way of Worſhip, the World is oft- times 
deluded: And albeit, even as to their Apprehenſions of this incomprehenſible Eſſence, Mul. 
titudes be ſometimes miſled, yet theſe ſtaggering Fancies fix this great Truth, That there it 
a Supreme, who muſt be Adored: For if this innate Inſtinct did not co-operate with theſe Im- 
Sg: in gaining an Aſſent to their fictitious Religions and Hierarchies, it were impoſſible 

or any human Authority to eſtabliſh Principles ſo remote from Reaſon, and to ſubjugate by 
theſe, even the mildeſt Tempers. But I take the Root from which theſe Errors do ſpring, to 
be, that the Twilight of darken'd Reaſon glimpſing to Man that Impreſſa of the Divine Image, 
which though much decayed, yet reſts ſtill upon his Soul ; and not being able, becauſe of the 
Faintneſs of his Light, and the Decay of that Divine Impreſſa, to diſcern. _— what that 
Deity is, with whoſe Image it is ſigneted, believes implicitely, with a profound Reſpect, any 
who hath the Confidence to obtrude any Knowledge of it upon them: Concluding in the 
Conclave of their own Thoughts, that none durſt 'contemn ſo far that omnipotent Thunder- 
» darter, as to vend their own Van ies for ſacred Oracles. And albeit theſe hoodwink'd Na- 
tions did erect a rag in their own Hearts, wherein all theſe Vice-gods were worſhip- 
ped, yet were all theſe but Repreſentations of the true God. For His Omnipotency and Power 
was adored in their Mars; his Omniſcience in their Apollo, &c. And it is very probable 
that the Heathens admir'd ſo each Attribute of God mighty, that they thought each de- 
ſerved diſtinct Altars; ſo that their Errors had their Riſe from rather too much than too 
üttle Reſpect; and that as the ſame Ocean receives ſeveral Names from the ſeveral Shores it 
waſhes; ſo, according to the ſeveral Operations of the Moſt High, did theſè deluded Pagan 
eſtabliſh ſeveral Deities. But that all theſe did ultimately dite in one, is clear from the 
Inſcription of that Athenian Altar, To the Unknown God; from the Deſignation of WiSo 
from their common Feaſts or ee, from the 1 of Delp hiqus given to Apoll, 
[Which in Greek ſignifies Uuus; as Macrobius obſerves: From their Altars erected, Diiſgur 
Deabuſque omnibus; and from the general Invocation of all the Deities Jointly ſubjoined toal 
their particular Sacrifices. So that the great and all-comprehending Idea, wherein he isrepre- 
ſented, as in one big Mirror to us, was by them broke in pieces; and in each jt thefe Pieces 
taken alone did they ſee a Deity, tho" much abridged ;, whereas all theſe Pieces, When 
ſet together, did repreſent but One, and each Piece Fi : then ſhew but a Part. But to evi- 
dence that our Belief of a Deity is not a State and Traditional Impoſture, I would willing) 
know, if ever the Skilfulleſt of Satan's Emiſſaries was able to induce the World to believe 
that there was no God; which, doubtleſs, might have at ſome Occaſions contributed much 


! 


to ſome Men's: politie Deſigns, and which, that Rebel would have attempted, : if either God 
had not reſtrain d him, & himſelf had not known it impreſſable. And it is moſt remarkable, 
that the firſt Promoters of that divine Doctrine were Perſons, who, both by Precept and Pri- 


Rice, decried Ambition, and declined State-Employments ; and ſo it were ablurd to think 
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FuE RE lurketh much curious Contemplation in pondering, how that albeit the Parents 
| of all Heatheni/bReligions, have „ ary ns e chiefeſt Wits in their Times; for elſ&* 
they could not have impreſs d the Spirits of their Diſciples with ſuch abſtract Principles: Yet 
all their Models ſeem repugnant to common Reaſon; and they have choſe to teach rinciples 
whic h ſeem ridiculous, nnn Deg 1 1 Aigle 2H RS TRIO T6171) 
„5 6 ; 


8 * ke 
4 > x . E : : — 1 * » 
tes th %* EET ETE 3 £3 3471 } 4 ©}! 1 
£ N N -F7 v 2 44 1 18 2. \ if 


a _ 5 — 41 
d e 4 a # 11 
. P A , "DT . 5 5 3 
31 4 b = 13 e 11. E 2 +7 1. 2 _ 1 
1 : a "my 1 
. EA 
's * . , * 4 f 
, 2 # 1 * ft h 


4 * * 8 * 8 4 ” 4 3 " FM * „* 1 
TOON tits og ORD TEADY Th 


#1 in 48 Ham 511] 2 f0HO0% 93: . 78 ac +19: 7 
the Fopperies of the Aitoran, are Abſurdities unworthy of a rational Belief ; if Man were not 
ated by an innate Principle, to place the Myfteyles o Religion above his Reaſoon 
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Bu which we ſee, chat the 


8 of God, and the Weakneſs of our own Reaſon, ſfiould remain ſtill unknown. And 
ſeeing our Reaſon is only ſuitable to our Nature; certainly if that infinite Eſſence and its 


boy rho Adamant: draweth the Iron; to re- 


Thus if we liſten 
ence 5 and our Cu- 


0 Divines ſpeak) to diſcover Himſelf in a Stile borrowed from human Frailty, 
| 0 expreſs His infinite Affections by our diforder'd Paſſions: | 2 1 57 8 "FT 


15 hat Socrates, Nature's eee e and the Deity's Protomartyr, was a 
Proſelyte of the fame Faith which we-profeſs, and had his large Soul illuminated by that Sun 


on s are now the daß Torches of the Chriſtian Church. 


thoſe Pagan Hiſtorians adinire the great Saviour of Mankind, my | | 
e, pk without reaching theſe Divine * by which He was acted. The Sroici 
Hh aptiſt's ; and God having reſoloid vo purge 
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Law 5 a ent rif how bo dem W merit He. 
ven, and 755 his ortion there, had believ' d their Oraelej Which deery d Riches!as the unne- 
ceſſary Baggage of Man' Life; and the ud which cleggd the Wings of the Sdulb Cotitem- 


lation, an To it from ſoating its natural Pitch, he had never reſus d our Saviour's Yoke, 
8 he was commanded ito ſell all, and to give it tò the Poo E Thus hkewiſe, if the 
— Glutton had dieted A to =y ſeant Preſcript of: their: Adlewanee; his 
We ed. Tongue had not ſtood in need of. A Drop of Water to * its Thirſt. Neither had 
icodemus needed to have mantled himſelf. in tde Parkneſs uf the Night, erben be cãme to our 
Saviour, Put, of fear leſt he | ſhould: have been diſocvereda ſeei Gen Doctrine might have 
taught him, that Fear was a Paſſion unwortby::t6 be-lodg'd in te dene ho ine * 
__ 18 egfs- * Which a 1 either Ow or needeth to fear. 
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ſatisfying; 85 becauſe Hans 7 — eas 1 eſs in = e Nan of 5 i Spit, 
that which can beſt plain and ſmooth the rugged and uneven Facè of his frequent and inevi- 
_ Misfortunes, muſt be doubtleſs the molt careſſable of Opinions. Wherefore, ſeeing no- 
ing can ſtrengthen ſo much Man's Frailty;-nothing check ſo ſoon his Deſpair, nothing feed 
om much his Hope, nor animate ſo much his e as t believe that there is a God, who 

areth the heavieſt End of all our Croſſes Shoulders of His Love who is able to 
turn, or arreſt the giddy Wheel of Fortune by the ſtrong Hand of His Omnipotency; and 
who twiſteth the Laurels of ene ee Joys for the Heads of thoſe who fight under His 
Banners. If a Man leaned not 2 e Sk den divine Reſt ihe: were not only an E 
nemy to Nature, but even to his o.] ee What Rocks gf Dunger could Men e- 
ſcape, if blind Fortune did ſit A the Helms! Lt vertuous Perſons complain, As Affairs are 
8 ; Kared, that their Merit are not. dy Math) Intlifferency engugh in the Scales of 


ſtice; What might be expected, if Hazard) got the. alqnce de manage? And thoſe'whs 
ve their native Countries, when; they perecive that the Law beginneth to render its Ora- 
cles in an unconſtant Stile, and with a trembling Voice; behoyed- to leave the World, if this 
Anarchy were b Atheiſm eſtabliſhed ?, For as a wiſe Sroir well obſervedꝭ r ger & en TW 160 | 
N u N ; a et | Heier ot to live in a World void of: God; re hes . 
Vn 50 Ai 26 15 11 05 riothey 24 9.0 20 ei 919 11 geh iC od: 
d 0? Po 185] Dy 1 MiQ1 27 c {Lis „1 ms fo cant W oolumib ed) ns 
| Ir is likewiſe moſt ges lor if there: be a "+1 Ys ddubtlefs theſe-obdur'd We bots 
Obſtinacy hath conjur d their Conſeiences td a conſtrain d Slenee, and bribed: theſe infallible 
Wirneſſes to Jepont-what ſuited; beſt; with their wild Reſolutions, or. rather neglected reſo- 
 Iutely their ſincere. Depoſitions: Ihen certainly, the: juſt Flames / q that God's: Inidignatioiz 
wWuom they have diſclamed, will heat for them a Furnace in Hell beyond what the other 
damn d Spirits ſhall meet with in their Torture. Whereas albeit there be no Iribunal; from 


which ſuch a Thunderbolt-Sentende may be darted, nor no ſupreme Jud 112 40 hom dur A- 


ctions ſhall be canvas d; then thoſe. who have paid their Adorations at His Altars, ſhall be in 
no Danger. Wherefore, ſeeing it ſhould. be the Task of a Vi irtuoſe, to turn cut all ſuch 
Thoughts as may raiſe a Mutiny, in his Breaſt; it were a fooliſh To oy in him to entertain A- 
theiſm, which is a' Nurſery of Diſquietneſs ; for whoſe breaſt could enjoy a Calm; whilſt a 
Concernment of ſo much Weight as his. Eternal Portion, did hinge-from the weak” Thread 
15 of a ae le, and of ſuch a N as marches ſo near with, * ee le ? "ur 


'B ur if ye would naw; what, 1 Vapours Atheiſm ends up to the Brain, whe 
55 is once drunk in: Go to the Horror- creating Beds of a dying Atheiſt, whoſe roring 
oice might awake the moſt; lethargy Conſcience that eyer-the Devil Jull'd afleep: There 
e ſhall know by the Urinal of his Eyes, and the Water ſtanding therein, what onvullion- 
its his Soul ſuffers; and ſhall learn from his d. Mouth, how, grievouſſy his diſeaſed: Soul 
is-ſtretched upon the Rack of Deſpair]: Then it is that the voluminons Regiſters of his Cort 
ſcience) which did ly formerly. claſped. in ſome unſearch'd; Corner: of his / Memory, are laid 
open before him; and the Devil, Who hitherto gave him the leſſening Kad of me Proſpect, 
to ſurvey his Sins in, turns now its magn agnifying End to this fearful Eye. It ſhowltl be then the 
grand Deſign of a Philoſopher, to order wh Breaſt: aright, before he go/abkbad to view 
the Works. « of the Creation; leſt; if he leaves its Door unbolted, the Devil ſteal from him 
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certain Dany were / hy Humom Ge#/ig's find that Religio 

chüinhuman Homage to its NAgnitancep d was the facrificing 
- Heathenss: weating PHgrimages;)and hectick i Eents — — did reſolve 
to deny than do adore duith, Neines.! Thus -Larrerzws revolted upon geri 
his Daughter! JP enen the ee untl f, noillerqzd id a Fol 
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Audit prevent this, aur Saviouf doth bod debe 
n i Jight, And; doubtleſs, as The: ſtraighteſt Line Is 
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Deus non ft, tamen nom pecturemi 'ob-perrath vilitarei; Theres fomethi 
He eie gallanteſt and moſhiallurm . And ee e ae ben «pt 
Whilſt it iso faid har tb 2 4 eg rhein 3 


y. Avatice; Effects unworthy! to father d any Ratiohaf Soul; and at which we ſhould 
arlet out (Cheeks withi Bluſnes, as well as Enpale them thfou age Fer; hu u ſtaridl as 
mk awe. f our -Codſoiences, ks: molt AO OA Deity IF: 
ke, whilf>weplace Superſtition in the Fixebſs offilch Neat 
or indifferent: For feeing the Object df dur Rilbratibn, God 
nite,” we can never eee either in our Reſpecis to Hit  opilin\the*-Vaxpreffions'ef them, 
mals ding cmdy, adiniffidle;' where che Object is fihite, and Where we atctibute ore than 
K\ ue; 
| why it is not lawful to kneel at all Occafiohs And if theſe exterior Rites and Ceremonies 
(fome whereof are allowed in all Churches) be judg'd requiſite, for expreſſing our Vaſlalage 
and Subordination to God our Maker, either the 10 are altogether unwarrantable, or elſe we 
| ſhould proportion them (as far as in us lies) to that infinite Object. And ſeeing the Angels 
are ſaid fo cover their Faces with their Wings before Him, the Patriarchs to fall upon their 
Face and Worſhip; and our adorable Saviour, in that Conflict wherein He repreſented Sinful 
Man, 1s, by Matthew, remarked 2 5 fallen upe 
the Ground, and by Luke to have Rnbeled: "Wy etw 
ſuch Geſtures fond Superſtition! It would appear then, that Superſtition conſiſts in Man's 
worſhipping God by Means unlawful ; ſuch as are Qhilateh-Sacrifices, and ſuch like whereby 
His Divine Attributes are miſrepreſented, TT 


an Exceſs, in ſuch Expreſſions of our Reſpect as are in themſelves lawful, And if there be 

ay Strength in that Argument, wherein we eaforce:the- Being of God, from the by 

hious Comſent and Aſſent of all Nations; certainly, by that ſame en 9 we may e 

the Decency, if not the Neceffity of Ceremonies“ For, what Nation bows to Altars, 

out profound and externa Submiſſtofs? And, who lodges upon the Surface of our 

who pays not, as the Negnu do of their Charter to thoſe) Golds Whorn ! they ey Worſhip 
oy 


monial-Adorations,” wrapt up 1 Rites!? 01! bel 2915 5111 5 


9111 Us * 235 Net 10 a 90 2110 1. nt Ii t O Bes v: e. Male 1 0 D 14189 
» 5% ba, Ano hive go r BOD wc O N OL, v9 ig >: 3t Pu TELE 19010 


548 ere eicher commanded 


Bo S r Ar e 


be, 


AS EF ELF me. 


F 


0942 (ITY TY "1 Int Tv G11 9:3 J es aun L 1691 { 21} On 21 * 31:7 21 215 duo 5 : bY v4 #18 
wy A L ho 4 - — 1770 O? in 81112 N. 114 IVE, 25 1 Oz ; 101. RI ID, ns 331 


* * 7 

5 10 * us — D vo 7 1 L % 
5 e e * d fe» - ö > 4 P * n „ þ WO ARG {bane - 5 * A TW * : 
* 9 * * „ © *, S „ Ne ee Acre r 


88 2 | We 22 rs | 1 
— 5 Y 1 þ * . Ls , n 4; — 6." "up * 5 5 by a * « 0 
1 2 By 4 f * * F n Wo d £2 2 3 1 "Bs * * 
© 3.3 4 : . 4 : . a n * * % : ö 1 
& D N * 1 0 . Y 4 : „ : as + 8 $4 44 ö , * * . * * l $ * 
0 l 5 
) h, — , a a * 4 N ; Rc 
« r F , f % * 2 8 x . * ©" ' F *Y FS 2 
> 5 % - 8 RN . . . g n 2 | » k + ow * 
« 1 5 a N > 4 * % : E 7 4-4 
| ? &+ 8 ; : +. 3 . ? : * \ 
K 4 " * 4 a 6 1 z F * 0 : 1 
5 8 of * W 15 * J l * * 6 * % * „ % > Gb 0 * 
. * 4 q * 
1 3 . 4 
- , wm * - „ 4 * k 
"I * 1 > 0S. * F £ # & 7 


7 


1 4 
„ * : #64  Þ 


; by ale e Primus in arbe fecit et Be yer gem! it 12118 DEC 21 hrs a7) © 4 


Hir Tb a, n Hd Bere 
rays. the Fhorteſt3v/ſoorte2moſt 
772 are! always cafilicft effeèctuated; and) a8 Che, harh excellently - . — 


A neiple, s 
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it may he ww are iA Mi 
ig in Fiel inf. 


can never be here! Thus if Rneeling be lawful at any Oceaſiom Fhardly ſee 


n His Face Mark, to have fallen upon 
an, that he ſhould account 


tainted with Cruelty or Tyranny ; and not in 


ſhip, Gere ; 
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Man (who is made after 
to act for his own Glory, in the 


as Beams are lanced: out from the Body of the Sun. Albeit, I be none of Ariftorie!s Parti- 
hath communicated His Goodneſs to Worlds prior to ours, which ſeems but à Conceit of 


* 


rings for His Glory, is an Expreſſiot which, I'think, looks 


of Neaſon, und ſeems to have no Warrant but inwary Cu- 


lory was ſo Brimlfull formerly, 


| ' wiſh the Wicked, and deliver His People, för Hir oun Glory.” And wherever it-is faid, that 


God doth, or createth 1 for His own Glory, it is doubtleſs in this Senſe; in which 
is Image) may act for his o. Glory without any Vanity; albeit 

5 rſt Senſe, were in him Criminal. It is then more mg 
that God being infinitely good, and all Good being ſui c catiuum, that His Deſign in 
creating the World, was to communicate and diſplay His Goodneſs: And upon this Baſe 
obably; hath Hriſſorle reared: upchis Error, of the Works Exiſtenty from all Eternity; for, 
eeing Grod:wa$iabiererno, infinitely. Good and that'Good is ſtill communicative; he did (it 
may be) conclude, that ab, aterno, God did communicate His Goodneſs which could on 
be to Creatures. And therefore iti was-neveffary that there: ſhould have been a World + And 
ſome Philoſophers have averrd, that the: W orld- flowed from God per emanationem; ab etern, 


ore 


Zzans, nor hold my Pbiloſophy of him, as my Superior; yet I cannot but | think, that God 


ou Years ſtanding! But I am not iſo arrogant, as to determine the Time of the firſt World“ 
irth, nor how many Cadets it hath had reſolving to leave its Date blank, to he filled up 
by ſome 2 Pretender. Neither ſhould; I accuſe mine own Thoughts of Hereſy, for 
concluding, that probably there are at preſent Thouſands of Worlds co- exiſting with ours; 
whereof 3 it may be, are govern d 2 Maxims, if not contrary, yet at leaſt different 
from theſe which are our Ganons: All which Worlds, albeit they were actually ſubſiſting; 
would ly in the Boſom of the large imaginary Spaces, (but like ſo many ſmall Balls in the 
Corner of a large Tennis-Court. I ſhall not, for confirming this Opinion, cite, with an ig- 
norant French Curate, the Parable: of the Lepers; where it is ſaid, Nonne ſunt decem mundi“ 
Becauſe I know that it was wittily anſwered, Sed abs funt religui novem? n: 
SENRARR'Y 5417 gafiotees 10k oliipot' Dgbat f ̃]²— Oo 0 


* Li * 4 * = : 4 in 
% A o 1 i a. + 1 # MY \ Ws 8 $ „ OE n er "IS A ; - * 4 %4 F 3 $ r * 
* } ? - CL. 3:4 $ K $1 5 i Ss Ty 4 14 ; ; £1 : A 91 4 A y A — f ee HE. f 9 F e ? z * i S , S 4 3 1 2 4 


. 7 * ' \ | 
7 ; * © + : *, . 1 * * * 3 . v. * 1 RED 5 5 ö 3 4 . : . 
—— %” „ n „ 3 $568 1 % 2 5 dr be et £29 3 5» 
8 | X , 3 . 0 „ 3 at I 114 « 44S $4 WA & . . «„ OP 3 * , l N : © c 2 3 — 
8 : : ; 2 OR EV fe = 2 
1 * * 1 A 4 * 4 © A 2 
, * _> 2 * — "4 by 4 
* * 4 1 4 * * * 5 hy 0 „ : * ** - * ＋ a} of * * 1 35 r 4 s Pg * 5 3 * e L 8 e 1 wn * N . 1 
« . 5 ö , 1 1 1 ar Fre * , 1 : ; . EI 
AT ITS 3 / 111 183 1 ? T | # a N. N * IF a EI S438 5 23 a 0 
* 4 k ha * * . „ & we SS © 7. tS \ I "OY = 6 WJ - * ” 1 + Lud Pl Fw * 23 * F vere - - 
* 
$ 4 4 15 N 5 ö \ > 4. # 
Fes 2 44 6 N E We 4 rg q 4 4 * 89 4 5 3 K . * — * * 5 1 1 
* 3 le a 1 © 4 ! "8. } 7 2 * 3 7 - 8 v S + % 4 + 4 1 : 4 ? 1 ? 1 * * 1 * * F 7 69 
* * 8 — Py 4 © * y © X 5 * 5 8 * KK of ? Q + # % « A a. 0-4 . «at - 4 - ty . , 
* 
F , ; : hs 4 » 
7 * us Ul £4 1 4 7 
- * 8 + * : : ® 4 > " : 3» L OY 4 ; ; 
14 151 wh \ ; HY 1 * 1 4 "4 = © + } + 44; * f 
4 — 1 " * 5 * 8 # . „ 5 ks. F * . "_ . . p 
0 \ e | f wo 
— 0 123 2 þ 4 8% 
; 8 | N Fats,” \ 
* 4 * 2 n £ X . 7 Be » 4 * 1 5 0 
4 Sa : * 1 6 7 9 5 * * 1 * —  , _ : 3 * j 5 4e K 0 : f N 1 
6.5, , 1 r t ws. Þ. 74 N 4.4 4 14 02 EE i 4 8 ; 2 - y l ; N 
| wi 44 3 | | ; Y 1 . OS. #44 4 TY ku HN wot: . S 5 3 S ö 
* ' * 4 
— v4 \ y ; >» S o * r ” N * 1 5 
#1 8 5 4” 4 1 7 X » {(F 3 
p wy 1 43.7 hte - , | | | 
NF: $2 Be ; 3 -} 493 BY # 4 n 
* 
— 


- r 11 9 3 K 114 7 o 
nr © oo ee Wop BY. 
— 


; * , 
> 
q # «S 6. * * =. of © ve 28 4 WY 2 . 
S- 1 A I * N 0 6 te 7 . 1 9989 * 7 J 13 n 
bo - 1a & * * „ 4 W 4 4 + * # # ' + # # 4 ? 4 t 
4 1.4 
5 * x 1 R 
N * E 7 * 75 1 # p 3 5 . 0. * v , » » 
. 4 : 1 Es _— , : 
el 4 * * * R 1 # Lancs. 7 = * * „ $ — % F : \ 
1 6 2443 © 4 9 1 1 W 15 37 ? þ 7. "Org. Y +. ' : 4 S.-$+&8..5 4 {4 I-28 NE 
F 3 sn „ 1 0 1 4 4 + a 4 * 44 = 4 in 6 ze # Song : ; - 1 7 5 1 
*. 
| ; 5 ® 1 „ 1 » © . { A k v i * 
2 a ge 0 / de ” 9 S. £4, * n . : Ky % 5 7 owt i 
e. Nn ; , 4, Wii ; 10 1 . 1 IE 
4: & © „ 9 : . a # = & 4 ++ 4 wt a 0 3 bo K. 4s \- * * - . 1 1 * * - 
= | . i » * 
& Þ * 1 


* 
* 


JTCTCTCCCCCCCCCCC%CCCCCCCCCCCCCVT 1 
XHAT Eternity is all preſent, and that, in it, there is neither Preterit, nor Future, 
is but 188 and a needleſs Myſtery impoſed upon our Belief, which is really 
% more Myſterious, than the Trinity. Who knows but it is founded upon an Ex- 
Freſſion in Cicero, wherein Eternity is call d efernum' inſians? For how then can 


ſaid, that God was before) the World? For was is preterit, and before the World 


there was, as theimſelves alledge, no Time; and ſo there was a ur in Eternity. Is not God 


call d by Himſelf Alpha and Omega, Firſt and Laſt, the one whereof is preterit, and the 
other future? And it is ſaid, Rev.-16. 5. O glorious God, who art, and waſt, and ſhalt be. 
And if it be anſwered, That this is only fitted to our Capacities; certainly, that is all i 
craved : For doubtleſs there is no ſuch real Thing, as theſe three Meaſures of Time, even 
in Things finite and created ;.for they owe their Being only to our Conceit, as well in the 


one as in the other. And when God deſctib'd Himſelf by His Name JA H, I am, it was 


not meant, that no Meaſure of Time could be attributed to Him, but the preſent ; but ra. 


ther, that what He was, was to Man incomprehenſible. And that all we could i 
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Him, was, that He exiſted; and by that Expreſſion, that all Things to Him ate preſent; 
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"OW God employs His uncontrolable Sceptre,” after what Faſhion He governs this 
lower World, and in what Characters B writes His Eternal Decrees, hath beeii 
the arrogant Study of ſome mad cap Pedants, who talk as Magiſterially of His De- 
X crees, as if they were of His Cabinet-Covincil, And albeit to deter. ſuch. bold 
Intruders, He deſtroy'd "Thouſands of His ancient People, becauſe they looked into His 
Ark; yet ſuch is the Petulancy of ſome later Wits, that they muſt needs look into His un- 4 
ſearchable Boſom, and there marſhal all His Decrees, and conceit they underſtand HisWay «2 
of working: And thus, in diſputing of Objects infinitely remoy'd by their Abſtruſeneſs from 
their Senſe, they ſhew themſelves more ridiculous, than thoſe who would diſpute concer- 
ning the 8 of an Object, before it come ſo near as that they may know of what Spe- 
ties it is: For ſeeing it is a Maxim, That there is nothing in our Underſtanding, which hath 
not paſs'd to it thro our Senſes; and that the Things of God are immaterial, and ſo fall not 
under the Cognizance of our Senſes; it muſt be Folly to think, that any human Scrutiny can 
find out Myſteries that are ſo unſearchable, except they be imparted to them by immediate 
Revelation; a Kind of Correſpondence which, I conceive, few now-a-days hold with Heaven. 
Yet, I confeſs, it is as hard to confute the Fictions, as it is impoſſible for them to come b7 .-+ 
the Knowledge of them. But as this Study is unattainable, ſo it is unprofitable ; for ſeeing ä 
God's Art of governing the World, and His Decrees of ſaving or damning its Citizens, is | _ 
a Trade we ſhall never be able to practiſe; Why ſhould we have ſuch an Itch to underſtand, 
it? Tt ſhould be enough to us to be ſaved, albeit we know not how, or by what manner of 
Decrees; except we be of the fame Metal with that fooliſh Patient, who would hot be cured, 
becauſe the Phyſician would not ' ſhew him how the Cure was to be compoſed, and what 
were its Ingredients. And is it not the Zenith and Top-branch of Madneſs for us to pry 
into God's unſearchable Decrees, who know not how our Neighbour's Calf is formed in its 
Dam's Belly 2 e 5 50 64.3; I 1 . 415 | "A 4 
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tao! near an, Aﬀfini "oh thisg] is the: Doctrine of Phed ee 26, Tome. reach ic; 
Gerdi they will ng n to play the mere Spectator in his own Salvation: And albeit 
there be a free and full Tender of bevy madeto loſt Man, yet will not allow him any Pow. 
er to embrace or reje& it; judging this one of the neceſſary Appanages of God's the Oe 
—_ tency, that He dall ſave or condemn ex mero beneplacito; never conſidering, that the 
1 ſtion is not, what God can do, but what He doth: And that it derogates nothing from | 
IF Oy, that He will not damn poor Sinners; who, according to their Doctrine, cannot 
md for their Obſtinacy, becauſe it w was never free to them to do otherwiſe. And how 
Ke ay you) could the Slu uggard. in the Parable\ have beem puniſh'd for not improving his 
ent, and laying it up in a Napkin, if God had, ds His —— caſt an inſolvable Knot upon 
that Napkin, wherein 5 was lai up! . 


Tux other O men will have Wen Cauſes the ſole Agents; ; and benches, that C 
= i rery 1 62 7 g of each Creature, did Aar it bs innate. 98 ſufficiens 820 | 
= N alles for its Subliſtanice ;; 183 in 0 en f its Subjection to its Maker, reſervd 
= Lata e a PO We, to end and bow theſe Inclinations upon ex- 

| Dory Occaſions, for the Good of the Univerſe, ar when His infallible Omnipotenee 

uld think Expedient. Thus when that 3 Eye of the World, the Sun, Was firſt 
ated: off the Frame, it had in Commiſſion te te its Influences over the World without 
any F 1 Arnent yet was its Motion arreſted, and turn'd back by an extraordinary Warrant, 
7 ys of Jaſbus and Sta. Thus ey make the. C 1 reſemble a Watch 
hich” 102 it is once completed, goes by its own Springs and Wheels, without the Artiſts 
extraordina Aſſiſtance. Yet when either its Motion becomes irregular, or when the Ow- 
ner finds it fit, it is unpieced, or hath- its Index put forward or backward at his Pleaſure. And 
this laft ſeems to ſuit beſt with the Fring esu, 3 of 1 and Stoiciſm. With 
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ianity, becauſe it gives a Check. to Pr Bade e ns Man to. n 
2 e e of his on Condition; beca Aden uaſh theſe 4 4 
cies, which 1 1 Ambition is 0 2 boidings aid te bi leſpair;, bec, 
the firong Arm Providence, may heave him up above all his Dith ulties. | 


Tas eorreſp ponds beſt likewiſe -with. Sto bieilm, becauſe i 1 the Hands of « Shiggzed 


from his Boom, and ſets. them at Work to N for omg ell, and not to repoſe. his ares 
 fonable Hopes upon Divine Providence; which only keeps thoſe. from ſinking, who endes 
vour to fwim. This kkewiſe takes from Man all of ſmning; not. ſuffering him to 
| hay: over his Vitiouſneſs yon Providence; a Shift too en mong Heb aomilunderſan 
' ae en Doctrine of Reformed Churches. 0 | 


Tuis Opinion makes us likewiſe any what the Heatbens 1 meant bi Fortums, ie 
they term Sac; what the Stoics meant by Fate, which they confeſs'd to be irre/i{ible; 
and in what Philoſophers concluded, that each Man « bammer out his own For- 
tune. As to the * pe 8 yg nt it cannot be thought, that ſeeing it was b themſelves 

that they could truſt it with the Reins of the admirably managed 
World. And ſeeing they confeſs d, that it was always ſtaggering and unconſtant, it cannot 
be thought that they could aſcribe to it all the curious and juſt Events, which they themſelves 
admired hourly. Wherefore it is bee that the Philoſophers. having, through the Pro- 

Tet of Nature, and by an TO Xperience,: obſer vd, t Ven (who. ated. from 

Freedom of Spirit unreſtrained either by Providence or Star- Infſuences, 5 to his . 
erations) was of a volative 0 capricious Humour; therefore they conclude, that the 
State of Human Affairs, which was framed and unframed at his ill-fix d Pleaſure, behov d ne- 


geſſarily to be moſt ſubject to Changes. And chat ſeeing the in of Ceſar depended 


_ up on the Inclinations of his Soldiers, who by abandoning U fetch his 
He 2 with them, they had Reaſon therefore to tenm̃ Fortune ft and b to 
zard, 


Tas the Advancement of the "elf: Courtier is uncertein, W it — 
Finder of bis Prince, whoſe Spirit hath Bug ay of Uncanſtancy,. as well as hath that of 
the fearful Subject, ef oh trembles under his-Sceptre.. And thus the |-conſuming: Studen 

romiſe bimf elf no Applauſe, becauſe the aralytic Hand of | the Mul titudes a hol& 
the es e his Abil ties are 2 9 
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ing 3 0 a 0 1 Mans Win, 
GAs particular: Perſons}. and ve nu ies of all other Crea 
e beende bes ore, ede N N RUE WIS 0 
| coves: 10nd: peeing yore lib; f 4 EET ike 
Tus iind Branch of: Divine Aa which n fn in the: 8 ft 
whereby God makes all human Inclinations-run' ſometimes ag dhe BY 


tick Nature, was: by them termed Huta And this in their Mythology, they 
| Adamant Chain, Which they faſtnæd to the Foot of Pupiter's Chair; meaning by its Ada- 
mantine Nature, that it was. hard to be broke, like the Human 30 and by baking it to 7. 
pitor's Chair, that it was the Product of the Almightyes Power. "Thus Fortone * Fate 
were to them, but the Right'and Leſt Hand of Chriſtian Providence. 0 


Tusk embodied 4s elt, the Stoics, finding t 175 Fortune's Megrim could not be 5 


nor Fate's Deprees reſcinded; and yet reſolving, in ſpight of all external Acoidents, to de. 


cure to themſelves a Calmneſs of Spirit; did place theis Happineſs 2 a Contempt of all 
theſe Follies; whoſe: Bloſſoms Furtuns could not blaſt; and ſdught for 5 ineſs in an Ac 
quieſcence to all which Providence did unalterably deoroe: 90 that alba fortune nor Fate 


hoo cone in the di 95 nA n Wan BY pes he ae and ſubmitted to 
te other. 


Ax n in this Senſe, ins Mun! in 1 lan, Was admitted to be ber. af. Work to 
his own Fortune; and that, without diſpar the Omni ener of th Fortune- 
maker, in Submiſtion to whom their Happin $ Was placed i Fo os as off 


Auviv9 the Knowledge and Acknowledgmeht of x:Godi be. the Baſis: of it true: aan 


and a firmer. one than any the Heathen could pretend to: Vet that Knowledge of Him, 


which by the Curioſity 2 School-men, and me igotry of Tub-preachers, is now formed 
in a Body of Divinit 5 of all others rhe leaſt — Fh ary, and the moſt dangerous. And 
— did ſee God but in a Glaſs formerly, that Glaſs is now ſo miſted * ſoifd by 
each Pedant's flegmatic Breath, that it is hard to ſee Him at all, but impoſlible 
there. And to extend à little that Myſterious Analogy; we are ſaid to behold God here, 
_ as in 4 Glaſs; and as. Objects are beſt perceived in th ſmootheſt Mirrors; ſo the plaineſt 

Deſeriptions of Him, are {till the trueft: For when He is ſeen by Atheiſts in the Globe-Glaſs 
of their Infidelity; He a res leſs than really He is; when behel&by the Pagans in 1 5 N 
tiplying Glaſs of Paganiſm He appears many; and when He is looked upon in the Ma 
fying Glaſs of Superſtition, tho? He appear: but one, yet Fle is mifrepreſented, becauſe E 


are, in the more Ainet, the e 0 mee as by © n e 
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all other Things, fall moſt yy N. the Soul of Man: Which beeauſe it 
was Chief in the 'Tranſgreffion, n Reaſon to haue been moſt tortured in 
2 the Puniſhment. And now his dave Spirit, 1s daily pierc'd with the Prickles 
of Thorn 55 and Debates; which, as like Briars, they 8 uce no Fruit fit for ali- 


mentin noble Half of a Man, which is his Rational Soul; fe de they, ke Thorns, pierce 
his tender Conſcience, and ſo ſerew- his Torments to their ki 


repreſented as more — than He deſires to appear; and ordinarily the e cut Gaſes 


gheſt Pin. The Thoug its of 


to fee Him 


CHAT Hug Curſe which id fow al the/ World with Brigrs end There did; of 


God, and of Settlement in Him, which like Balm ſhould cure-thoſe Sores,'is: become that 


Hemlock: which oecaſtons his actions, and poiſons his Meditations. For albeie the 
Heroes of the Primitive Church, did give Milk in abundanee to Infant-Chriſtians; yet m 

of their Sueceſſors have mixt it ſo with the tart bh of Contention, that the Milk begins 
now to eurdle, and fo is begome loathſome to the A 
of Churchmen being idle and conceiving; that 5 
their Voeation might by Laies be underva ved as eaſy x thoy we dee 
Applauſe which was due te Quaintneſs of Wit, e ＋ a And ureh, whe hurch- 
men could not draw — from ghe 1 5 9 as did che Heathen rieſts; n 
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verend Churchmen; and by the mad Hands of bigot — 


ſublime Truths, which they catch not by that Corner which is neareſt, as meaner 


7 


whi | | 01 
lations. And then that precious Blood, which formerly purpled only Pagan Scaffolds, dyed 
now the Swords of Fellow-believers ; who to propagate their private judgment, buried 
Churches under their Rubbiſh, fed the Birds of Heaven with the Carcaſes of Pious'and Re- 


i 
cred Bonds of Natural and Civil Duties: And 'thus they rais d the Devil of Contention; 


whom they could not lay again; and made this Itch of diſputing, turn the Seab of the 


Church. h 


ths Sm again, in whoſe Brains ſullen Melancholy form'd Phantoms and 1deas, invented 


Scholaſtic Theology; and theſe in abſtract Cells erected a Mint-houſe, for coining the Droſs 
of their own Contemplations into wonderful bombaſt Notions ; and to make them go current 


in the ſuffering Church, gave them the Impreſſa of Theology. 


A Tulxp Sort, not able to ſoar their Pitch in the Sky of Invention, reſoly'd to ſet up a 
Correſpondence with Heaven: And this they call'd Enthuſiaſtic, or inſpir d Theology. And 
their Cabbins were Poſt-houſes, where one might know what was reſolv'd lately in the Con- 
clave of Heaven, whether the King or Parliament was to wear the Laurels, and what ſhould 
be the Iſſue of our pious Rebellions. Theſe could likewiſe caſt the Horoſcope of our Salva- 
tion; and invented a Species of Phyſiognomy, whereby they could tell, if the Marks of Grace 


dwelt upon a Face; and if one had the Tracts of an Ele& of God: After this Faſhion did 


they propheſy their own Fancies, and call that Providence only which made for them. 


Tux wants not ſome likewiſe, who out of a well meaning Deſire, to make the Lamp 


of Truth dart its Rays with the clearer Splendor, ſnuff it ſo nearly, that they extinguiſh it 


quite, and leave us nothing but the Stink of its Snuff; like ſome curious Phyſicians, ' who 
rge ſo ee that they deſtroy the Body entruſted to their Cure. We in this Ifland 
l 


ave met with ſome of theſe Char/etans, who, I'm confident, purged oftner both Church and 


State, than Luke, the beloved Phyſician, would have preſcribed, if we had had the good For- 


tune to have been his Patients. 


Tus talleſt Wit is not able to reach Heaven, albeit (1 know ) many disjoint their Wits in 


ſtretching them too high in the Enquiry of its Myſteries. Neither impute I our ſhort-coming 
in the Knowledge of theſe Myſteries, ſolely to their Obſtruſeneſs ; but I believe our Medi- 


tations are more clouded in relation to theſe, than really they need to be, becauſe of their 
innate Frailty : For we ſee, that ſome, who are Maſters of much Reaſon in Things human, 
betray much Folly in their Devotions: Wherefore I'm induc'd to believe, that it fares with 


the Soul in this, as uſually it doth with the Body, whoſe Pulls are proportionably the weak- 
er, as the Thing graſp'd after is placed above its true Reach. And fo theſe arrogant Preten- 
ders pull but faintly, becauſe they raiſe their Meditations too high on their Tip-toes; where- 


by they are diſabl'd from employing all their natural Vigour, in pulling at theſe 1005 {0d 

Vits do, 
(and ſo are more ſucceſsful) but endeavour a Fetch at what in Divinity is higheſt; by which 
Effort their Endeavours are fainter than thoſe whoſe 'Spirit is of a leſſer Size. And theſe Co- 


_ boffus-Wits become the greateſt Heretics, as thoſe ordinarily are moſt burnt, whoſe Fingers 


oftneſt ſtir up Fires; and as ans ps have more Cuts and Wounds, than any other Me- 
chanics, who handle not ſo oft theſe wounding Tools. It is not fit that mortal Man ſhould 


wreſtle too much with theſe Myſteries, leſt his Reaſon, like Jacob, be forc'd to come off 


. Norrwrns! hath more buſied my Thoughts than to find a Reaſon why the Heathens, who 
were as aſfiduous and zealous too in the Workip of their Gods, as we Chriſtians, did never 
frequent Sermons, nor knew no ſach Part of Divine Service; whereof; probably, the Rea- 
ſon was, becauſe their Governors (whoſe Commands amongſt them were the ſole ene 
Hip of all Eocleſiaſtic Rites) fear d that Churchmen, if they had been licens d to harangue 
to the People, would have influenc d too much that groſs Body which was the Reaſon like- 
wile, why in the Primitive Church (as one of their Hiſtorians obſerves) ex formula populo præ- 
dicabant, tantum antiquas timebat MoYoyc: they preached only 'approv'd Sermons. 80 
much did Antiquity fear theſe Leaders of the People z a Practice, 3 lately renew d 
by the Duke of Raſſia. And this-ſeemeth alſo to have been the Reaſon, why all Liturgies 


have prick d Texts for their Preachers, leſt if they had been leſt a Freedom in their Choice, 
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niaſtry, broke to Pieces all the Sa- 
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low God but a moſt inconſiderable Number of thoſe whom: 
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nown'd Fathers have left as Legacies to;Poſteritys; whitheſe which our Age runs after; we 


es Rod; 


would find, that the firſt were pointed Leſſons of Mortification which, Iike 


could draw'Guſhes. of Teats from the rocky: Hearts of the: moſt obdur'd Sinners :/ 


many: of theſe are but State-gazettes, wherein Heople are inform'd, what are the Reſolves of . 
the Civil Magiſtrate: | And whereas their firſt Inſtitution made them Ambaſſadors. of Glad-ti- 
dings betwixt God and His People, they have made themſelves Heralds to denounce Wars 


bet wint God's Vice-gerent-and his Subjects. Thus Peter's Sueceſſors will-oft-times, like him 


| ſelf, rather draw the Sword, than watch for their Maſter And ſince our Saviour hath dif. ; 
arm d them, as He did Peter, and fill d their Hands with, the Keys, thoſe who offend them 


are ſure to get over the Head with theſe. I gonfeſs, God hath not left His Church without 
ſome skilful Pilots, to lead in His Servants with Security to the Harbour of Salvation: 
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JS T of all Chi , like coy Maids, ' lace their Bodies ſo ſtrait, that they 

bring on themia Conſumption; and will have the Gates of Heaven to have been 

only made for themſelves; And as this Nigardlineſs hath poſſeſs'd Churches, from 
that Root hath ſtem'd the Churliſhneſs of ww or apt Chriſtians, who will al- 
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Je hath admitted to make up His 


viſible Church. Thus ſomePaſtors will only admit Two. or Three to be Gueſts at the Lord's 

Table, allowing no wedding Garment, but what is of their own ſpinning: And others, with 
their uncharitable Hands, blur the Names of all their Acquaintances out of the Book of Life, 

as if they were Keepers of. His Regiſters and Rolls; and will Only have Seats kept in the 


Church triumphant, for Three or Four Siſters; who! are ſo frugal of their Devotions ar. 
nn O Ot t Devotions, as to ſpare 
them at Home, to the end they may be liberal in publick. . both theſe ſhould conſid er, 


that the New Feruſalem is ſaid to hive more Gates than one; that John in his Revelation 
tells us, that numberleſs Numbers were ſeen following the Lamb; arid that it is not probable, 


that the wiſe Framer of the World made ſuch a ſpacious Dwelling as Heaven, to be inhabi- 
ted by ſo inconſiderable a Number: Whereas Hell (Hell in the Geography of believ'd The 
dition) is only the ſmall Kernel of this ſmall Shell 2h Earth. I know that many are called, 
and few choſen; and that the Way is ſtrait, and few enter in at it. But we ſhould conſider, 
that theſe Choſen are ſaid to be few, in reſpect only of thoſe many who are called: Which 


is moſt certain; for Ten Parts of Eleven are Pagans of Mahometans (and all are called); of 
that Eleventh Part, many are malicious Heretics ; and amongſt the Reſidue, many are fla- 


gitious and publick Sinners. So that albeit the greateſt Part of the regular Members of the 


viſible Church were ſav d; yet the Number would be ſmall, in Compariſon of theſe others, 


The Body of the viſible Church ke * 
lements. "Ang albeit mult, ke all other Bodies, be compounded of contrary E- 


but excrementitious Parts, ſhould not be ſo nearly pared, as that the Body may bleed; yet 


# 4 # 


ny _ 5 4 Pte 8 e. peer may not ſcratch one another: They ſhould feed 
not upon Blood, but MIIk; and they are unmannerly Gueſts; who will not ſuffer others to ſit 
at their Maſter's Table with t bee. 4 , e , 


bn Pleaſes my Humour to contemplate, how that albeit all Religions war againſt one ano- 
ther; yet ate all of them govern'd by the ſame Principles; and even by thoſe Principles, in 
N 988. which they ſeem to abominate. Thus albeit the Geſſation of Miracles be cryd down 
y. many ; yet do the moſt bigot relate, what Miracles have been wrought by the Founders 


of their Hierarchies, and what Prophecies Pay have oraculoufly pronouneed. And ſeeing 
FT 


all confeſs, that God in our Days breaks the Proſperous upon the ſame Wheel, on whoſe 
Top they did but lately triumph, making Fortune adopt the Oppreſſed in their Vie | Why 


| thould we talk ſo much of the ceaſing of Miracles? For doubtlefs theſr Effects are in Poli- 
Cy as contrary to Nature, as are the * of Iron; or ſweetning of Rivers; or rather 


12000 N > more 


r 


1 
0 4 
9 
* 4 "3 
1 * 
5 \ 
WY : 
”..% 


it Jam not of opinion, that this Body ſhould be ſuffer'd to ſwell with Hu- 
mours; yet I would not wiſh, that it ſhould be erated with Purgations. Its Nails, tho 


9 have ſuited beſt with ſuch ſeditious Libels as are 
People, in lien of pious Homilies, at remarkable or feſtival Oeca - 
Bons. Yet I think, that our late Doctors, who can find all Doctrine in any Text, would eai:- 

ly have eluded that Canonie Deſign. If we ſhould. parallel the - Homilies, which thoſe re- 
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P y Abele Inta 
not by y yet it Wall: Neiched ie hereby 
Church under the Sun, which would not fix the Name of Heretic, and account him (almoſt) 


reprobate, who would refuſe to acknowledge the leaſt Rational of their Principles: And thus 


theſe Churchmen pull up the Ladders from the Reach of others, after they have by them 


ſcal'd the Walls of Preferment themſelves. That Churchmen ſhould immerſe themſelves in 
Things Civil, is thought excentric to their Sphere, even in ordine ad Spiritualia: And yet 
even the Capuchins, who are theigreateſt Pretenfers|tÞ 59 5 Chriſtianity and Mortifica- 

tion, do, of all others, dipth moſt in Things Civil. The Fanatic inveigh againſt Presbyte- 
3 The SR ee d the en ig Radze a Lie "ge = Whore 
of Babels Shirt. The Zpiſteps/t.flouts at the: Popiſh Robes; as the Livery of the Beaſt. 
The Autinomian mn Diſciples from all Obedichee 40 the Law. The Proteſtant 
enjoins good Works, and ſuch as are commanded, but place no Merit in them. The Ro- 
man Catholic thinks he merits in his Obedience. The Fauatic believes: the” Lord Supper 
but a Ceremony, thio taken with very little outward Reſpect. The Prectyter lan allows 
but will not kneel. The Epi ſcapiſt kneels, but will not adore it. The Cutholit mixe 


doration'with his kneeling. And thus moſt of all Religions are made up of the füme Ele- 


ments, albeit their Aſymbolic Qualities predomine in ſome more than in others. And if that 
Maxim hold, that majus & minus non variant ſpeciem, we may ipronounce all of them to be 
„„ 8 


% 


8 8 9 e eee, ee eee al SAE Melg arise f 
Tus Church, like the River Nilut, can hardly.condeſcend where its Head lies; and as 
all condeſcend that the Church is a Multitude of : Chriftians, ſo join all their Opinions, and 
you ſhall find that they will have it to have, like the Multitude, many Heads. But in this, 
as in all Articles not abſolutely neceſſary for being ſaved, I make the Laws of my Country 
to be my Creed: And that a clear Deciſion herein is not abſolutely neceflary for Salvation, 
is clear from this, that many poor Clowns ſhall be ſaved, whoſe Conſcience is not able to 
teach their Judgments how to decide this Controverſy, wherein fo many Heads have been 


1 


» r 2 111 : 
112114 


confounded, ſo many have been loſt, and ſo many have been ſhrewdly knock'd againſt one 


another; from which flinty Collifions much Fire, but little Light, hath ever burſt fortn. 


» 


. Gov, by His Omniſcience, foreſeeing that it was too darling « Sight for he poli 


Eyes of Man's Soul, to behold Him invironed with the Rays of Divine 
ſtow upon us Three Mirrors, wherein we might contemplate Him, (as we'uſe to look upon 

the Sun in a Tub of Water, not daring to eye his native Splendor): The One was the Mir- 
ror of the Law; the Second is the Works of the Creation; and the Third is the Soul of 
Man, which He Himſelf hath told us, is framed after His own glorious Image. stin 


As for the Firſt Mirror, the Law; God knowing that Taſbintt, or as we term it, 4 nan 
ral Conſcience, were complete Digeſts of all that Man was to obſerve, he did make that Mir- 
ror very little, a Volume of only Two Pages; but that Mirror is of late ſo:muller'd about, 


by marginal Notes and Commentators, that the Mirror itſelf is almoſt over-ſpread by them: 


And it is very obſervable, that in the holy Regiſters the Law is ſtill abridged ; but we never 
ſee it enlalged Fo n 8 

Bounds; yet our Saviour ſums them up in theſe Two, Fear the Lord thy God with all thy 
Heart, and Love thy Neighbour as thy ſelf. And the Apoſtle Paul, in his Divine Epiſtles, 
profeſſes, that he deſires to know only Chriſt, and Him cruciſſed. So that Fm confident, that 


For albeit the fundamental Laws of both Tables were packed up in narrow 


if our Saviour were to preach in Perſon once more to the World, He would inveigh againſt 


* 


our Caſuiſts, as much as He did againſt the Jeuiſh Talmudiſts; for the one, as well as the 


other, are eqnally guilty of burdening the Shoulders of weak Chriſtians, with the unneceſſa- 


Xx Traſh of human Inventions. For I remember to have ſeen a late Caſuiſt diſpute conten- 
tiouſly amongſt his other Caſes, Whether Tobacco, taken in the Morning, did break a * 
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may'difcern betwixt Good 


p T ty, and do accor- 
L l gly ; an Thing from with- | 


Man is oft-times, by Thouſands.of Ocga | 
Pulpit-informers ; if in that His Ri rednelf 


at ſome Time in a Fever of Luſt, Revenge, or ſome ſuch Sin, that then the Conſcience may 
rave; yet I dare ſay, that albeit the Soul, out of an inordinate Deſire to enjoy its own Plea- 
ſures, may ſet its Invention at Work, to palliate the dinfulneſs of what it deſires; yet by ſome 
ſecret Knell, the Conſcience ſounds {till its Reproof. And I dare ſay, that never MH erred 
without a Check from his Conſcience; nor that few have ſinned, after an Approbation ob- 
tain d from his Conſcience of what he was about: And when we aſſent to theſe Doctors, 
is it not becauſe our Conſciences, or our Waser which are the ſame) aſſent to what 
they inform? Which evidences, that our Conſciences are more to be believ'd than they ; 
by that Rule, Prapter quod wnumguodgue «ft tale, 8c, But to convince us af the Folly. of 
our Addreſſes to theſe Doctors, it may, and often doth fall out, that that may be a Sin in 
me, which a Caſuiſt pronounces to be none: As if my Breaſt did ſuggeſt to me, that it were 
a din to buy Church-Lands; if thereafter I-did buy them, it were doubtleſs a Sin, albeit my 
ors, following the Canons of their particular Church, aflured me, that the Sale af Church 
Lands were no Sin in itſelf. I am confident then, that this Caſuiſt· Bivinity hath taken its 
Riſe from the Deſine Churchmen had to knew the Myſtery of each Man's Breaſt, and to the 
end nothing of Import might be undertaken without confulting their Cell; perſuading Men, 
that in ordine ad Hpiritualia, their Conſciences, and conſequently their Salvation may be in- 
tereſted in every Civil Affair. And to confirm this, it is moſt us d by Feſaut and Innovators, 
who deſire to know all Intrigues, and ſubvert all States; whereas the Primitive Church knew 
no ſuch Divinity, neither have its Doctors left any ſuch Volumes. 
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Ir may be urged, that ſeeing the Conſcience is but a reflex Act of J 
Judgment is an unſure Guide, the Conſcience cannot pretend to be infallible; and that the 
one, as well as the other, is tutor d by the fallacious Principles of Senſe and Cuſfom. And 1 
myſelf have ſeen my Landlady, in France, as much troubled in Conſeience for giving us 
Fleſh to eat in Lent, as if ſhe:bad caſt out the Fleſh of a Chriſtian to be devour d 0 
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long, as to have preſcrib'd the Title of Divinity; but 


how ſoon its Subſtance flaſhes: out; and its 
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their Prophets 8 g apainſt the Moral Le. 
ofa Deity might have at firſt been brooded- im che Council: Chamber 
2 with profound ReſpeRs: Vet if "we Pry n A4rro OW! into this 


v tell us, that the Mabomeraur find: themſelves! as much pn 
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Donceit, we hall find in it ſomething of  Inftin& previous to all Forgeries poffible. For 
what viasgit (L pray yon) Which encouraged, or ſuggeſted to theſe Politicians, that ſuch z 
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ng as the 
. iſting:Notionof it. Or, how entred that Fancy firſt in their wild Heads? 

many contemporary, yet fur diſtant, 1 fall upon the Tame 
it being ſo remote from Sex/#;/ and for framing of which 7dea, their 
uld never furniſh a Pattern? Conſcience then muſt he ſomething elſe, than the 


Fumes of Melancholy, or Capricio's: of Fancy; for elſe roaring Gallants, who are little 
troubled, or can eaſilũ conquer all other Fancies; would not beſo haunted by theſe pricking 

Pangs chi they were nor infllbly/ Divine; debovd to de merely ridiculous, and h 
4 want all Support fro Reaſon Or Experience. i 20086 ee , (215 
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Tux is another File of Caſes of Conſcience, which is Cadet of that ſame Family; 


and theſe are ſuch Caſes as were the Brood of theſe late Times, Which like Inſects and un- 
clean Creatures, may be ſaid generari em putri materia: An Inftance whereof was the famous 


Siſter, who asked, if ſne was oblig'd to execute her Cat for killing a Mouſe upon the Sab. 

bath. This was a Theology taught by old doting Wives, and ſtudied by State-ExpeRants, 
who to gain Applauſe, and in Hopes e mount Preferment's Sadle, made uſe of this gilded 
[hot inveigh againſt this\Foppery, ſering it ben ro, poſſeſs Men'sConoeir fo 

winity; but Hike a Meteor, which becauſe it is fix'd 

to no Orb, and is but a Maſs of inflam'd 1 doth therefore diſappear immediately, 

hes are now entomb'd'in the fame Clay with 

its Brother Twain, that pious Namfemſe wherein God Almighty. was treated with in Familiar, 
d not in Superior. % ae e e een e FEA 0 9753 oh} T9950 #155170 ©: | 
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8 God did light the Candle of a private Conſcience, in each private Breaſt; ſo 
hath He hung up the Lamp of the Seripturesin the Body of His Church: And theſe 
we may call the Conſcience of the Church, whilft militant. Which ſome, by 
| c the Breath of their Vanity, and Storms of their Paſſion, endeavour to blow out; 
whilſt others make no other Uſe of its Light, than to ſhew them where to find a Jeſt. And 
within the Arms of this Diviſion, ly folded all the prophane Race of Mankind. As to theſe 


_ firſt (who ſhould be firſt; becauſe they are Satan's Firſt-born, and ſo deſerve a double Por- 
tion of this Reproof) they contend, that the ONE are written in a mean and low Stile, 


are in ſome Places too Myſterious, in others too Obſcure; contain many Things incredible, 
many Repetitions, and many Contradictions. But theſe Miſcreants ſhould conſider, that 
much of the Scripture's native Splendor is impaired by its Tranſlators, who fearing to fil 
within the Verge of the Curſes, pronounced againſt ſuch as ſhould pare from, or add to, 
any Thing contained in that Divine Book, were, and are willing, that their Tranſlation ſhould 


_ want rather the Luſtre, than the Meaning of the Original. As alſo of all Tongues, I believe 


e Hebrew admits leaſt of a Tranſlation, eff cially into Northern Languages: For as thoſe 


Nations differ leaſt in their Expreſſions, who becauſe of tlieir Commerce or Contiguity, 
have the moſt frequent Converſe; ſo doubtleſs the Fews and we, by this Rule, ſhould in 


Language hold the leaſt Correſpondence. And becauſe there is no pure Fountain of thi 
Tongue left, beſides the Bible, it muſt be hard to underſtand its Expreſſions, wherein the 
Tranſlators can find little or no Help from the Variety and Collation of Authors. And ſee- 
ing this Book was penn d indifferently for all Ages, Nations, and Sexes, it was fit that its 


Stile ſhould have been condeſcending: For thoſe' who are tall, can pull the Fruit which 


hangs low; whereas thoſe who are low, cannot pull what perches high. And it is very ob- 
ſervable, that where the Fruit is greateſt and ripeſt; there the Branch whereon it hangs bows 
loweſt. | When God appeared: to Eljeh, 1 Kings 19. there came firſt a terrible Wind, there- 


after a great Earthquake, and then Fire; and yet God was in none of theſe, bur . i 
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the ſhrill ſmall Voice. His Divine Providence hath ſo ordered it, that our Conviction con- 
not be aſcrib'd to the Fard of Eloquence, nor the Slight of Logic, but merely to the Truth 
of what is therein repreſented: Our Saviour will, with Clay and Spittle, N e 
as He did thoſe of the other blind Man in the Goſpel. And ſuch is the Strength of His 
Divine Arm, that He can vanquiſh Satan, Misbelief, and Ignorance, with any Weapon. And 
as we think the Sun's Circumference but little, becauſe it is ſituated ſo far above us; fo we 
conclude theſe Truths and Excellencies but mean, becauſe they are plac'd above our frail 
Reach; and will blame the Scriptures, when the Fault lurks in our ſelves. That great Phy- 
ſician will cure us, like an Artiſt, with Simples ſpecific for our Diſeaſe z and not like a Char. 
ktan, with perfumed and gilded Nothings. It is not alway the beſt Metal, which carries 'the 
moſt pleaſing Impreſſa; nor doth the painted Candle caſt the cleareſt Light. There are ma- 
ny Things in Scripture, which becauſe of our Frailty, appear (like a Staff in the Waters) to 
to be crooked, albeit they be ſtraight. Why Abraham ſhould have kill d his Son 1/aac, or 
the 1/raelites have'borrowed, and not reſtored: the E e Ear- rings, ſtaggers not my Be- 
lief; for theſe belong d to God, and neither to Abraham, nor the Egyptians; and ſo God 
might have given Order to any He pleas'd to receive them: And thole who obey'd, were 
no more guilty than ſuch are, who 15 Order from the Maſter, receive what he did former- 
ly lend to others. And as to its Repetitions, they differ, no doubt, from one another, 
albeit we (who think all Things removed, tho by a little Diſtance from us, of one Shape) 
judge ill, in judging otherwiſe. And as an excellent Perſon hath well obſerved, God hath 
appointed theſe reiterated Expreſſions to be as ſo many Witneſſes, to convince Heretics and 
others, who ſhould call the Meaning of any one Place in Queſtion, or wreſt it by what pre- 
cedes or follows it. N | e 15S tinberga) robin 


As to thoſe others, in whom the Wine of God's Conſolations ( K being winded in the 
i ane Satyrs, I condole 
their Condition: For that Stomach muſt be very corrupt, wherein the beſt of Aliment pu- 
trities moſt ;- and probably, that indigeſted Milk being converted into excrementitious Bile 
and Humours, may caſt them in a Fever, which ſhall never cool to all Eternity. I pity like- 
wiſe thoſe, who out of an inadvertent (and as they think, ſinleſs) Humour, jeſt with theſe 
Divine Truths; like fooliſh Children, who love rather to ſport with their Meat than eat it. 
Theſe albeit they intend not to prophane Scripture, yet they vilify it : And we may fay of 
the Bible, as of taking of God's Name in our Mouths, which muſt not only not be done upon 
Deſign, to blaſpheme and defame Him; but muſt not be taken but upon Neceſſity, and like 
the Shew-bread, muſt be uſed only when we are in Straights. I have been too guilty of this 
laſt Sin my ſelf; and therefore, left I ſhould make no Attonement, I have rather reſolv'd to 
appear before the World, in the Duſt and Sackcloth of this filly Diſcourſe, a Penance really 
to me very great. e . SORE ho in | . 


W rex I conſider, how various and innumerable are the Actions of Men, and that in all 
theſe they need particular Inſtructions from above the Poles; I admire why there are ſo ma- 
ny Paſſages in Scripture, from which our Neceſſity may expect no Aſſiſtance. And there- 
fore leſt I ſhould think, that in Scripture there is any Waſte of Words, I am induc'd to be- 
heve, that there run many hid Allegories from Geneſis to Fohn's Revelations; wherein the 
Myſtical Senſe deſerves likewiſe the Name of God's Word. Might we not have admir'd, 
why the Story of Hagar and her Baſtard, is there voluminouſly deſcribed, and what the 
Church or private Devotion was concern'd therein, if Paul, Gal. 4. 24. had not dilcover'd 
the Myſtery to us? By which Things, another Thing is meant: For theſe Two Mothers 
are the Two Teſtaments; the one which is Agar of Mount Sinai, which gendereth unto 
Bondage, Sc. I might here relate many excellent Alluſions to prove this; but I ſhall ſatisfy 
my ſelf with one, which I did read in one Doctor Everot; who preaching upon Foſhua 15: 
16. Then Caleb ſaid, He who ſiniteth Kirjath-ſepher and taketh it, even to him will I give 
Achſah ny Daughter to Wife. And. Othniel took it, &c. faith, That Caleb fignifies, a good 
Heart; Kirjath-{epher, the City of the Letter; Achſab, the Viſion; Othniel, Ed's Opportu- * 
nity. And ſo the Myſtical Senſe runs; A good Heart faith, that whoever: will take in (and 
imite, as Moſes did, the Rock) the Letter: of the Word, ſhall have the Viſion which lurks 
under it, diſcovered, and given to him. And God's own Time is the only Mean for accom- 
pliſhing this: As alfo it is moſt remarkable, that City which was called K:r/ath-/epher before | 
it was taken in, or, the City of the Letter, was, after it was conquer d, called Debin, which 
lignifies-a Oracle; ſo that the Word, or Letter, is no Oracle, till it be once, as it were, ta- 
ken in and overcome. Since the reading of which Sermon, I believe, that one may profit 

more by an Hebrew Lexicon, than by a "Thouſand Engliſo Lecture. 


Tuosx who detract from Scripture, by attributing the Production of Miracles to natural 
Cauſes, do not much diſparage the Power of God, but (tho againſt their depraved Inten- 
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| tion J cry rather up His Omnipotency: For 17" if theſe Miracles were produced by 


ſecon- 
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Almighty ;- and if He can make the Creatures produce ſuch ſtrange Eff 


ſecondaty Cauſes, then doubtleſs that. produttiue Faculty was beſtowed upon chem by 5 
much more is 


He able to effectuate them Himſelf; as it is more difficult for a great Maſter, to form cy. 


Meanings, ſuiting with their private Deſigns, than tell the Meaning of the Spirit. Who 


rious and admirable Characters, when he leads a Scholar's Hand, than when he writes them 


with his own: For ſuch Help may be called, reſſting Aſſiſtance. I cannot likewiſe but blame 
many of our Preachers, who rather break than open Holy Texts; and rather make new 


would not have laugh d, to hear a Presbyterian obſerve, from the firſt Chapter of Gere/, 


tion: A Conceit as ridiculous as 


firſt Verſe, That whilſt Mo/es relates what God made, He ſpeaks nothing of td to by 
which it was evident (ſaid Don 1 Chaplain) that Biſhops were not of Divine Inftity. 

s as that of a Prieſt, who hearing Maria ſpoken of for to ſigni. 
fy Seas, did brag that he had found the Virgin Mary named in the Old Teſtament. Albeit 


1 think Preaching no Part of Divine Worſhip, Hearing being no Adoration ; yet, I love to 


o to Church, were it but to ſee a Multitude met together, to confeſs that there is a God: 
t when I go to hear, I care not whom, knowing that Chriſt elected Fiſhermen to preach 


down Infidelity, when it was in the Ruff of its Pride: And that Paul (the moſt ſignal Tro- 


are, W 


phy of our Chriſtian Faith) was ſent for Confirmation, not to Peter, or James at Feruſa- 
lem, but Ananias one of the meaneſt among the Diſciples. And ſeeing our Salvation, by 
preaching, is a Miracle; it is {till ſo much the greater, by how much weaker the Inſtruments 

Gn the Pulpit was a Mount Sinai, from which the Law was thundered, or a Mount 
of Olives, whereon our Saviour's Glorious Transformation was to be ſeen, then were Ser- 


mons to be honoured ; but ſince it is become a Mount Calvar, whereon our Bleſſed Saviour 
_ ſuffers daily by ſcandalous Railings, Sermons are become unſavoury for the moſt part. | 


hate to ſee that Divine Place made either a Bar, whereat ſecular Quarrels are with Paſſion 
pleaded; or a Stage, whereon Revenge is by Satyrs ſatisfied ; or a School.chair, from which 


unintelligible Queſtions are myſteriouſly debated : But amongſt all theſe Innovations introdu- 
eed by our Infant-Divines, I hate none more than that of giving Reaſons for proving the 


for Inſtance, Drunkenneſs: 


9 ubilee amongſt His own People, and that it is the Period of all the ſeveral Conſiſtencies in 


viſible Heavens. 


Doctrine, which being Scripture itſelf, can be prov'd by nothing that is more certain. As 
for Inſtance ; when the Doctrine is, that God loved us freely, how can this be prov'd more 
convincingly than thus, my Text ſays it? And that is idem per idem, a moſt unlogical Kind 
of Probation. When I then go to Church, I ſhould love to ſpend my Time in Praiſes and 
Prayers; which as they are the only Parts of Adoration, ſo are they the natural Employ- 
ments of the Church, either Militant or Triumphant : Yet it diſpleaſes me to hear our young 
Pulpiteers ſcreech and cry, like Baa/'s Prieſts, as if God were no nearer them than the 


THE 


„ a 8 


WT op» 
Of the Moral Law. 


T honours much our Employment, that God Almighty was the firſt and great Laws 
WW giver; and that our Bleſſed Saviour ſtiles Himſelf our Advocate. And it is an amazing 
onder, that we are tied __ by Ten Laws; whereof Seven were enacted doubtleſs 
for our Advantage, and reſpect more immediately the Security of the Creature, than 

the Honour of the Creator; and are ſuch Reſtraints, as Men behoved to have laid upon 
one another, and which Nature lays upon us all. And albeit I laugh at the Jew: Cabals, 
which ſays, that the Moral Law was written Two Thouſand Years before Mo/es, in black 
Letters at the back of a clear burning Fire; yet I cannot approve Tertullian's Wit, who en- 
deavours to find all theſe Ten in the Prohibition made to Adam. There are indeed fome 
Sins, which ſcarce Yr can bring within the Verge of theſe Commandments. As 
et theſe are ſuch as are ſo deſtructive to our Nature, that there 

needs no Law be made againſt them. So that the Prieſt hit wittily, to whom that Sin being con- 
feſſ ed, enjoined as a Penance, their being drunk a ſecond Time: Which makes me conclude, that 
if Drunkenneſs were to be ranged under any of theſe Laws, it would fall moſt naturally un- 
der that, Thou ſhalt not kill. Albeit the Fourth Commandment ſeems to reſpect only the 
Honour of God, and that the Creature ſeems to be noways better d by it; yet our more 
ſerious Obſervation will diſcover, that all belabouring Creatures, as it were, expect an Eaſe 
the Seventh Day more than any other. Whether it be, that Nature is by Cuſtom framed to 
that Expectation, I cannot tell: But we ſee that God chus'd that Number to be the Year of 
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our Life, Infancy, Puberity, Ge. And for this Reaſon 9 obſerve, that the Child 
born in the Seventh Month, is ſtronger than that which is born in the Eighth; becauſe in 
the Seventh it is come to a Knot, 2 ſſing whereof, in the Eighth it is in a State of Im- 
ection: But what the Myſtery of this holy Clymacteric is, I refer till we come to that 
e of Reſt, whereat we 5 — rily arrive after Seven Times Nine Years hath ſnowed 


Wr may think, that if God had intended, that one and the ſame Day of the Week ſhould 
have been appropriated: to have been a Sabbath, He had deſigned each Day by a ſpecial Term, 
and had commanded, that a Day of ſuch a Deſignation - ſhould have been ſequeſtrated for a 
Sabbath ; and that by deſigning only the Seventh Day, He did leave a Liberty to employ a- 
ny Day of the Seven for that Uſe. Vet it is remarkable, that Mo/es nor the Feuiſb Church 
durſt not attempt the Change of their New-year's Day ; but that the Almighty was pleas'd 


to beſtow a peculiar Sanction upon that Alteration : For, Exod. 12. 2. He commands, That 
the Month wherein the Iaelitet came from Egypt, ſhould be by them reputed the firſt 


Month of their Year, Wherefore ſeeing each Nation chalks out a diverſe Sabbath, it would 
appear, that there is ſomething of Humour in it, as well as of Religion. The Yenerons Ma- 
hometan chooſeth Friday, or dies Veneris; the dull Few, dull Saturn's Day; the warlite Par- 
thians, Tueſday, or Mars's Day; the cheery Europeans, Sunday. And albeit the Chriſtians 
are influenced only by Inſpiration ; yet I'm confident, that the Heathens did follow that for 
Religion, which ſuited beſt with their natural Temper. But this is a Meditation, which 


pas _— no where beyond a Man's private Breaſt, leſt it meet with Enmity, and beget 


Ir would puzzle a Heathen much to hear, that he whobreaks one of theſe Laws, is guilty of the 


Breach of all: But it troubles not me, ſeeing all thoſe Laws are made to ſhew our Obedience; and 
the Breach of any One of them, ſhews our Contempt of Hirh who is the Author of all. And it may 
be, this was typified in Mo/es's breaking both Tables with one 1 after he came down 
from the Mount: For if this breaking of them had not been pre- deſign d for ſo 

leis he had been reproy'd for his Negligence, However, we may from this learn the deſperate Na- 
ture of Paſſion, which made Mo/es, who was the meekeſt Man upon Earth, break all the Laws of 
Godin one Act. It might be alſo argued, That ſeeing all the Laws of the Second Table were 
enacted for, and reſpect ultimately the Advantage of Man, that where Man is not wronged, 
there the Law cannot be broke. And thus, if a married Man ſhould have Liberty from his 


Wife to take another Woman, this could be no more reputed Adultery, than it could be re- 
puted Theft to take what belongs to our Neighbour; himſelf conſenting; and that for this 


Cauſe, Facob's begetting Children with his Wife's Maids, is not in Scripture reproved as A- 
dultery, becauſe they were given to him by herſelf, for that Effect: But ſeeing the Practice 


of all the World condemns this Concluſion, far be it from me to expreſs it farther : Yet this 


is but a Sophiſm ; for ſeeing our Bodies are the Temples of the Holy Ghoſt, we can no more 
beſtow them upon ſuch Uſes, than a Church-Warden can give the Uſe of the Church to 
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. monly reputed to be but the Municipal Law of the Jes; yet ſeeing it was delive- 
red in almoſt one Context with that Law which was . 


with ſo much Pomp, and is ingroſs'd in the Books of Holy Truth, and ſeems near- 


ved by all Nations; eſpecially ſeeing, as it is the exacte as 
drawn; ſo it hath this of a Picture in it, that it ſeems to look directly upon all who behold 
it; albeit they be placed (amongſt themſelves ) in directly oppoſite Situations and Stances. 
Thus this Law ſuits even with contrary Tempers, and the unequal Complexions of all Na- 


tions. I know that the Ceremonial Law is likewiſe inſerted amongſt the other holy Canons, 
and yet binds not us who live under the Juriſdiction. of the Goſpel; But the Reaſon of this 


ſeems to be, becauſe theſe did immediately concern the Jewiſh. Church, and were conver- 
fant about theſe holy Things. And fo ſeeing the Old Teſtament ig a: Deſcription. of their 

Hierarchy, and of God's ay. of working in thoſe Times, I wonder not to ſee the Ceremo- 
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me hid End, doubt= 


er d from Mount Sina: 


lier related to Reaſon, than any other Law; I admire, yi it ſhould not be religiouſly obſer- 
Picture of Juſtice that ever was 
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paſſionate Party, than to a diſintereſted Judge. And it is clear by 2 Sam. 12. 5. Theft was 


But if the "Ip; Law, which reſpected not the Hierarchy of that Church, was obliga 
only whilſt 
8 firſt to pen it, and then to deliver it ſo Canon-like to Poſterity. And ſince it is a 


Principle of Law and Reaſon, that Laws muſt ſtill ſtand in Vigor till they be expreſſy abro- 


gated, and muſt not be derogated from by Conſequences or Preſumptions; I admire why 
this Law, which God hath enervated by no expreſs Text, ſhould be now look'd upon as Sta- 
tutes no wiſe” la mode. It is true, that our Saviour, when the Woman, convicted of Adul- 
tery, was brought to Him, did not, according to that Law, pronounce the Sentence of Death 


againſt her; whence ſome think, that Churchmen following their Maſter's Example, ſhould 


not give their Suffrages in criminal Caſes, and have only 99» ayauarxtyy, a bloodleſs Juriſ- 
diction; for they are appointed to be Nurſes, not Chyrurgeons. But it is as true, that our 


Saviour profeſſed in all the Tract of His Life, that He came not to be a judge in Things 


Temporal ; and His Deſign in that Place, was only to convince them of their own Sins, and 
not to abſolve her, nor to abrogate the Law: And therefore He deſir'd him who was freeſt 
from Sin, to caſt the firſt Stone at her. And whereas it is conjectured, that thoſe Words 
which our Saviour ſtoop'd down to write in the Clay, immediately thereafter was an Abro- 


. of that Law: This is Geomancy more wild than any Leſſon, which is alledged to have 


en read in the Myſterious Face of Heaven, and ſhould never be taught but in a Rabbi's Ca- 


balaſtic Gown. And whereas it is alledged, that there are many Precepts in that Corpus Fu- 


ris, which reſpects only the Humour of the Jeu; I admire why that can be urged; for cer- 
tainly Theft, + oy wg and thoſe other Crimes puniſh'd there, are the ſame. Crimes which 
reign amongſt us; and ſo, why not puniſhable after that ſame Manner? Neither are the Hu- 
mours of theſe Fews more different from ours, than was the Genius of the Romans; and yet 
few or no Nations refuſe to caſt their modern Laws in that antique Mold. And it is very 


robable, that as God did in the Moral Law, teach Man how to be juſt in his own Actions; 
o He would likewiſe inſtruct him by a judicial Law, how to adminiſtrate Juſtice to others. 


W nar can perpetuate a Law more, than that the Authority whereby it is enacted, ſhould | 
be obligatory in all Ages; and the Reaſon whereon it is foun 
what Laws do theſe Iwo Qualities appear more, or ſo much, as in the Judicial Laws of the 


ews, Where the Eternal Lawgiver was Legiſlator; and the Occafion productive of them, 


ſeem'd rational (and neceſſary) to His infallible Omniſcience? And if in any of theſe Statutes 
our pur-blind Judgments cannot ſee a preſent Conveniency, we ſhould rather impute that to 


our own Simplicity, than charge it as a Guilt upon His Divine Statutes. And are there not 
many Municipal Laws in each Country, which have no Hedge about them to keep them un- 


trampled upon by wanton and too curious Wits? but that excellent Maxim, Omnium que fe- 


cerunt Majores noſtri non 70 reddenda ratio, ne que certa ſunt, incerta redderentur; a Rea- 
{on muſt not be rendred for all that our e be have enacted, leſt what is now certain, 
become then uncertain. Albeit a Law enacted only by human Authority, ſeem unreaſonable 
or inconvenient; yet it retains its Vigor till it be abrogated by the ſame, or an higher Au- 


thority, than that whereby it was firſt ſtatuted : And the Law ſays, That aibhil eſt tam natu- 
rale, quam unumquodq; eodem modo diſſolui quo colligatum ęſt. And ſeeing the Moral and Ju- 
dicial Laws are twiſted ſo together, and are oft incorporated in one Statute, as Lev. 20. 10. 
Deut. 22. 22. Where Adultery is forbidden, and the Adulterer is to die the Death; How 
can we think the one Half of this Law obligatory for ever, and yet neglect its other Half, 
wherein the Puniſhment is ſpecified, and which appears to have been the Scope of the Di- 


vine Lawgiver? For the World needed not ſo much to have been acquainted, that Adulte- 
ry was a Sin, as that Sin deſery'd Death; and if we allow our capricious Humour the Liber- 
ty to reject what we think inconvenient, we may at laſt arrive at that Pitch of Licentiouſ- 
neſs, as to abrogate by our Practice, whatever chocks our preſent Humour. = 


'Trxre are many Things much miſtaken in that Law, which makes the r be: 


twixt it and our Law, appear ſo much the greater. As for Inſtance; it is concluded, That 


by that Law, no Theft was puniſhable by Death; whereof this is given as a Reaſon, becauſe 


there is no Proportion betwixt the Goods and Life; and that all that a Man hath will he 


ive for his Life: Whereas this Argument would prove, that no Guilt but Murder, ſhould 
e puniſh'd with Death; and ſo this Dart rather flies over, than hits the Mark at which it is 


levelled. And if this Argument concluded, why ſhiould Adultery have been puniſh'd with 


Death by that Law, ſeeing there ſeems no Proportion betwixt that Guilt and Death? For if 


Vita & Fama be in Law equiparat, by that fame Law, Pecunia eff alter ſanguis. But if 


there be no Proportion, betwixt Goods and Life, and if the Puniſhment of Theft, when it 
is aggrag d to its greateſt Height, cannot in their Opinion reach ſo far as to be capital; Why 
was it, that b that Law, nocturnal Thieves might have been kill'd by thoſe who found them! 
Exod. 22. 2. For it appears againſt "Reaſon, that more ſhould'be permitted to a private and 
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in that a Virtuoſo may contemplate His infinite Power, as in the other he may ſee His admi- 
rable Juſtice. It is very obſervable; that when God, or His Prophets, would prove His 
Greatneſs, the Sun, Orion, and the Leviathan, are made uſe of as Arguments. And when 
the Spirit of God deſeribes the inimitable Knowledge of Solomon, beſtowed upon him by God, 
as an extraordinary Mark of His Favour, He ſays not, that he underſtood the Quirks of Phi- 
loſophy, or Notions of Divinity; but it is ſaid, That he knew all from the Cedar of Lebanon, 
into the Gallery of this World, he ſhould take ſuch Pleaſure in gazing theſe ill-drawn- 


Fictions, which have only paſt the Pencil of human Wit, and ſhould not fix his Admiration : 


Don thoſe glorious Creatures, which are the Works of that Great Maſter; in framing where- 
Effects of ſo much Pains z whereas His Omnipotency might, with one fiat, have ſummon'd 
them all to appear, apparelled in theſe gorgeous Dreſſes which now adorns them. And it is 
as ſtrange, that Man having that huge 2 — of the Creation to revolve, wherein is ſuch an 
infinite Number of curious Tale-douſes to feaſt his Eyes with Curioſity, and to furniſh his ſolid 
aeg he ſhould notwithſtanding ſpend ſo much Oyl and Sweat, in ſpinning out Ens 
rationis, Materia prima, Potentia obebbantiahe, and ſuch like unintelligible Traſh, which, like 
Cobwebs, are but envenom'd Duſt curiouſly wrought. And becauſe the Groſs of Mankind 


U 
0 


was ſo groſs, as not to underſtand God's Greatneſs by the abſtract Ideas which Inſtinct pre- 


ſented to him; therefore to reach that ſenſual Crowd by the 8 of Senſe, He 
hath beſtowed, upon them this Mirror, wherein they may ſee how infinite 


now inhabit the Surface of Heaven and Earth. 
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who made Nothing ſo. fruitful, as to bud forth in this glorious Crop of Creatures, which 
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ching wit 
4 than 
Mam or Woman, according to the 
than I chinł that tlie Paintér, when he bach elineated euriouſſy A erst . 
7 a Woman' or a x Fiſh, and nog one diſtinct Creature piec'd'up of boch. And 


te dn, that His r bene i framing any Veſt: Wherefore pan hs 
to believe, that all theſe Creatures'which' the Schools om es Herr, are rather the Intenti. 
ons than Errors of Nature; and that as Nature doth not pond Deſign, ſe it doth no. 
hout Succeſs/' And thus I rather admire Nature in theſe, for her cunning Variety, 
upbraid; her with Inſufficiency = Weakneſs!” Neither Term I an Hetmaphrodite, 
of that Sex which predomines 1 i ir! j* no more 

, 


oceed' from Man's Vanity; who eonchided, that ey 


not. of Nature: as if Ane flag been 6oblig'a to leave" in tk the dee of his is Head, the 
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ls Sarvey bf Mis Gen called alt hae: He bad 1 Cui wh 
8 — were uſeful, conclude, that thoſe are the beſt, which are the moſt uſeful- And albeit 
I condemn Prodigality : of Ignorance, in preferring a Diamond to a Capon or et do 
I not condemn ſueh 95 Vanity, as thine with theſe ſparkling Creatures: For He d made 
nothing, which He did not deſtinate for ſomeè Uſe,” and ſeeing moſt of theſe ſerve for no 85 
elſe, doubtleſs the wearing of them is moſt allowable. Vet can J not allow of thoſe ga 


5; 


Com ounds, which Men create to themſelves, as if ſomething had been ſtill wanting 1 


the Creation was finiſhed'; wherein Man could ſupply God, and' Art Nature. The beſtow. 


ing of an Hundred Pounds upon a e's "or a Thouſand on a Picture, are not to me the 


mere Rants of Luxury; but are Courſes pre- ordain'd by the Almighty, for returning to 
poor Artiſans that Money, which Oppreſſion did at firſt moſt unjufflyſerew. from their Wea- 
Hands. It is our Ignorance of Nature's Myſteries which eras us, that ſome, if not 
_ of the Creatures ſerve rather for beautifying the Univerſe, than for ſupplying Neceſli- 
an Error which Experience daily confutes: So thoſe Herbs which of old clothed only 

: uninhabited Mountains; do now deſerve their own Place in Apothecaries Shops... And 


it is moſt obſervable, that the Scurvy. grows-no where, but Where the Diſeaſe rages, which 


is cured by it. Seeing God lowd arlety in the Creation, He cannot hate Curioſity in Man; 
theſe Two being Correſpondents: And the one without the other would be but as Flower 
to the Blind, or as Muſick: to the Deaf. "Laugh at the fruitleſs Pilgrimages of ſuch as travel 
Joppa or China, to ſatisfy their Curioſity; there being à Ted Cloſet in each Tulip 
and a Jolomom s Court in each Lilly of the Field. And feeing Men's Tempers ate ſe ne 
it was no Wonder that the Creatures (Which were made for his Uſe) ſhould have been pr 
portional ſto his Humour: But ſeeing Art hath in many Things copied Nature te the Life, 


_ not the Symmetry nor Variety to be ſeen amor tithe Creatures, ſuch an wle 


Argument for proving the Being of God, as is Iuſtinct, which all the Art of Men and An- 
inger' of his Maker, ſeeing here- 8580 o Art fails. 
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Tuc ni: expect equal Excellency 11 200 che Parts 6f this eb Fabriek, as not un- 
derſtaud wherein its Symmetry conſiſts. All the Strings of an Inſtrument ſoynd not-equally 


high and yet they make up the Harmony: The Face of the Earth looks in ſome Places 


deformed and patch d; and yet it is there the Mother” of rich Mines (as if God intended 
to beſtow a great Portion nere He beſtows an ill Face; ) and What Ay > think Deformities 
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I confeſs, that at firſt i it puzzl'd much m 3 * what End theſe N were 
made ſo near Neighbours to the divided Clouds: And I once -imagin'd, that theſe were ra- 
ther. the Effects of the Flood, than Creatures at firſt intended; and were but the Rubbiſh 


LET 


and Mud which theſe impetuous Waters had heaped up in a Maſs: But I was thereafter dif- 


| Tuaded from this Conjecture, by the 8th Chapter of Prov. where Wiſdom proving its An- 


did the 
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tiquity, ſays, That it was with God before he Hea a7 . prepared, and the Mountains 
ſettled; by the Scope of which Text it is 1 that eavens, Hills, pi, the reſt of the 
Creation, are ſaid to bear one Date. It is then more probable, that God foreſeeing that the 
Luſt of 5 ueſt would, like the Needle of. the Compaſs, look oft North; as is evident by 
compari the Monarchies (firſt the Aria, then Grecias, then Romas, now German,) 
re ors bound Ambition, as it were w th high Hills, albeit ſince Ambition bath found 
to climb oder chem) 48 if He told' the ther h mould "march no farther,” Thug ; 
"obſervable, tei dhe Norrbe#4 Parts of dne Kinizdoni ate 4livays more barren than 
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els cannot counterfeit: And 5 is it, that that grand Enoch malt acknowled ml the 


We muſt likewiſe FTE FA Nature brulted! its Face io when | it ll i in WT that 3 it 


did then contract many of theſe Blemiſhes which, now deform it; and that as it waxes old, 


its gage Beau 9 is the more defarmd b fre „d. Wrinkles. We cannot. judge what it 

was in Health; by its preſent diſtemper'd ondition, wherein it groan and travelleth in Pain; 
as the Apoſtle tells us. And the Differences, betwixt theſe 'Two-States may be known from 

this, that God, when He completed the Creation; faw that all was good; whereas Solomon 
having reviewed it in his Ny faw wh to 15 TON - 1 FPG of _ W 
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Ib E Third Mirror wikeell God ii to be beg is Man. this | is alt noble 
- Creature which God was pleas'd to mould laſt of all others, not willing to bring 
| him home, till by the preceding Creations He had pleniſh'd his Houſe abundantly 
z — 3 "Gr him. And albeit in the Creation of all other Creatures it is only ſaid, that 
5 God 3 and it was:' Yet when Man was to be fram'd, the Cabinet Council of Heaven 
t 


was Called; and it is faid [ Let Vs. Jas if more Art had been to be ſhew'd here, than in all 
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wiſe very ohſervable, that albeit all the Fiſhes of the were form'd by one Word, all the 


f Beaſts of the Field by one AQ, Sc. Yet God was F. 4 to beſtow Two upon the Creation 
d of: Max; by the firſt; his Body Was created out of the Duſt, and thereafter was breathed in 
h his Soul And albeit tranſient Mention is only made of all other Creations 3 yet the Hiſtory 
F of 'Man's Creation is twice repeated, once Geh. 1. 27. and again 2. 7, And left that foreſeen 
8 Deformity, Wherewith he was to be beſmeared after his Fall, ſhould make it be queſtion d, 
el that at his firſt Creation he had. receiv'd the Impreſs of God's J mate this is oft repeated. 
p For in the 26. b. Gen. 1; it is ſaid; Let De male 1 4 in Our e and then ln. and 
5, after Our Likeneſs. And in the 27th b. So God created My in 2 77 is om Image; and again 
d- immediately thereafter, in the Ima of God created He him. Yet 1 am. _— that this 
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B UT: abel Man bs —_ Aer God's i ug Tor 1 can he” no e to conclude, 
that therefore God may be made after Man's Image, or repreſented under His Figure, as 


ther is this: "Repreſentation faly* from Vein Idolatr , by alledging that the Image is not wor- 
ſhipped," but God, wü is repreſented For W har n obſer yd by an Ancient 
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fembl'd him as a Copy” doth its Ori Bund, Vet ſeeing nothing is roomed in our Judgment 
and Apprehenſion, but what firſt Tb the Wicket of Senſe, it is almoſt impoſſible for 


Man to conceive the Idea of any Phing but Veſted 8 ſome Sa ch > BY. $ ivate 
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wy s the boundleſs? Gbeln Kiel and ſhews es "peta Ja er vil it ande 8 quiet 
with a Face poliſh'd like aChry Cake, but loſes them immediately, how ſoon. i i proud 
Waves begin to ſwell ufd enrage, 10 ſpi ſpit its frothy Foam in the Face of the angry! Heavens 


fo whilta'Stoical Iadolency, and Chriftian Repoſe, ſmoorhs our, Tf leſs S 5 8 it 
then that the Soul « t Fo 


which it was impreſſed at its created Nativity. But w 


roar, or the Winds of Vanity to blow, then * at lorious f 
in him, than the Shadows and Re refentations' ff 


en the Waves of Choler begin to 
age is 0 org to be nel 
0 be 9 an ak. 


the remanent Fabrick of the terraqueous Globe, and glor ous Circles of Heaven. It is like- 


Image is ſo bedaled in the Mire of Sin, and ſo ſhatter d by its firſt Fall, and this Divine Impreſe 


the: Anthropomor hites fooliſhly contend ; no more than if we ſhould conclude, that becauſe 
a Copy ma) be taken of an Original, therefore an Original may be taken of a Copy. Nei- 


Father, That Idolatry in Scripture is ca aled Adultery. And it is no good Excuſe for an A- 
dultereſs, that ſhe did ly with another becauſe he repreſented her Husband to her, and re- 


0 Nun can be Aid to retain 7 that glorious Image of God Almighty, V wich 
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* E Sic of 4 1 Conse which ee to each Man's Ain 955 
create to him either Agues of Fear, or Paradiſes of Joy, do, by theſe omniating 
Preſages, convince us of the Immortality of the Soul: And ſeeing we ſee its Pre- 
dictions both in Dreams, in Damps of Melancholy, and ſuch like Enthuſiaſtic Fits, 


_ follow'd by ſuitable Events; why may. we not likewiſe believe its Predictions, as to its own 


Immortality; it being the Prudende of a Vituoſò to lay hold of every Mean, which may al- 
lay the Rage of his Hereditary Misfortunes ? And to Thar End would the Soul of Man re- 
ceive ſuch Im reſſions of F 70 and Hope, if by its Mortality it were not to be ſtated i in a 
Condition, wherein its Fears and Hopes were to have fuitable Rewards or Puniſhments? 


Moreover, ſeeing God is juſt, He will puniſh and reward; and therefore, ſeeing He pu- 


niſhes and rewards not Men, according: to. their Merits. or Demerits here, there muſt be I 
doubtleſs a future State wherein that is to be expected. But that which convinces my pri- 


vate udgment moſt of this Truth, is, that the nobleſt Souls, and the ſharpeſt- ſighted, do, of 
all others, moſt deſire the State of Separation, and have the weakeſt Attaches to this Life; 


which muſt doubtleſs proceed from an Aſſurance of Immortality, and that it hath, from the 
Piſa ah of its Contemplation, got a View of the Spiritual Canaan.” For ſeeing the brutiſheſt 

of rendes abhors Annihilation, das the. moſt averſable Ill ; in Nature, doubtleſs; the Soul of 
Mai, which is the moſt Divine of all Creatures, would never appete this Separation, if by it, 
it were to be extinct, and to be no more. And how abſurd were it to believe, that Man's 
Soul ſhould be made after God's Image, and yet conclude, it mortal; a Quality repugnant: to 


any Thing that is Divine? As alſo, how can the Soul be thought to periſh with the Body, 


ſeeing theſe Accidents which deſtroy the Body, cannot reach it? How can the Heat "I 


Feyer burn, or Rheums drown, that which is not Corporeal, and cannot be touched? And 
ſeeing Man's leaſt. Peccadiho againſt God Almighty, is againſt. one ho is infinite, were it 


not abſurd to think, that it could be proportionally-puniſhed ; in thy 75 W of. Man 8 Trout 
Ht an which nothing i is more finite, or ſooner iniſnec. 
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As the Soul! is God's Image, 40 its  Produdts ar are the = 5b hs i imine Were | 
an 


ſuch: like Automata c 
Flowers from the Chymiſts Glaſſes? And thus Art, which 5 Man's Offering, do dach agel Nas 


ture, which is the Workmanſhip of the Almighty: And therefore ſeeing the Soul can, with 


one "Thought, graſp both the Poles, can dart out its Conceits as far as the fartheſt Borders 


of the imaginary Spaces, create Worlds, and order, and- diſorder all that is in this which is 
e created ; it's ſtrange. to think it to be either Corporeal or Mortal: For if it were 
deen and a Maſs of Blood, its Actings, wou d be lent and dull; neither could its Motions 
nimble and WINGS, as ave theſe of our agile Spirits. It were impoſſible for our nar- 
theſe innumerable Ideas (which are now in them) if theſe were all 

corporeal;. and if theſe be not corporeal, that which produces them. muſt be doubtleſs incor- 
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ſo much 1 making Man only a 


to the Artiſt's Praiſe $9 conſe, in v reduc m g d internal Springs, t 2 
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Creatures. that all its 

Operations flow from itſelf, than from iſh ning b Po Gier Coadjul 
averſe from Ari bn, s O pinioß, of the Motion of the Spheres by Intelligences. And it 
were yen to think, car Men ſhould be 1 or prais'd fog: thoſe Effects which © 5g 
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any Torments; as is aſſerted by Seneca, Epilt. 29. Cicero, Tuſc. 5. and defended 2 their 


52 hvinity $; and is doubtleſs n Falſe and flatteri 


from the Two laſt: So that his Arithmetic might have beſtow'd Five Souls pon Man; 
well as Three. But ſeeing be, and many of his Diſciples, believe theſe to bs Three, and 


| that pious Myft 


ſioners) will have it to be created and infuſed ; 


6 , £4 7 
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a Part of that Divine Being, could not ſuffer nor undergo 


een thoſe primitive Heretics, the: Gaoſtics, : Manic hes, and | Projeitlian its: But this 
ſtard is not worth the foſtering, 22 that God ene arts, and Mari real 
een! id flattering Teſtimony given by the Soul te itſelf. For 
iceing the outs by Divine Oracles, told us to be made after God's Image, it can be no 
more called a Part of God, than the Picture ſhould be reputed a Part of the Painter. 
Ts 4 e e nee ee, 5 
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MR 4 LE, the Devil (who becauſe he knows not what to anſwer, anſwe 


even in Engines) tells us, That Anima is zvre>eyela; A Term fed to "exerciſe the empty 


his Three Souls, which he lodges in Man, to witz, the Rational, Senſitive and Vege- 


1 8 of curious Pedants, and apter to beget, than expficate Difficulties. Neither believe 
tative, do differ more amongſt themſelves, than the Will, Underſtanding and Faney differ 
as 


»S 


yet theſe. Three: to be hut One; I admire why they ſhould be ſo nice, as not to believe 


Is ay kane 8 blem, as Was the Qonceit of a ſimplè Clown, who being ask'd; how he 
could-apprehend the Three Glorious Perſons to be but One? did fold his Garment in three 
Pleats, and thereafter drew, out all Three in ue. 
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As the Heraldry of our Reaſon cannot blazon the Soul's Impreſa; ſo can it not help us 


to line out its Deſcent: And ſuch would app of 
0 * pear to be the Excellency of that noble Creature 
that Heaven and Earth ſeem to jeontend the which ſhall be the Place of its Nativity. Di- 
vines (who are oblig d to contend for Heaven, becauſe they are its more immediate Pen- 


noble a Compatriot, and willing to gratity, Nature, which aliments their ſublime Medita- 


tions) contend that it is ex zraduct, and is. in Generation the Bodys other Twin. And al- 


beit it would appear from Scripture, that God accompliſh'd the Creation the firſt Seven 


Days, and that Nature did then paſs, Child-bearing ; . yet. that in my Lasern. muſt be 


meant of the Creation of whole Speczer, and not of Individuals : An to preſs the Souls 
not Traduction, I ſhall lend only one Argument, not becauſe it is the beſt, but becauſe it 
is my own. We ſee; that there where the Soul is confeſs d to be ex traduce, as in Brute; 


whereas Philoſophers (ambitious to have ſo 


of the Holy Trinity: Whereof in my Opinion, e of the Soul 1 
as 


and vegetative Creatures, that Nature, as it were with a Pencil; coples the Young from off 


the Ol K The young Lions are ſtill as rapacious and roaring, as were their Syres from whoſe 
Loins they deſcended: And the Roſe being pous'd up by the ſalt Nitre which makes it ve- 
getative, ſpreads the ſame Leaves, and appears with 5 ſame” Bluſhes or Paleneſs that beau- 
tified its e erg Predeceſſors. The Reaſon of which continual Aſſimulation, proceeds 
from the Seed's having in its Boſom all theſe Qualities and Shapes, which appear thereafter 
in its larger Products, whereof they were but a Map or Inder. Whereas Man refeinbles 
never, at leaſt not oft, thoſe who are tall d his Parents: The vitibus and tall F ather having 
oft low, but xirtuous Children; which ſhows, that the Soul of Man is not deriv'd by Gene- 
ration, and that the Soul beſtowed upon the Son's Body, is moſt different and aſymbolic to 
that; which lodged in the Father. And this may be farther" confirm'd by that excellent Paſ- 
280, Prov. 20. 27. Where it is faid, That the Vnder/ianding of Mun it the Candle of the 
4 ord. : Our Soul is God's Image, and none can draw that Image but Himſelf; we are the 
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- Fro. this Divine that Mans Sout is made after God's 
3 2 believe, that Prophecy is no miraculous Gift" beſtowed upon 
AN: only, but is a Natural 37 Se 8 higheſt Perfect; 
"If, it be natural for the 11 
Ge of che Beal i then it muſt be natural to 1 * Soul; 


79828 of mien 3 ſince: that is one of 8 8 | heck 


defach'd: 

5 to act like itſelf, Loforcles nd begins (being many femdts and ldd Fe 

And 2 che ame Reaſon, I do think Predictions by — not to be extraordinary Reve. 

lations, . but rather the Products natural to a rational Soul. And if ſagacious Men can be 
ſo ſharp-lighted; in this State of Glimmering, as to foreſee many Events which fall out; w. 

may we not. ſay, That . if he Were rehabilitated: in the former State ef pure Nature, 


1 * ht, without any extraordinary Afliſtance, foreſee: and propheſy? For there is not ſuch 


ce betwixt, that Foreſight and Prophecy, as is betwirt the two Stares of 'Innocer 
orruption; according to e, Notions which Nen have ſettled to chem Iyes of 
State of Innocency, Si Kr 955 33 7 11130 fol 7 13 mo ? an 
. boar . 1 A 5571 SHS 2128.24 ton 
Feng the ſame Principle may. it eite be en, that natural Reader arsgt but 
an An Mean for knowin 


as far as is poſſible, the ous Nature of d Almig 
e 12 eie hted this that we: might by 25 Himſelf : Ane how ca 
w. the Seal, than by looki 


oy 


3 ge at the two oppoſite Points of the Diameter; yet upon a ſuperficial Enquiry, 
appear by the Laws of his Country, that Faith is-but ſublimated Reaſon, calcine mel 

that Divine Chymical Fire of Baptiſm; and that the Soul of Man hath 18 in it, 

Virtues and Faculties which we call Theol ogical; ſuch as Furs, Ho tante: 


2 
or, elſe Dauid would not have pray d, Enlighten, Lord, m Eves, Phat: N 75 the Mon. 
oe of Thy Law; but rather, Lord, beftlow rea Eyes av ingn 3 me. Neither cee 


diss Heart have been fufficient for her Converſion, if theſe” 'pre-exifting'l 
55 treaſur d up there formerly: So that it would appear; that theſe holy F 
under the Aſhes o Corruption, until God, by the Breath of His Spirit 
which bloweth where it liſteth ) ſweep them off. And that Ged having once made Man 
perfect in the firſt Creation, doth not, in his Regeneration, ſuperadd any new Faculty (for 
elſe the Soul had not at 1 4 1 but 8 removes s Ol 0 ra. ape fen. 
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1 M alway s aſham'd, when 1 hear Rea ſon called the pee of: Faith, and pro- 
| claim'd Rebel againſt God Ay; and fuch declared 
abe be in its Defence. Theſe are ſuc 

bring not home to their 


h Fools as they who break their Proſpects, becauſe 
Sight the remoteſt Objects; and are as unjuſt as Jacob had 


rit for their Illumination, Nor ſhould x we daſh the Proſpect of our Reaſon a gainſt the rocky 


alls of Deren ; . thould. 1 _ its s Glaſſes with the Tears of N Re- 


pentance. 


Ex ſince Faith _ Reaſon, have hare: by Divines ſet: by the — the brutiſh Malti | 
tude conclude, thoſe who are moſt reaſonable, to be leaſt religious ; and the greateſt Spirits, 


to be the leaſt ſpiritual: A Conceit moſt inconſiſtent with that divine Parable, wherein thoſe 
who receiv'd the many Talents, improv'd chem to the beſt Advantage ; whilſt be who had but 
TIC) | „ 


upon its Impreſſion. And if Refigion and its Mite 
kj yo cannot: be comprehend by Reaſon, I confeſs it is a pretty Jeſt to i GH Kei den 
Reaſonings amon Cohen, | in Matters of Religion. And albeit Faith and Reaſon be 
Bees upon as Jacob and Eſau, whereof the Younger only hath the Blefling, and are by 
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raitors as dare harbour it, or 


divorc'd from Leah becauſe ſhe was tender-ey'd: Whereas we ſhould not 
put out the ws of our Underſtanding, but ſhould beg from the Eye ſalve of His Spi- 
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the leaſt Sin. And thus, 


— end that which occaſione e 
doubtleſs the Soul: For our firſt Sin being an immoderate fi e of 'Knowledy 
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Warn I conſider, Ds 5 Angels, who have no Bodies, ſinned before Ma 


duc d to believe, that the Body is rather injuftly blanya*for" being, khan 

Occaſion of Sit: and probably the witty Soul Rath im Ts cunpingly 14 

low, that wherewith itſelf ig only to Be ch rged, > What - Influence can Fleſh or 
n that wich fly immaterial? No more ſure than the Caſe Hath upon the Wateh,” or the 

Heavens upon its barge gt Angels? And ſee we hot, that When thoSout hath ic the Bod) 

adieu, it remains'a/Careafs fit Hor able for. nothing? 1'believe; Rat the Body | 

it, may flow its Purſuit e and that it may” Ocaßon ndire 


t or Saviour ſays, that Fieſb an Bib . ub, reach Peter ro 
Him His true Epithets "neither indeed could it: Yet our Saviour 1. 5 Hot any actus 
to theſe pithleſs Cauſes. And 5 our firſt Sin hath occaſjone@'all Ver Lſtercſinnin 
kult Sin was the main Source of ſinning; gal | 


; Luft} or ſuch like, which ſeems Corporeal, t 4 had been more te have been 


Mary for it. and in this Conteff, i am of Mann! "that the Soul Wins the Cauſe, becauſe 
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| FH TAT was the Occaſion of the firſt mg is FEA debate 0 a moſt Qeſervedly) 
neſt Moraliſts: For that which was Good, 'cou'd not produce that which 
pom vil; ſeein "g that which works Miſchief cannot'be called Good. "Nor cart 

we aſcribe the fficiency of the firſt Evil to Evil; for then the Queſtion recurs, 


was te 
ny and Product of our Spirit, becauſe it was a —_— Sin; whereas had it Been Ghatz 
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Kid over tpod its Fell 
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What was the Cauſe of that Evil? And by this the Suppoſition is likewiſe _ 'd, paige - 


the Evil enquired after is ſuppos'd to be the firſt Evil: But if we enquire, W —_— 


duce in the Angels that firſt Sin, whereby they forfeited their Glory? We will ind this 
quifition moſt myſterious. And it is commonly believed, but by what Revelation! * 
not, that their Pride cauſed their Fall, and that they catch'd their Bruiſe in climbing; in 


deſiring to be equal to their Creator, they are become inferior to all their Fellow-Creatures. 


Yet this ſeems to me moſt ſtrange, that theſe excellent Spirits, whoſe very Subſtance was 
Light, and who ſurpaſſed far Man in Capacity and. Underſtanding, ſhould have ſo erred, as 


to imagine, that Equality feaſible : A Fancy which the fondeſt of Men could not have enter- 


taned, And it were improbable to ſay, that their Error could have, ſprouted at firſt. iram 
their Underſtanding ; and to think it to have been ſo groſs, as that fall n Man doth 2 ad 


mire it : But why ma | we not rather think, that their ficſt Error was rather a "Trook 0 fs 
in their Will, than A | 
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appears, De this "Sin" Was. the) fir” 558 ecke ſeein 1 8 wich all-rh 0 1 
cn explicates better 0 us Ma 


herewith either Pride, Vanity, or Ayarice, 8 busk 
Occafion of all that Enmity with which that Serpent harh 10 8 Re purſtf d fit 

But whether God will fave juſt as many Believers as there are falſe of the An gels, nM ca 
determine; neither can it be rationally deduc'd from that Scripture, St 


lum, juxta numerum Angelorum Dei. But if it pleaſe God ſo to order bg ir wilt 2 8 
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never pardoned, is, becauſe a F rd 
* is faid 


niſhment, doubtleſs he had not we 


the Im ity of his Tortures, but ſcorns to acknowledge the 
Pain, by contracting our Bodies, ſtrains out that liquid Matter, which thereafter globes it/elf 
in Tears: There could come no Holy Water from the Pagan Font of Eſaus Eyes; and if 
his Remorſe could have pierced his own Heart, it had eaſily pierced Heaven. Whilſt others 
| admire, I bleſs God, that He hath cloſed up the Knowledge of that unpardonable Sin under 


I that Sin which can expect no Pardon. And albeit it be cuſtomary amongſt Men, to bea- 
= | con and ſet a Mark upon ſuch Shelves and Rocks as deſtroy Paſſengers ; yet that is only done 
= where, Commerce is allowed, and Sailing neceſſary: But ſeeing all Sin is forbidden, God 


not to fin, but to ſtand in awe. 
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Wouas fo pitiful a Frailty, that I think we ſhould rather lament, than enquire after 
n To think that an Apple had in it the Seeds of all Knowledge, or that it could 

— aſſimilate him to his Creator, and could in an Inſtant ſublimate his Nature, was 2 
Frailty to be admired in one of his Piety and Knowledge. Yet I admire not that the Breach 

of ſo mean a Precept was puniſh'd with ſuch appearing Rigour, becauſe. the eaſier the Com- 
mand was, the 9 was proportionally the greater; and the firſt Crimes are by Legi- 
= | —— Ne not only for Guilt, but for Example: But I rather admire, what could per- 
2 S 

wich all human Knowledge: For beſides that, we have no Warrant from Scripture for this 
Alledgancez this his eaſy Eſcape ſpeaketh far otherwiſe. a 3 
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_ pitied, far leſs pardon'd than a Mat-faQor, who upon the Scaffold 2 "DP _ l 
- xuilt of his Crime; For 


1 His own Privy-ſeal: For ſeeing Satan tempts me to Sin with Hopes of an After- pardon, this 
=_— | Bait is pulled off his Hook by the Fear I ſtand under, that the Sin to which I am tempted, | 


was not oblig d to guard us with the Knowledge of that Sin no farther than by prohibiting us 
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1 AHA x Firſt Sin whereby our Firſt Parents forfeited their primitive Excellencies, 


e facile World to believe, that Adam was created not only innocent, but even ſtor d 
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e Axp albeit the Scri 


noble e es of that. rational Soul, but are rather toyiſh buskt up by fallen Man, 
e | 


whereby he diverts hir elf from. reflecting too. narrowly. upon his native Frailty. And thus 
Scripture tells us, That God made Man perfect, but that he ſought out to himſelf many In. 


* 


ventions; where Perfection and Invention iccm. to be ſtated as Enemies: And it is palpable, 
that thoſe Sciences Which. are by us lawrel d and rewarded, are ſuch as were inconfiſtent 


is abſurd to think that Adam's Happineſs, did conſiſt in the Knowledge of thoſe Things which 


+ 


of this, is, that we forfeited. nothing by Adam Fall, which Chriſt's Death reſtores not to 


| us. Wherefore ſeeing Chriſt by His own, or His Apoſtles Promiſes, hath not aſſured. us of 
any ſublunary or School-Knowledge ; nor hath our Experience taught us, that Sciences are 
entailed 1 the Saints ; I almoſt believe, that Adam neither poſſeſt theſe before, nor yet 


loſt them 


75 2 his Fall. Neither think I St. Paul the more imperfect, that he deſir d to hrow 
nothing but Ch 


riſt, and Him Crucified.. So that the Difference betwixt Adam and hisSucceſſors; 


albeit it be believed, that the Names whereby he baptiz'd the Creatures were full Hiſtories 
of their Natures, written in Short Hand; yet this is but a Conjecture authorized by no holy 


nion, nor none ſo beautiful as Eve; than it is in their Cabaliſts to obſerve, that the Hebrew 


gion; and the Word ſignifying Woman, makes up Malediction. 


without the Help of Subtilty ; yet Adam ſinned upon a bare Suggeſtion, and thereafter was 
ſo ſimple as to hide himſelf, when God call'd him to an Account; as if a Thicket of Trees 
could have ſconced him from his All-ſeeing Maker: And when he was accuſed, was ſo 


make God Himſelf Sharer with him in his Guilt, che Woman whom Thou gaveſt me, &c. 


we have already gain'd, (as if the 
up in our Brains.) And this induces me to believe, that our Scantneſs of native Knows 
kdge, is rather a Happineſs than a Puniſhment :- The Citizens of London or Paris are not 
ſo tickled by the Sight of thoſe ſtately Cities, as Strangers who were not born within their 


as our Saviour ſaid to Peter, when | 
Apoſtle, What is that to thee? What can it advantage us to know the Correſpondence kept 
mongſt the Planets, and to underſtand the whole Anatomy of Nature's Skeleton; in gazing 


Pictures; for in both, Variety is all the Uſury that can be expected, as the Return of our 
Time and Pains. And if we pry only into this ſmall Maſs of our preſent Knowledge, we 


I ſhall find that our Knowledge is one of the fertileſt Fountains of our Miſery: For do not 


ſuch as know that they are ſick, 8 more heavily than a Country Clown, who apprehends 
nothing till Extremity creates in hi 


feel than we are. Are not thoſe who underſtand that they are affronted, more vex'd than 
ſuch as are ignorant of theſe Misfortunes? And thoſe who foreſee the Changes and Revo- 
lutions which are to befal either their Friends or their Countries, are thereby more ſadly 
Uſeaſed, than he who ſees no farther than his Noſe. Our Saviour wept when He did fore- 
ſee, that one Stone of Feru/alem ſhould not be left upon another; and when Harael 


Was to do in 1/rael. Let us not then complain of the Loſs of Adams Knowledge; but 


perfluous. 


ed from eating the forbidden Fruit, his Poſterity had been ſtill as miſerable as now they 
ve; ſeeing the Guilt of either of the Parents * been ſufficient to daſh the Innocence 


f 


Man was fürniſn d with, K oring 
of, and depending u On x0 de { lealf 
eſter d with terre 8 unneceſſary Speculatiogs. d 


with that State of Innocency, ſuch as Law, Theology and Phyſic. And as for the reſt, it 


we our ſelves account either impertinent or ſuperfluous.” But that Which convinces me moſt 


ſtood mote in the Straitneſs of his Affections, than in the Depth of his Knowledge. For 


Word ſignifying Man, doth, by a Tranipoſition of Letters, bgnity likewiſe Benedi. 
| ify | 4 If we ſhould take a Cha- 

tacter of Adam's Knowledge from the Scriptures, we ſhall find more Imprudence charged 

upon him, than upon any of his Succeſſors: For albeit the ſilly Woman was not-decerv'd 


ſimple as to think his Wife's: Commands ſufficient to exoner him; and ſo abſurd, as to 


of his Innocency; we know enough to fave us, and what is more than that, that is ſu- 


thus: it aper that thoſe Jeience after, which us b n intended as 
Babies 


Text. It is a more civil Error in the Zeyh Talmudiſts, to think that all the Creatures were 
brought to Adam, to let him ſee that there were none amongſt them fit to be his Compa- 


Taxrx is more Charm in Soquiring new Knowledge, than in reflecting upon what 
pecies of known Objects did corrupt, by being treaſur'd- 


Walls; and I may fay to ſuch, as by ſpelling the Stars deſire to read the Fortunes of others, 
e was deſirous to know the Horoſcope of the beloved 


pon whoſe Parts, we are oft- times as ridiculous as Children, who love to leaf over talidouce 


m ſome Senſe? And doubtleſs the Reaſon why Children 
and Ideots endure more, and drunken Men eſcape more Dangers than others, is, becauſe al- 
beit they cannot provide ſuch apt Remedies, yet they are leſs acquainted with what ghey 


kd El;ſha i he wept; he told him, It was becauſe he did foreſee what Miſchief Hagau 
fr 


4D AM cannot be thought to have been the firſt Sinner, for Eve ſinned before him; 
lo that albeit it ſeem a Paradox, yet it is moſt probable, that albeit Adam had for ever ab- 
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to be the firſt Sin; | TePE: IO1U TALLY tHe, ( 
mand. For whereas God did aſſure them, That in thut Day they did eat the F ruzt, they 
ſhould farely die. Eve relates it thus, Ze all not eat the Fypn, ÞBjff ye die; re refenting Only 


F the Fritit of the Tree, Eve ſays, God ſaid, Ze ſhall not touch it; which, it may be, fur. 
hed the Ss with this Ar — — to cheat her ; Ye ſet God hath deceiv'd you, for the 
Fruit may be touched without Danger, why may it not be eaten without Hazard! 


it cannot be ſaid that the eating of the forbidden Fruit was the firſt Sin; for before Alm 
did eat thereof, he behoved both to believe the Serpent and misbelieve his Maker; and 
thus Misbelief was the firſt Sin: For after he had credited the Serpent's Report, he was no 
longer Innocent; and ſo he did not eat the ppc till after his Fall. What wifer are thoſe 
Divines, who debate whether Adam's Falling-fickneſs and Sin had become Weiler if our 
Predeceſſors had come out of his Loins before he ſinned ; than thoſe who combated for the 
_ largeſt Share of the King of Spain's Gold, if it had been to be divided? 


lx the Almighty's Procedure againſt poor Adam for this Crime, His infinite Mercy ap 
pears to Admiration; and God foreſeeing that Man might ſharpen the Axe of Juſtice to 
much upon the Whetſtone of private Revenge, ſeems to have in this Proceſs form'd to hin 

an exact Model of Inquiſition. For He 1 and cries, Adam, Adam, where art thou! 
He ſhews him his Dittary, Haſt thou eat of the Fruit whereof I commanded thee that thn 
ſhouldeſt not eat? He allows him Exculpation, Who told thee ? and in order thereto, did en. 
mine the Woman upon whom Adam did transfer the Guilt. And albeit 3 eſcape 

His Omniſciency, and that He did ſee Adam eat the Apple; yet to teach Judges. that they 
mould walk according to what is proved, and not according to what they are themſelve 
conſcious to, He did not condemn him till firſt He ſhould have a Confeſſion from his own 
Mouth. And thus, Gen. 18. 21. the Lord ſays, Becanſe the Cry of Sodom is great 
will go down and ſee whether they have done altogether according to the Cry of it, &c. Ani 
in the laſt Place, albeit the fatal Decree did bear, In that Day thai] thou eateſt thereof; thi 
halt ſurely die; yet were his Days prolonged Nine Hundred and Thirty Years after the 8 
was committed. It is too curious a 1 . to enquire how God can be ſaid to be mei- 
ciful, Mercy being the Mitigation of Juſtice; of which His pure Nature cannot be capable 
ſeeing whatever He wills is juſt; and ſo He cannot be thought in any Ping which He wil 
to recede from Juſtice: And ſo can no more properly be faid to be merciful, than one Ad 
can be both the Law, and the Mitigation of the Law. But I will preſs no Point of thi 

Nature, knowing chat humble Modeſty is the beſt Theology. y. 
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| Of the Stile of Geneſis. 


HE Vatican of Paganiſm cannot, for the Maleneſs of its Stile, match that match 
leſs Book of Geyeſrs, whereof each Sentence ſeems a i 25 ry of rich Meditations 
and each Word a Spell, ſufficient to conjure the Devil of De/phos. Might not 
. that excellent Expreffion, Let Us make Man after Our Image, convince any d 
the Being of a Trinity, who deny Plurality of Gods ? It is wonderful, that the Saturn- hu 
mor'd Few can, in this e miſtake his own Saviour; and it is ſtrange that he ſhould nol, 
from the Triangular Architecture of his own Heart, conclude the Trinity of the Godhead 
whoſe Temple it was appointed to be. Albeit I be an Admirer of this Nurſe of Cabaliſm: 
et, I approve not the Conceit of thoſe doting Rabbies, who teach that God, from His ow! 
Mouth, indited both the Words and Matter of the Pentateuch; whereas He furniſhed onf 
to the other Prophets the Matter and Subject unphraſed : For not only did God prom 
that He ſhould put His Words in their Months, but likewiſe, they preface thus their ow! 
Prophecies, In the Days of ſuch a King, the Word of the Lord came to- fuch a 5 
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x faying, Sc. Neither is this Conceit conſiſtent with that high Efteem which they, even in 
this intend for their Patron Moſes; 794 it_allows him leſs "Truſt from his Divine Maſter, 
than the other Penmen of Scripture . d repiſed in then. EE ws 
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As thoſe Criminals might be jud gd diſtracted who being condemn'd to die, would ſpend 
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iputing a 
OG about the Seat of Hell, and the Torments of tortur'd Spirits. To ſatisfy my Cu- 
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with the Saints on Earth, is as ſenſual. an Opinion as that of the Turks, who make 
Heaven a Brothel, wherein we ſhall ſatisfy our Venereous Appetites ; for the one 
J ſhews the vain Glory and vindiRive:Humor of the Saints, as palpably as the other 
ſhews the Luſt of the Mahomerans, If Chriſt's 7 . ſo many Years be for convincing 
the World that he is the real Me/iah, their Hereſy ſhould have antedafed His Coming, and 
His Reign/ſhould rather have begun long ſince, 'when-many' Ages were to be converted; or 
at leaſt it ſhould not have been thruſt out the Selvage and Border of Lime, when very 
few ſhall remain to be convinc di And if in this they intend: a diſplaying of Chrit's Glory, 
certainly they are miſtaken; for what Honour can it be for a King, to have his Footſtool 


made his Throne? 80 that I think, theſe poor Phanatics have taken the Patronage of this 
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= or rather by Neceſſity than Choice, all other Opinions and 


| Conceits being formerly pre- 
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\ 5 1 am not able, by the Jace#'s Ladder of my Nerits, to ſcale Heaven ; fo I am 


0 


Diſciples, than by an ill bridled Zeal, to hazard drowning alone with Peter, by offering to 


Walk upon the unſtable Surface of his own fleeting and water-weak Fancies, though with a 


Cradle-throne, were Three Kings, and in ſuch other Opinions as theſe wherein the Funda- 


mentals of Faith, and Quiet of the Church are no ways concerned; yet certainly, he were 
no wiſe Man himſelf, nor yet ſound Chriſtian, who would not, even in theſe bow the Flag of 


his private Opinion to the Commands of theChurch. The Church is our Mother, and there- 


fore we ſhould wed no Opinion without her Conſent who is our Parent ; or if we have raſh- 
ty wedded any, it is in the Power of the Church and her Officials to grant us a Divorce. As- 
0 


r my ſelf, my Vanity never prompted me to be Standard-bearer to any, either New Se, or 
Old Hereſy ; and I pity fuch as love to live like Pew-keepers in the Houſe of God, buſied 


* 


in ſeating others, without ever providing a Room for themſelves.” If there be any Thing in 


this Diſcourſe which may offend ſuch as are really pious, it ſhall much grieve me, who above 


all Men honour them moſt. What I have ſpoken againſt Cafes of Conſcience and the like, x 


ſtrikes not againſt their Chriſtian-Fellowſhip and Correſpondence, but againſt the apiſh Fop- 
peries of pretending Counterfeits. It ſhall always be my Endeavour for the future, rather to 


drop Tears for my own Sins, and the Sins of others, than yrk for their Conyerſion : Our 


Prayers help ſuch as never heard them, whereas thoſe only who read our Diſcourſes, are 
better'd by them. Abraham's Prayers 3 more with God (even for Sodom) than Lots 
reiterated Sermons; and no Wonder that the Succeſs be unequal, ſeeing in the one we have 


to do with a merciful God; whereas in the other we muſt perſuade a hard-hearted People. 


I intend not to purchaſe from Poſterity, the Title of Reformer, ſeeing moſt of theſe have 
fall'n under the ſame Guilt, and have the ſame Fate with that curious Painter, who ha- 
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HE Mzlenor's Ephemkrides, which afffare u that Ch t mall reign a Thouſand Years | 


. leſs able, by the Jacob's Staff of my private Ability, to take up the true Altitude 
of its Myſteries. I have travel'd no further in Theology than a Sabbarh-days Jour- 
— => ney; and therefore, it were Arfogance in me to offer a Map of it to the credu- 
lous World: But, if I were worthy to be conſulted in theſe ſpiritual Securities, I ſhould ad- 
viſe every 8 Chriſtian, rather to ſtay {till in the Barge of the Church, with the other 
t 


pom eſolution to meet our Saviour, For, albeit one may be à real Chriſtian, and yet dif- 
er from the Church, which ſays, That the Wiſe Men who came to bow before our Saviour's 
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that our Saviour's Prayers, His Sermons, and the Creed delivered to us by His Apollies. were 
pfy of il 


[fgion to be therefore tidiculous. 


Mx Deſign all alongſt this Diſcoutſe butts at this One Principle, That Speculations in Re- 
ligion are not ſo neceſſary, and are more dangerous than ſincere Practice. It is in Religion as 


not ſay that our School-Diſtinctions are the Impreſſions of the Devil's Cloven Foot ; but I may 


whom, 25 oor Propoſition, out of which both did ſpring, is, like a Malefactor, moſt lamen- 
tably dragg'd to Pieces. J have endeavoured to denionſtrate, that Dogmaticalneſs and Para- 


ther, as a Toad beg c 
matiſt errs (as thoſe muſt err ſomewhere who aſſert too much) even in thoſe Things where- 
of he affirms he is as ſure as of any Principle in Religion, (which is their ordinary Stile) he 
finding out their Error in one of their Principles, is thereby embold ned | 


This being the Scope of this E. ay, I wiſh that thoſe who read, expourid it as Divines do 
Parables, Que nom funt argumentativa ultra ſuum ſcopum. © 925 


3 CHAP. XXI 


con. 


for, Man's 
y Accident 


in Heraldry, the ſimpler the Bearing be; it is fo much the purer and the ancienter. I will 


 fay, that our Piety and Principles ſcarce ever grow after they begin to fork in ſuch Dicho- 
tomies ; which, like Jacob and Eſau, divide and jar as ſoon as they are born, and betwixt 


lytic Scepticiſm, are but the Apocrypha of true Religion; and I believe the one begets the o- 
ets a Cockatrice. For the Sceptic perceiving; that the Magiſterial Dog- 
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5 Piece which may ſeem to rebel againſt the Empire of the Schools; yet, who Knows but 


with each Cenſurer's crooked Rule. As this Diſcourſeintendsfor the Dirines of our ns 
al Reſpetts; ſo all that is in it, is moſt freely TINT to their MD . 


og CCTV 
1 Doubt not _ ſome will think be > nolleſd⸗ abſurd in writing againſt: Vanity, whit I'm 
Jo, vain myſelf as to write Bocks, than (the Philoſophers were ge of old, for deny. 
ing Motion whilſt. their Tongues moy'd in their Cheeks. But to —— my Anſwer ſhall 
7 that finding many groveling, in their Errors, I haweg in this Eſſtay er d them my 
* — my | Strength but my "Compaſſion. The Ware iy (which-albeit it 
hath ever been allowed . Heads, yet was never allowed any Brainß) vill doubtleſs ac 
cuſe my Studies of Adultery, for hugging Contemplations ſo excentric to my Employment 
To theſe my Return is, that theſe Papers are > but t Parings of myr'orher Studies; and be. 
cauſe they were but Parings, I have flung them out into the Streets? I-wrote them in my 
Retirements when I wanted both Books and Employment; and] refolve that this ſhall be 
the laſt Inroad I ſhall ever make into foreign Contemplations. There are ſome Thoughts in 


Watch right, albeit it agree not with the - public Clock of the City? Eſpecially 
8 ere the on of Righteouſneſs" hath not, by pointing clearly the Dial of "aith, ſhewed 
which of the Two are in the Error. There are ſome Expreſſions in it, which Cenſure may 
force to ſpeak otherwiſe than they have in Commiſſions 3 yet none of them got Room in 
this Diſcourſe, until they firſt gave an Account of their Deſign to a mbſt pious and learned 
Divine: And ſo, it may 5 the Lines are of themſelves ſtreight, albeit ü ly not paralleld 
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ING Man age in nothing, but in that he is God's Ee 
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DEE s certainly 
that muſt be his moſt glorious State wherein that Image is moſt clearly ſeen; 
and this is Solitude; wherein his compoſed Soul ( like the ſmooth Face of 
the Ocean) repreſents, with much Advantage, this glorious Image, which 
the unequal Riſings of ſtormy and aſpirmg Waves of Imbition do exceeding 
conceal. The Heathen Poet Lucretius Lſeribes the great Perfect ious of th 
Deity to conſiſt in that it is, | 
———Privata dolore omni, privata periclis, e e | 
Ipſa ſuis 
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| becauſe they hate them; nor their Inferiors, 


and the Diamond ceaſes not to enjoy a greater Luſtre, though hid in the darkeſt Corner, than 
_ Fheſs pleaſing Bloſſoms do, which the weakeſt Breath of a 
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ods. This, My Lord, anvited 
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Vants 4 much, as it doth thoſe who are Strangers to it. And great Men have this Loſs, that 
their Superiors will not admire them, as * le than ie beg | 


nac le, (according to their Opinion, who will have both theſe to have been one and the ſame;) 
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Storm will command down from the 
75 helt Branch upon which they parch. Fame then ſhall tranſmit your Name to Poſterity, as 
the Jews did their embalm'd Bodies which theypreſerv'd perfumed andodoriferous in ſecret and 
retired Grote and Sepulchres; whereas it will preſerve that of more public Per ſons, only as the E. 
gyptians did theirs, whom by expoſing to the open Sun they kept as Mummy, but ſo black and parch'd, 
as that it had been better they had return'd to their former Aſhes. But though Fame ſhould 
not thus Bu you, yet Virtue (who hath ſo few ee Followers nou, that it cannot but 
pile up Pyramids of Favours upon ſuch as are) will recommend you to ſucceeding Ages, both 
to let fee that ſhe wants not her Trophies even in this Dotage of the World, ( wherem fhe is 
not fo deform'd by Age, as not to have Charms ſtrong enough to conquer ſuch as deſerve her 
Favour) and to engage others by this Act of Gratitude to a Dependance upon her. And a- 
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Know that your Advancement was tb) 


do fall, as to run with Inclination to that beloved Centre and 


* 


Ciure of true Virtue, I ho 


= 5 mean Spirits. And your publick Deportment thus ſo exact a Pi- 
cdutat noble Draught. : 


1 "Hh PUR 5 1 1 it 1 T. A EO 5 1 {12 n 1 +: 4 Mb. 5 
Is the Confidence of this, I ſend you this Elogy of Solitude ; not as Phyſicians ſend 
Pills, with Praiſes to their averſe Patients: For, as it were below your Stoiciſm to need 


ſuch ; ſo it is above my Skill, to be able to adminiſtrate the meaneſt Remedy to ſo well a 
complexion'd Soul as yours. But I praiſe it to you, as we uſe to praiſe a Miſtreſs to her en- 
amour'd Gallant, whoſe Intimacy with her, though it far exceeds the Acquaintance of the 


Praiſer, yet it breeds not in her Enamorato an Unwillingneſs to hear what he already knows; 


Complacency being oftner the Product of our Knowledge, than the Occaſion of our En- 
24 In paralleling Greatneſs and Solitude, as to their Moral Advantages, I ſhall firſt make 
ome few Reflections upon the Ends for which both are ſought ; upon the Employments 
wherein both are uk. og and laſtly: upon the Revenue made upon either of theſe Em- 


ployments, when Fate or Death ſhall force us to leave both. 


As to the Deſign which Men propoſ e to themſelves, in purſuing Greitneſs and publick 5. x 
Employment; all will tell you, That t 


y triumph over us and ours,) or elſe to defend themſelves againſt ſome conſiderable Ene- 
my, or to wipe off the Stains and Scars of Diſloyalty or Prejudice. For when opulent or 
great, Forhus undertake. them, the very Rabble have ſo much Prudence, as to condemn theſe 
or mad Men, When Philoſophers or ſtrong Spirits embark in them, they-ſay they do it to 
ſerve their Country, and not their Inclinations; and Flatterers pretend, That they deſign in 
theſe, the pleaſing of their Prince, and not of their Humour: So that, as if all were aſhamed 
of them, all do excuſe their Zeal after them: Whereas. Solitude (like a great Beauty) is 
courted for itſelf, and not for its Portion. And ſuch as intend publick Employments, will 
pretend a Love and Deſign for Solitude; and when they have attain'd their Honours; they 
will ſtill praiſe Retirement: Whereas, ſuch as live privately, may ſometimes pity, but wi 
never ſeem to enyy ſuch as are in publick Employment, And not only is Solitude courted 
for itſelf, and Greatneſs for ſome remoter End; but even Greatneſs and publick Employ- 
ment are themſelves oft (if not always) defign'd as ſubſervient to Solitude. Thus Mer- 
chants hazard drowning, and, like the Sun, reel about the World, that they may gain as 
much as may afford them the Conveniency of a Receſs. For this, Lawyers empty theis 
Brains, and Soldiers open their Veins; and have oft nothing to ſweeten their Anxieties, but 
the remote Proſpect of a ſolacing Retirement: So that Solitude muſt be excellent, ſeeing its 
nemies buy it at ſo dear a Rate. And even Cæſar behoved to recreate himſelf, with an 
aliquando mihi licebit mibi vivere, eſteeming that Part of his Life to belong to others; 
which was ſpent on other Men's Employments. And ſeeing all aim at Solitude, it muſt cer- 
tainly be by as much more nobler than publick Employment, as the End is more noble than 
the Means: And in this it approaches very * the Nature of Happineſs, which is defined 
55 F . CL 


* 


x 


ey ſeek theſe either to under-prop their falling Fami- The HC,, 
les, (whoſe proud Tops begin to bow in Homage to that Mortality, which will needs one part. 
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Produ of HAeavoufd, A theſe are rathe adrancesuthat 1 S-line. 
this remembers me of that notable Anſwer, given by Cincat the Philoſopher, to Pyrrbu; 


who when he told him that he 8 e 9 __ e . all the Vorld; 

askt him, Why he propoſed all that Toil to hi 2 To whi Myr hue anſwering, that he 
would do * Frog, een tat bis Rerurn live happily znd metiy with higiFriends the 
Reſidue of his Liſe; Carces tancing him moſt 7 told. bimithab he might live ſo, and 
do ſo preſently, and ſo need hot be at {6 much ſuperfluous Pains. 


MAN is ſo frail a Creature, and his Imperfections are ſo 8 many, that that can 
only make him be reputed Excellent, which can beſt conceal his natural Frailties: And albeit 
our Judgments are but ſhallow, yet here lies our Misfortune, that we are not able to abide the Teſt 
of one another's Jud _ And this is the Knack for which Men, Wh are ſilent and reſerved, 
or melancholy and dumpiſh, are iepures wiſe: For we admire not what ye ſee, but what 
skreen our Ifir mities, a; 


becauſe that ſecures againſt y abitracting us from 
the Temptations of the or Si. 


they are not moving; and ye will find the Reſidue of Men ſo averſe from Toil and Employ: 
ments, that they muſt be either brib'd to them by Gain, or baited with Honour: And the 
moſt diligent amongſt active Stateſmen will wiſh, that their long d-for Triumphs, or deſired 
Employments were at a Period, that ee enjoy themſeldes (for ſo they term it) 12 
ſolitary Retirement; which is that Canaan of Reſt, which, like Moſes on Piſgaß, they ſee 2. 
far off, but without Hopes of Enjoyment; and ſo fond are theſe upon one Moment of it when 
enjoyed, that they will . for it On-Waiters, neglect their Intereſt, and {light oft great 
Advantages. Thus then we ſee that Nature, Inclination and Pleaſure, vote all for Solitude; 
and that publick Employment is unnatural in its Riſe, and wearying in its Sequel, as it is 
dangerous (if not fatal) in its Termination. Vâʒ., ol 


= 


I know that there are ſome great Perſons, who, like great Fiſhes, never come to Shore 
till they be wounded; Diſaſters, Affronts and Neceſſities driving them there for Shelter, ra- 
ther than Choice; and this makes many think that theſe Eucomiums given to Solitude, are 
either contrived by Pedants, who could never reach Preferments, or by degraged Courtiers 
who after they have been outed of their publick Employments, harangue againſt what they 
have loſt, to ſatisfy not their Reaſon, but their Revenge. But to theſe I anfwer, That Hol. 
tude is by this Objection prov'd to be an excellent State, ſeeing even the Diſtreſſed exped 
an Aſyle and Protection there: For Diſtreſſes make us run where we may expect Help; and 
that muſt be the ſecureſt Harbour, to which the diſtreſſedſt Veſſels make their Application 
And I believe beſt theſe Elogies, which Solitude gets from ſuch who know both States; and 
becauſe ſome uſe this as a Pretext, therefore it muſt be Excellent: For the excellenteſt Things 
are only uſed, and can only ſerve as Pretexts; and that cannot but be much reſpected + 
monſt Men, whoſe very Shadow can make Miſery paſs for Virtue, and make Misfortunes 
be eſteemed Happineſs. Yet certainly Misfortunes may make Men real Philoſophers, as Af 
flictions make real Chriſtians: And it is very probable that one, who after much Confidence 
in Court and-Riches hath been tumbled: down unexpectedly, will be more really. convinced 
of its Sipperineſs and Emptineſs, than ſuch as never found the Effects of ſo much _Revolu- 
tion. But there are many alſo, ſuch as Divcle/ian and Charles the Vth, both Emperors, and 
many others, who after a complete Fruition of all courtly Succeſs and Pleaſure, have taken 
a ſolemn Congy of it, whilſt it yet ſmiled upon them; and I am confident many more would, 
if they. did-not apprehend much Hazard in their Retreat from thoſe who thought themſelves 
imm them un their Profperiays cs nts 8 
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is, as in their own Standing, equally intereſſed. And when they have been at great Päins to 


elſe they think it but the Price of their Attendance, and ſo look upon it as pail] befor be- 


Grandee hath ant; out his Eſtate, amongſt his Favourites, one of a Thouſand will not 
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greater Meaſure than to others. Whereby it appears clearly, that if ye carry equally to all, 
ſe oblige none; and if more to ſome than to others, ye diſoblige thoſe to whom ye carry 
leaſt; Which certainly (becauſe our Love is like ourſelves, . moſt finite) muſt be the ene 
Part; And theſe. who are diſobliged, are more zealous in their Enmity, than thoſe who are 
obliged are in their Friendſhip. The Concluſion of all which is, That albeit the great Plea- 
lure of publick Employment is, that thereby they may oblige many to a Dependence upon 
them; yet Men gain by it more and more vigorous 2 8 than lch as are recluſe do, al- 
„ beit they profuſe none of their ineſtimable Time upon ſo uncertain a „„ 


As to their Superiors; it vexes doubtleſs ſuch as are at ſo. much Toil to be high them- 
ſelves, to ſee any yet higher than themſelves; and they count as many Croſſes, as they do 
duperiors. If Stateſmen be not at the higheſt Pitch of Fayour,' they fret at the Unluckineſs 
of their own Fate, and.cxclaim againſt their, ill-fac'd Stars: And if they attain to it, then 
they are Ft, jaloules, by. their, Promoters. ' And Sęjanus is loaded with more Contumely by 
his Patron Tiberius, than ever he was with Honours. And after that theſe plodding Pates 
have raiſed their Deſigns to that Line, that they conceive they may juſtly admire its noble Stru- 


Cure, and their au in its Contrivance; then that Fabrick, upon which for (poſſibly) 
| Heir whole Life, they h 
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from their Prince, who is a Man ſubject 
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57. 3. IT was nobly fad by that Grand, Maſter. of Stoiciſm, Seneca that, £ Alt, Tepe ff 
fortune objicit.. And publick Perſons are Ip this, like great Gariſons, which ow much 


| e Second Concluſion ſhall be, That as it is almoſt impoſſible not to flip 
into the committing of Evil, yet our Eſcapes are never forgot when orice committed ; and 
not only wrong they us as to that Action, but they likewiſe detract from all our ſubſequent 
good Actions. And albeit it be very hard to do what is Good, yet our good Actions are 
moſt unfrequently remembred; or if they be, then they are eſteemed Duties, and fo. they 


bring us by that Remembrance no other; Adyantage from Men, than not to bring a Tai 
upon us. Marſhal Birons many Victories, obtained by his Valour for H. Sie the IVth.; 
alſizen's for the Emperor, nor Eſex's for Queen Elixabeth, did not excuſe their After- | 


Treaſon. And Balaam's Beaſt (tho' otherwiſe an Aſs). could tell its Maſter, Have not I 


ridden with thee ever ſince I was thine without ſtumbling; and yet now thou haſt ſtruck me 


thrice? From all which it follows, That publick wiege becauſe they oblige a Man 
to arg tr rs they therefore engage him in many Misfortunes, and lay him open to 
much Detraction. Neither doth Man's Miſery ſtint it ſelf here; but, which is worſe, Envy; 
Malice and Miſtake, blaze us for more vicious than really we are. We commit ſome 
Eſcapes, wherein we miſtake our ſelves; but we are ſaid to commit others, wherein others 
do but miſtake us: We commit ſome, which are really our own Tranſgreffion; but we 
are ſaid to commit others, which are but other Men's Imputations. Such as are in publick 
Employments can never want Rivals; and ſuch as want not Rivals can never miſs Miire- 
ports; eſpecially in our Country, where the Way to Preferment is ſo narrow, that we ima- 
gine no Man can get by his Neighbour, except he run over him. O! what a Divine State 
then muſt Solitude be, wherein a virtuous Inactivity fortifies us 1 all theſe Inconve- 
niences, and begets in us a Tranquility, not conceivable by ſuch as do not poſſeſs ite 


—— — ˙ n 
— — > — — 
* 


— 5 — — os G 
— — 2 
* 


= 


— 2 


«= 1 


Have you not, my Lord, oft heard great Men ſay, I muſt do this, and aſſent to that; tho 
neither the one nor the other ſatisfies my Judgment? Have you not ſeen great Men forc'd 
to abandon their moſt deſerving Friends; forc'd to connive at, and oft to congratulate the 
Promotion of their greateſt Enemies? Will they nat be ſometimes oblig'd to put on a con- 
ſtrain'd Countenance, feign an unnatural Mind, and expreſs what is diametrically oppoſite 
to their Thoughts; all which are Servitudes which Greatneſs exacts from us. For every 
force 1s a Yoke ty'd upon our Nature: And Man, being more Noble than Brutes, becauſe 
he is more free than they are, certainly what impairs his Freedom, deſtroys his Reaſon. And 
molt of theſe Reſtraints, as they are againſt Nature, in being Servitudes, ſo they are againſt 
Virtue, in being oppoſite to what our Reaſon would (if not over-power'd by Intereſt or 
Fancy) exact of us. And I ſhould think, that the ſame Impulſe which hurries Men on to 
deſire to be Great that they may be Maſters, ſhould with far more Reaſon carry them to be 
Solitary: For there they are emancipate from theſe Neceſſities, and have none to 2 Bae 
God and Naturg ; Maſters who command us to do nothing, but what were fit for our ſelves 
to do, albeit we were not commanded. -Þ CY „ 
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As theſe Countries are eſteemed moſt excellent and preferable, whoſe Neceſſities are WM | 

ſupply'd by their native Commodities, pulling out of their own Boſom all that their Inhabt- ( 

tants require; ſo by the ſame Rule, Solitude muſt be by much preferable to publick Em- 
*  Pployment, ſeeing this requires and wants but little, but the other needs much, and is not {a 
tisfied when it gets what it needs. Solitude requires no Avarice to maintain its Table, nor 
1 W to bear up its Train: It is ſatisfied without Coaches, Lacqueys; Treaſures and 

Embroderies. The Solitary Man is not vext that others muſt take the Door of himſelf, or are 

able to maintain a more ſumptuous Table than he: He is not diſquieted at the e ] 
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Crimes; eſpecially ſeeing theſe their Eſcapes muſt be committed in publick, where they are 


never concealed, and but ſeldom (if ever) pardoned. 
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As to the Periods of both, certainly Solitude hath. by much the Advantage: For look 
over the Calendar of all thoſe Heroes or Grandees who have governed Kingdoms, or were 
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their firſt Owners have been oruſhed, upon 
Ruin to have flow'd from ſome perſo 
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I have often remark d with 
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which is ſtrange, not only do the Enemies of a fallen Grandee inſult h a, 
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but even thoſe who were his former Well-wiſhers, are (to avert the Jealouſy, of thoſe wh 
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fleeting? Conſider Rome, which though the wiſeſt of all Republicks, yet, upon a Jealouſy or 
e, . or ſometimes out of Wantonneſs, deſtroyed in 2 Inſtant Te — — — er 

moſt deſerving of her Favourites. Or, upon the Favour of a Prince, if in a Monarchy; and 
then ye muſt confeſs them oftentimes fubject to all the Caprices of a lofty Humour, licensd 
| by the Extent of his Power, to equal his Power and his Humour; and entic'd, by the 
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him as a Priſoner in. 5 wum and Fate renders Belliſarius yet more ridiculous, driving 
him to beg with this Expr 17 7 flow but a Fart hing upon Ballifarlus. Anf it js moſt obſervab 
that during out Civil Wars, F 8 1 ee Perſons who did head contrary, as well as diffe- 
rent Parties, did all loſe both u ds and their Fortunes in the Quarrel; whereas it 11 1 0 | 
have been expected, that at leaſt one pf the Oppoſites, ſhould have Worn unfading I Lawrels: 
And really there was more Hazard, in the Fear of being the one who as to be deſtroyed = 
Ge they might certainly have expected, that one of . ſhould; Al) nn, a the 
andere, wh ich the Suryivors might expeRt, could ſulficiently requite. 7 
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of his E. . or in order thereto, to fix a Crime updn him; then how can he eſcape 
fromthat Trial, or defend his Right againſt that Purſuit? For where the Judge i is Party, there 
the Law may prove Advocate. And In theſe tonrrofto's, I remember few. Wg 5 e 
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| SEEING a as of all other Things, fo of our Thor hole til Firth born Mid be ſachificed th 

our 1 0 ty Maker; I therefore reſolved to be firſt Diſcqurſe with theſe Reflections, 
which Solrude might borrow from Devotion. Bae ince 5 . e the laſt Place 

in our Diſcoytſe, to the Arongeſt Perſwaſives (as being able When p 110 there to leave the 

freſheſt Impreſſions, on the leaving Reader) I ſhall cherefore in this laſt Place, (which is, 

8 the 1858 ordinary, Room allow'd to e recommend to you, ko: con 12 0 That 

pak, fſefſes more Excellencies, : It 13 

in the one Caſe,” or lamented 1 in the other, chroyghout the whole Flux o eernry. 

5 Spirits, in Chaſe, of. theſe fleeing Follies, 

vil it ſatisfy fy Him to hay our dulled Thoughts (the Lame of the Floc k) ſerved upon His Ho- 

ly Alare? And Tris le 3 Himſelf a Jealous God, ce: . cannot but be Jealous, 


"Ja 1 5 that 


1 be to 
Solitude 0 


Len 


0 N eee 


* 


; 25 . Do a 5 — 
ay TED MANO 
ACE, 5 not whþ We ; ould A our P4ce:ye 


Jens + Ten e ". Apd ſering all-var-Time id hats 1 
mays 5 Jo wk KN es . 


too 9 


eſtiq 5 
Tz 
taking on the 


: 


x 8 50 ug e ; gabe ot 

When becaule Gee bo nocence, he 

Sopiety. But to e oo oſt, the E 1 of being in | 
got hve ane Dann and live 3 or. . rſt News nim, 
as afſoclate to him, i "that he had e th: hat mathe Party, 75 0 ws 


1 our Te 821905 Satan to, the N 1 95 


188881 ** 25 Jr; 


12 3 but 
tion of 


95 


> 


Mt. o ſervable that IDF N found 
1 4, 80 5 therein f 8 N he the 552 (s t 
| J 0 une 1 0 Jer u 4 
5 above the : 0 he = d e he Half. 26; belted. | 


YT i l „ * . © SIR ot; it) 


"HEN. 18884 85 ht) — o cone a vin Ms, | ed lin RE pores 
NS to the Top of Mount da And. our Saviour did not diſcloſe; the IONS. of 1 
N 'Transfigy ation at Jeruſalem, ut, upon the Top of the Mount of, Gre, The Widow who 

1 Zing 4. 10. intended a Lodging for Eliſha, that great, Prophet, did build it apart upon the Wall, furniſh- 
ing it only whe: 4 tool and Candleſtick : And when he a Ked her, If. he ho /þeak. for ber 

2 Kings 14:13» fo the King, or Captain: of his Hoſt? She told him, without farther Anſwer, That ſhe dwek | 

amongſt her own Friends, and in her own Countr ;.. intimating thereby, that there was no 

need of any Favour Kin ngs could beſtow upon ſuch as enjoy d o happy a Receſs. I recreate | 

1 ſelf to think I ſee Eltjab ſitting node, a] uniper_Tree, or in a _congealed Grove, viſited 

at. Solitude by the Eine God, r 0 bein is Preſence to mighty Ahab; and to con- 

W late how Ahaziah was able 8 d no Lale upon his purpl d Couch, till he 15 9 5 in 

Je 105 of it 45 ome of his chiefeſt Captains to court it from the ſame Prophet, ſitting upon 

of a Mountain. By all which Places and Poſtures the Spirit of God (who loſes no 

Obſervation) intends dockelels to enamour us of Solzrads and Receſt. And it is very ob. 

ſervable, that none of theſe old Prophets are found in Scripture at Court, or in Publick, but 

as bearded Comets appear in the Air, where 8 have no other Errand than to denon 


Judgments to the Place over which they hoyer. 10 is 0 


| G OD Aimighty,, who becauſe > Ho i is» the 'Obj AY as 1. as le of our e 
© ſhould, and does upon theſe and oy rhe r 285 beſt know how to addreſs them, hath 
commanded us.to 1 into but Colt ets 0 the moſt ſolitary of all W Rooms.) and; to make 
theſe yet more retit d, bath or dained us to cloſe Ts Doors. N us, when we make any 
Religious Applications to Him; promiſin that Hf le "who ſeeth in ſecret, will reward ut open- 
: And if we will conſider theſe gaudy iſtractions, whereby our. publick Deyotions are al 


moſt rendred no Devotion at all; Lo that there is more Nolle in the World, than will ſuffer 
us to hear that ſtill Voice which cries behind us, This is the Way, walk ye in it; certainly | 
we may conclude from both Reaſon and Experience (as well as gp Obedience to Di- 
vine ne Commands) that Nan is the true orge of the Pn Devotions. When God did 
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tells His own Peop! 
to the Wilgerne 
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ants it: And not only fore 
wil their ſo doing, 8 do ſo likewiſe to ſatisfy their Humours; a Slavery which 


promiſcuous Multitudes of the Iraelitiſʒ Camp, of Deſign to tempt. them to a Sin which — | 
could not but. be attended with his ap png as well as their Ruin. Was it not for this 


of this Oflence, Excuſes, whereby to leſſen their own Barbariti y. 


Bur if any call in queſtion the Advantages that accrue to Devotiori by Solitude, let him 
caſt back his Eye upon the Primitive Church, wherein the material Fabrick was contriv'd 


dark, and ſituate in the remoteſt Corners and ſolitary Groves, both by Pagans and Chris 5 
ſtians; as if that black Enamel heighten'd the Luſtre of the Golden Candleſtics: And upon 


the infinite Swarms of ſuch as became Monks and Hermits; encourag'd thereto by the Ho- "= 8 
milies and Intreaties of the nobleſt Fathers; of which State the Emperor Juſtinian did, after 9 
he had kept that Oecumenic Council, become fo enamour'd, that he hath regiſter'd its noble 
Hlogies in the Frontiſpiece of his Divine Codex. Whilſt upon the other Hand, the Heathens ä 
of Old, and now the Mahometans, did and do teach, That one of their Miſchief-Torments — 
in their Hell ſhall be, that Men will there be caſt looſe to thoſe Occupations and Civil Em. . © as 
loyments, which here - exercis'd them; eſteeming it a Torture for illuminate Spirits, and 

uch as are defecate from Senſuality, to be re- embaraſs d with ſuch terreſtrial Affairs, as buſy | 
us in this our earthly State. Pardon; my Lord, this Inroad I have made upon Devotion; n 
and learn from it, that Solitude and Devotion are fo nearly related, that we ean hardly praiſe Gr = 


the one, and not commend the other. 7255 e Fw 4 


I fhall here uſe the Authority of great Heroes; who, after the Fruition of Both, have by 
much preferr'd Solitude; whereas (which is very ſtrange) there is not a ſingle Teſtimony | 


8 * 


Tux Firſt ſhall be of Charles the Great, who being to die, cry'd out to thoſe who ſtood marinus, Ib. 
about him; Oh! how vain are the Thoughts of Men? and how wretched are they that aſpire 8. f 
to Glory? What hath my Kingdom, or the Service of jo many Men gaind me? Much more 

bappy had I been, if inflead of 4 Sceptre, I had weilded an Hedging-Bill; and if of a King, I 

ſhould: have made myſelf a Clown: Following in this almoſt the very Expreſſions of Alphon- 

Les, his Brother. Fuatocopius, King of Bohemia and Moravia, having loſt a Battel againſt the  _ 0 
Emperor Arnold, did retire himſelf into a Wilderneſs; where after he had lived a long Time = 
with Three Hermits, he at his Death told them, That there was not any Greatneſs preferable. 4 
to the 'Tranquillity of that Solitude. The ſafe Heep (ſaid he) which we enjoy here, males ibn 
Roots ſavoury, and the Waters  fiveet ; whereas the Cares of 4 Kingdom make all Meat ani! 


Life. And Giges, King of Lydia, puff d up with his great Wealth and many Victories, ha- | 1 
ving ask'd the Oracle of Apollo, If there was any Man happier in the World than himſelf? | 1 
had Ageſilens, the poor Halen Shepherd, prefer 1d to him. And S7i/z5, one of Adrian | 
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the Emperor's chief Captains, having retired to the Country after all his Preferments, cauſed _—_ 
to grave this Epitaph upon his own Tomb; Here lies Similis of a very great Age, who yet ä 
ved but Seven Tears, I might here cite Conſtantine, that excellent King of cot lau; The. 
datus, King of the Gothe; Charles the Fifth; Sertorius, and Hundreds. of other Princes, if e 
thought it not of more Advantage to Solitude to ſay of theſe, that they are ſo many, they 
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by great Perſons, is Fame, 'a Revenue payable only to out 
Ghoſts; and to deny ourſelves all preſent Satisfaction, or to expoſe ourſelves to ſo much 
Hazard for this, were as great Madneſs as to ſtarve ourſelves, or fight deſperately for Food 
to be laid in our Tombs after our Death. Either publick Miniſters value much the Diſcour. 
ſes of the Multitude; and if ſo, they err in offending them, as oft as their Gain or Pleaſure 
f 11 them the meaneſt Temptation: Or elſe they value theſe not; and if ſo, why is there 


much Pains taken for Fame, which is nothing elſe but a Collection of their Suffrages 
Which Reflection recommends much to me that Stoical Jeer given to Hannibal by Juvenal 


Ine, & ſevas curre per Alpes, 
Dt pueris placeas, & dechamatio fr. 


mb o'er the Alper, thou mad, yain-glorious Fool, 
That thou may Children pleaſe, and be their Theme at School. 


Fon convincing us of the Folly of this Paſſion, be pleas'd to conſider, That either out 
Souls have the ſame Period with our Life, and then to talk of us after Death, is to talk of 
What is not; and what Advantage brings it to us, when ſeeing we are not, what is ſaid of 
us cannot effect what is not? Or our departed Souls ſurvive in eternal Bliſs; and then the 
loud Halelujahs of Miriads of Angels, will ſo eaſily drown the Voice of Fame in our Ears, 
that it will not be heard by us; and our Souls will be ſo replete with infinite Joys, that there 
Will be no Room for its Report, though it were exaudible ; for Fame, being but Air, muſt 
yield and flee out at the Acceſs of any Thing, that is more ſolid. Or elſe the Souls of 
thoſe, who are praiſed, will be damned; and then they will not be ſuſceptible of any pleaſing 
Impreſſions... And I am confident that one of the Torments of damned Spirits, is, that the) 
imagine all the World to be full of their Infamy. And ny the Fame of the greateſt 0 
Men is not able to ſolace him in the Fit of a Fever, or Gravel; Why ſhould we imagine that 
it can leſſen the Weight of ſuch preſſing Torments, as infernal Horror, or eternal Damnation? 
To talk of Amphialus, who never was, is the fame Thing as to talk of Alexander ; on 
t al 
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. cannot be ſtained with ng. Vanity and Drunkenneſs, as Alexander is. 
beit Fame were to be courted, what Share of it can we expect, who are ſcarce known be- 
yond the Line of our own Hiſtory, and but tranſiently in that likewiſe? Who amongſt us 
would toil as we qo, to be eſteemed, as Popenbam or Bajard, (whom I believe very few 
have heard of) and yet theſe acted upon the Continent of the World, and did 2 Things 
than the preſent State of Affairs will admit us to do. And I am confident, that there liv d 
lately at the Court of France and Spain, Hundreds of Courtiers, who enjoy'd far taller Ho- 
nours than we; and who would not have embrac'd the Honours we graſp after; and yet 
Fame ſcorns to be at ſo much Pains as once to mention their Names. How many know 
not at preſent, the Name of that Grand Viſier, who but lately made Germany tremble? and 
to ſay that it was the Grand Viſier, is to praiſe his Office, and not himfelf. Who can name 
the greateſt Cardinals at Rome, or Dogi of Venice? And yet, what infinite Pains is taken to 
gain theſe Employments, by ſuch as live upon the Place? {© | 


I ſmile to ſee underling Pretenders, and who live in a Country ſcarce deſign'd in the ex- 
_ atteſt Maps, ſweat and toil for ſo unmaſly a Reputation, that when it is hammered out to the 
molt ſtretching Dimenſions, will not yet reach the neareſt Towns of a neighbouring Coun- 

try: Whereas, examine ſuch as have but lately returned from travelling in moſt flouriſhing 

Kingdoms, and though Curioſity was their greateſt Errand, yet ye will find that they ſcarce | 

know. who is Chancellor or Preſident in theſe Places; and in the exacteſt Hiſtories, we hear 

but few. News of the famouſeſt Pleaders, Divines or Phyſicians; and by Soldiers theſe are 

N ee as Pedants, and theſe by them as Madcaps, ' and Both by Philoſophers as 


Bur though Fame were deſirable, yet publick Employment is not always attended by it: 
Far, either Advancement is attributed to the Fancy of the Advancer, or to Fate and Ha- 
zard. And in either of theſe Cafes, the Perſon promoted is not honoured, but his Fate; 
and it will be loudly proclaimed as a 8 | ages That one of ſo mean Merit or ſo 
rebellious Principles, or tainted with any fuch Vice (as Envy will either find or make) ſhould 
be promoted to ſuch Honours: Whereas if the fame Perſon had ſatisfied himſelf with 2 
ſolitary Life, his real Vices had neither been diſcovered, nor ſuch forg'd Vices 3 
"A : | oe e 8 £m 
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and becauſe People blame | what they! : 
their Maſter, their Envy or Revenge tranſmits to Poſterity that Character which was re- 
ceiv d to their Prejudice whilſt they yet governed. Was Perenniur famous, tho Commo- 


made him his Minion? No, for Princes can beſtow Greatneſs, but Fame hes no more 
under tlieir Juriſdiction than the Winds do, from which it doth but little differ- Of 
all Witneſſes Fame is the moſt ſuſpected, becauſe” it ordinarily: flatters moſt thoſe. who 
depended upon it, and were at greateſt Toil to gain its Suffrage, and to depone 
falfly againſt che greateſt of ſuch Men as value not its Teſtimony: And as its Report 
is by Law judged to be unſtable as Water; ſo in this it reſembles much the Water, 
that it preſents (like to it) the ſtreighteſt Objects to our Sight, as crooked and un- 
even. And ſince Fame depends upon the credulous Multitude, and upon unreſtrainable 
Soldiers prove cowardly, and loſe a Battle, the General is for ever affronted, and yet he 
cannot help it: Or if a Servant betray a Stateſman's Secret, then the Maſter's Prudence is 
for ever traduc'd. Ignominy being, like all other black Spots (a Tenaciouſneſs peculiar only 
to that Colour) which cannot be worn off, nor waſht out: And the Deſigns of Stateſmen 
being as latent as the Springs which do inwardly move mechanick Machines, the People 
(whoſe Intelligence cannot reach theſe) judge of the Deſigns by the Events: And if at any 
Time the Event anſwer the Contrivers Expectation, then the malicious Multitude aſcribe 
this Succeſs, either to Hazard or to their Power. And to ſpeak ſeriouſſy, Power is ſo hap- 
py a Suffragant, that it takes off much of that Repute which is due to the Contriver: For 
who can be foil'd having ſuch a Second? And to convince us, that Power and Command 
conceals what Strength and Energy there is really in the Governour's Wit, reflect but a little 
upon thoſe pitiful Rebels, who govern'd lately this Country, and did ſeem moſt wiſe, while 


— — — 


of the firſt Caſt. Like thoſe Venetian Ladies, whoſe Native Stature riſes and lows in Ap- 


for as large a Share in it, as moſt, (if not any) Stateſman: For if that Maxim hold, that 
propter quod unum quodque eft tale, propter hor, illud ipſum oft majus tate; certainly it follows 


ans they cannot miſs it themſelves. How had Aineas's Conduct, or Achilles's 
0 
a Pedant is (like t 


. 


defeated Kingdoms, ſilly Worm) able in one Night to confume that 
bloſſoming Gourd of his Reputation; and" ſeeing the World know not what the one did, 
they will believe what the other ſaid. [Hiſtory (which is the grand Regiſter of Fame) is 
known for the moſt part only to retir'd Perſons; and theſe will admire moſt what ſuits moſt 
with their own Humour: And Fame itſelf being moſt obliged to ſuch as ſtudy Solitude, it 
obliges ordinarily theſe moſt, becauſe they have obliged it. 4r5/oz/e hath prov'd himſelf by 
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his moral Advice to Creſus, than Creſus who poſſeſs'd thoſe Mountains of Gold, which were 
the Subject of his Advice: And Cicero's Tongue, though pull'd out of his Head by An- 
thony, hath ſpoke out his Praiſe louder than all the Acclamations of the Roman Legions 
and ecchoing- "ht could proclaim that more than Monarch. And feeing that Man 

appy. whilſt he is a Man; ſuch as attain to Fame by Soli- 
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is happieſt, who is 
tude, are happier than great Men, becauſe they. are happy whilſt they. are able to find 
it; whilſt the others have it only when they are not ſenſible of what they have. Compare 
Julius Ceſar (to the Stature of. whoſe Repute our dwarfiſh Endeavours will never be able 
to riſe) with Lucan, who wrote the Story of his Wars, and ye will find Lucan the much 
happier: Conſider Cz/ar, macerate oft with Hunger, ſtiffned with unrewarded Toy], jea- 
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the Victory: And then return your Reflections upon Lucan, ſitting in the Boſom of a ſha- 
dowy Grove, flankt with a 22 Stream, and there creating thoſe noble Lines, which 
have fince carried his Fame as f 


> as far as Ceſar's Actions; and having 
Ceſar, even as to Poſterity, that Cæſar's Soldiers, Pompey's ill 


4 in this the Advantage of 
ate, the Senates Irreſolu- 


tion, and the Cowardlineſs of their Auxiliaries, ſhare with Cæſar in the Event, and really 


more than he; whereas Lucan inherits the ſole Praiſe of his Story now, as he did the Plea- 
ſure of having wrote it whilſt he was yet alive. But to conclude” the Folly of Fame, con- 
ſider even this generous Lycan, falling under the: Sword of Nero; becauſe that cruel Prince 
Was aſham' d to ſee himſelf fo far out-done in Wit by one of his own Subjects: And from 
this learn, That Fame is ſuſpicious to its Dependers when it beſtows its Favours, and unjuſt 
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Minions, whilſt they live, for what they dare not charge upon 


dus then Emperor rais d him next to the Throne? or Olver the Barber though Leuit XI. 


Accidents, who can aſſure himſelf of its Suffrage? or believe it when it is obtained? If the 


they were veſted with Power; of which being now again diveſted, their Wit falls far ſnort 
pearance, according to the Height of thoſe Socculi whereupon they | walk. But if Fame be 
the great Prize, I ſee not why the Literati and irtuoſi, or retir'd Curioſt, may not put in 


in true Logic, that ſeeing ſolitary Perſons are the Diſpenſers and Beſtowers of Fame yg 
he, 


ur been forgot, had not Homer or V. "rg ſung their Elogies? And after a great Man hath 


his Syllogiſms, a greater Perſon than Alexander his famous Scholar: Solon is more famous for 
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lous of his own | Soldiers, and apprehenſive of the Senate; / tortured with uncertain Events 
of the War, and terrified by the having kill'd his Son-in-law Pompey, after he was ſure of 


1 


\ 


* 8 1 - \ * 8 21 
8 = OY, 8 
0 <6 af 
„ n 


4 * 5 g » 


| examined. be managed even by t 


"Ws * 7 Fo , a? = * mags It 
9 II — AY 
7 * 1 2 4 * * x n 
V N. IR y 
* F f 4 > 8 8 4 
» : I 3 8 
25 4 * \ 
— 5 N 4 * 
4 5 . 3 
7 1 
* - * 
4 
4 * 
— ” 
y | * 
8 ; 8 e WP I. , Ns TO J ; þ ; <% | 
FP *. l N 4 . * fy * N r 5 Fe * Ne 4 1 Ws F >; » : 1 . y : b C 7 1 8 * 5 
; a q #7 yt , . 3 3 £ e e £0 2 4 N ws 1 £48 \ 4 1 1 
, 3 LU » „ j ir * FI : 4 L r * * 4 * Q 1 . Y 
: q . % 'F * . N 4 "Ia 7 4 a Ts. 6 „ x Fe 
[ - 75 * 1 1 en, - þ 5 . * F * F; 
* 9 q 7 2 PR) y 0 1 K N | | : * : L . % SIG 1 * , * 4 af 
+ TI's . s. . 4 21 ty * 1 FPS. =”, lk ' Os we as "Y ** Y L "0 
4. 1 * . — - — * F r * * bug __ - Þ 4 & i% dad e * Bl * ö * Y « 4 1 19933,” OE N 7 * 5 
* — 3 P — IN wy 2 16-4 4 ig Yes bas . 7 * *** SF a 0 a 8 7 F F 3 \ s 5 3 - - * 5 * "oof Pan * 
, * * va . * 1 v 4 * U 1 : * 
„ We, Þ 1 1 2 E . | | Ws + | * A * 
f 4 # * 2 [5 bs * 1 "oh 1 I * — A 8 83 - 1 
* 3 c A a N + * 0 - g Wot b 5 
' , 1 18 | | ! © | | 23 | 
: « | 5 n " a : J 5 , < 45 ' c * $ 1 
158 1 , ö p. * s + * ” 1 * K * 4% F q 4 "# wr 5 L 4 4 * ) af * 
J * 4 4 £ ; 0 3 
PR M rk Wot” RO. * " - — 8 7 0 : 
* — : e 3 l 
: k N - i \ * 4 - C , . - : | = . 
> — 2 4 * n ch. 8 res ” 
ys — — - . 7 4 * pd * WP _— 9 — _—_— - 2 An ny — T% 7 y $4 > 3% * . I So. — f 2 R — 
— N e * ; Js 1 5 „ Z a f ' "4 + a 5 
1 : 2 4 6 a 2 , — 4 
l f i*% ” br N . ? . 1 . IR , J * x "28-1 SI C's Fo * * 
" , a , \ 9 . 8 k 97 * . 1 n * - * 4 7 © * * vx 
* * FS ** l % *. * 1 * * * . 2s; W # o . * 1 » 4 3 bt ” <a SE p 4 9 * 
— 7 . 1 y 3 5 4 * , . 9 2 en, 5 * 1 : CET, \ b 2 ; 
" OP by : rg "po hes + — S * 4 2 e | * 8 P Y,95,. CREE * : F 7 r 9 1 i %. 7 F 16 = 1 4 
F ? 4 OS OP hy * g A 2 75 N "hy 7 1% 144 © 2 2 * £4 WF . þ 1 1 1 a 8 X 3 "8. £8 ; 
J 72 1 %%% e 21 CheT AVE, NY: SL „ 
* 9 * l : , $ 2 jag; : » A, 
* j 1 pl F * — 5 2 
: * > - 


l * * | * W 1 2 Sls - Is : y Ly, N N e . 1 „ 3 * 5 . 1 * 4 5 3 * oo 4 — 4 1 : * 1 ' 

A 8 ab * ; 4 9 4 . 1 252 8 g * 5 1 n 2 VS... 1 4 7 44 1 . : | 14 12 ” 6:4 * vs I AT: 12 BE a 10 * 4 On Cf... T | 
1 a * * ** 0 23 ic 4 4 $4 >» 5 * 3 25 5 1 k 5 al e 4 a A. 2 * 2 2 *. Y A : E SF t 
* 1 tg P47 a 24 8 0 , ' oP E A ts 855 * . 5 * Sg} 4 "2, * | 4 

4 Fi; e 1 g o | 2 922 | 1 i . . 2 2 - | 7 4 
$8. „„ 4 the on received in commanding others is admired as | 
* 7. * N ; ; F q T . 1 
5 I 8 


of comman- 


n. . . Seat of Man it this deems 26 bane 
raviſhing Advantages of publick Emplo an Han in ems to have 
” ding others retain'd l a falſe Appetite of being like to its Maker. But ſeeing this Deſign could not 


Judgment and Purity of the greateſt of Angels, ſo as not to deſerve. | 
be entertained of our fucceeding in it. But- conſider ſeriouſly, that it being a congenial i 
Humour in all Mankind, to deſire Freedom; certainly, great Men muſt conclude, That 
their Dependers would not bow to ſuch Homages, if they thought not thereby to oblige i 


Debts rather contracted. by us, than Favours done us, I ſee not why we ſhould ſo highly 
prize them; and ſeeing in Return to theſe, Protection, Salaries and Offices are expec od F 
all which put us to real Pains; conſider if theſe umaginary Pleaſures. deſerve to be bought at 


the Rate of ſuch real Vexations. The Magnifco- muſt himſelf bow to his Prince, bear His : 


Extravagancies, | ſwear a Friendſhip: with theſe whom he hates, diſpence with Affronts, WM 
ſpend all his Time in Attendance at Court, and in obſerving thoſe Humours, which he 


- muſt hereafter ſuperſtitiouſly obey; and all this that he may gain wherewith to repay Salu - 0 


tations, Flatteries, Legs, Congies, and ſuch like pitiful Pleaſures; and that he may ſcrew 
himſelf ſo far into the Reſper of the People, that he may have Hats pull'd off to him, which 
will be likewiſe done (and for the ſame Reaſon likewiſe) to a lifeleſs Chair of State, or the 
meaneſt Fool, if his Shoulders be ſtrong enough to bear a Title, or any other the meaneſt 
Mark of his Prince's Favour. And that he may be magnified by his Dependers, whom be- 
cauſe of their Intereſt none will believe, being bribed to depone what they ſay of him; is 
not this Satisfaction a mere Act of Fancy? And. is it not ſafer to tranſlate our Fancy to 
ſome other Object, than to moderate it here? And who can aſſure himſelf, that when he 
hath arrived at that Pitch of Command which he preſently propoſes, that this ſhall terminate 
his Ambition? And is not the French King as much troubled, that he cannot command. the 
Grand Signior, as a French Courtier is for being lower than his King? And after that a 
Chancellor hath rendred his Place, by any ſhorr. Poſſeſſion, familiar to him, he then deſpiſes 
what he enjoys, by the ſame Principle which invited him to deſire that Employment, when 

it was yet above his Reach. But abſtracting from theſe Conſiderations, What can it advan- 
tage any Man that another bows to him? It can neither cure Gout. nor Gravel: And when 
he is difpleaſed at any er Nos it is ſo far from being able to ſolace him, that that which 
vexes him moſt is, that any Perſon can be found who dares diſpleaſe one who is ſo great as 
he; and if he had not been ſo great, that Accident which now grieves him could not have 
vexed him: So that in wiſhing to be great, we wiſh that we may be made more ſuſceptible 
of Aﬀronts, than Nature hath already made uss. 


I need not tell you, Celador, that great Men are obliged to attend more ſubmiſſively 

their Superiors, than we do them, becauſe theſe have more Deſigns than we, and Deſign is 

the Occaſion of our Dependance: So that if there be any. Pleaſure in Liberty, we enjoy it 

more than theſe; and if there be none, Why is there ſo much Pains taken to be great, 

upon ExpeRation that Greatneſs ſets at Liberty? A private Man is not oblig'd to oppoſe his 

Relations, fight againſt his Country, give his own 3 the Lie; all which are but 

; the meaneſt Impoſitions that ſome Princes lay upon Greatneſs: And why ſhould Men 

« (5 at ſo dear a Rate, the Liberty ta ſerve others, which is all that Greatneſs can 
3 e „ V 
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wo Bn SY I know that Society is one of thoſe Satisfaftions which we rank amon the Pleaſures 
Aion of So. Of the firſt Magnitude; and that as to the Poſſeſſion of this, Solitarineſs ſeems to cede to 


ny * publick Employments. But when we conſider, that the Prerogative of Society ſtands not 


in ſeeing one another, but in rational Converſation, it will appear that the Difference is not 

wide. For, what Pleaſure can be receiv'd by talking of new Faſhions, buying and ſelling of 
Lands, Advancement or Ruin of Favourites, Victories or Defeats of ſtranger Princes, which 
is the ordinary Subject of ordinary Converſation? And really, I have admir'd to ſee Per- 
| ſons of Virtue and Honour mow much to be in the City, where when they come, they | 
found, nor ſought for no other Divertiſement, than to viſit one another; and there to do 
nothing elſe, than to make Legs, view others Habit, talk of the Weather, or ſome ſuch pi- 
tiful Subject: And it may be, if they made a farther Inroad upon any other Affair, they did 
ſo picque one another, that it afforded them Matter of eternal Quartel; for what was at firſt 
but an indifferent Subject, is by Intereſt adopted into the Number of our own Quarrels. | 
This begets Heats ; Heats, Opprobries; Opn Revenge; and Revenge leads either to 
fret; if we cannot ſatisfy its tz or to Ruin, if we cannot quench it. How many like- 
wiſe are in theſe Reincounters, tempted either to betray their Ignorance or Malice? an 1 


lion, and 
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Country; and the fooliſh Fews gave Him Ground to ſay ſo, when they concluded that He 


” * 


could not work Miracles, becauſe His Mother and Brethren dwelt amongſt them, and be- 


Bur if Variety be that which is admired in Society, certainly our own Thoughts, or 


other Men's Books, can in theſe far exceed Converſation; poſſeſſing above it this Advantage, 
that we can never be either importun'd or betray'd by theſe, as is much to be fear'd from 
the other. And it is moſt remarkable, that after Solomon hath fixt a Vanity and Vexation of 
N upon all the Actions of Men, and hath after ſeveral Times ſubjoined it to publick Em- 
ployment, he only ſays, That Reading is a Wearmeſs to the Fleſh, without adding it to be 
a Vexation of Spirit. But albeit Society were to be valued at the Rate imagin d, — ſolitary 
Perſons enjoy more the Sweets of Society, than great Men do: For in all Addreſſes to 
theſe, the Addreſſers conſider only what is fit for their private Intereſt; and little elſe is 
added, beſides the dropping of a flattering Expreſſion or two: And when any diſintereſſed 
Subject is fallen upon with them, it is ſpoke to with ſo much Conſtraint, and the Speakers 
are ſo hemm'd in by Diſcretion and Reſpect, that the Diſcourſe is manag'd with much Diſ- 
advantage. And our, very Duty teacheth us, that to ſpeak learnedly is Pedantry there, and 
to ſpeak religiouſly is impertinent ; ſo that we, muſt either tranſgreſs our Duty, or elſe be 
mean in our Converſation. But, albeit the Humour of the Grandee was ſo noble, as to 


admit of Freedom in Converſation; yet few ingenious Spirits 7 are the only beſt Com- 


panions) can ſpeak freely in Publick, or e Perſons: Whereas the molt hidebound 
Orator can pour his Conceptions into his Neighbour's Boſom, in their natural Set and Fa- 
5 | with as little Alteration as a Diſcourſe receives by being caſt off the Preſs upon 
Pio notions wi ha 77. burr ono ob nf com 


ee /// , d d AEL 
RxrLE r but upon theſe many Thouſand Apologies which are carried up and down a- 

mongſt ſuch as canverſe much together; and which, as they make up the greateſt Part bot 
of their Employment and Vexation, ſo are not incident to any who live ſolitarily, theſe be- 
ing the natural Product of Conference and Rencounters: And ye may conclude, That either 
theſe who make ſuch; Apologies, are as real in making them, as they ſeem paſſionate in ha- 

daß them to be believed; and then Converſation may appear to be moſt dangerous, ſeeing 
theſe prove, that Men may eaſily miſtake, and are ſq. cally. miſtaken, by ſueh as daily fre- 
85 them, as yet to need ſo ſolemn and ſo numerous Apologies; or elſe theſe are but 
eign'd,: and then they prove Converſation to be yet more dangerous; ſeeing as Men are 

ſubject to miſtake and be miſtaken, ſo. our own real Apologies: for. thoſe Miſtakes will not 
be elieyed, becauſe of the Frequency of other Counterfeits; nor can we, for the ſame Rea- 


. # i 


E 


by, diſcern whether ſuch as are made to us be real or not: What was the Subject of this 5 
FR 5 


PO INE e l 4 IETF 34 ** ED 


” "M ir 5 mores" 8 


s Confcrence, will be the Sable) of ren and that Secret, whi 
8285 wo did but lately depofitate in our” Friends Breaſts, will ſhortly fly in Our hich 
from the Mouth Gf our Enemies: Butr'tho' our! Friend were | real and Nerd, yet his IncoH 
ſtancy! — either no Virtues at all; or ineffectual and unprofitable ones; a Qua. 
lity: now ary, that I take Pleaſure to ſee both myſelf and others miſtake che ſevera 
_ Intereſls which * — intimately a Vear ago; Cabals and Intrigues moulding themſelyes 
1 almoſt every M in different Shapes, Acer ing to * Umours or Intereſts of the Pa 
— —— And ſo peſtilential is the Maliprity' of 'Qonverſation; that even Ladies ij 
* here, and this piece of Frailty Lade; 470 fuffer'd to ca pthem, to keep them from being 

| adordþ becauſe of their other amiable 'Quahiies : For f peed Cotiverſe Were not dangerous 
becauſe that any Error is there's Crime, and no Affront cam there be reyenged; certain 
there ſhould no Place elſe be frequented. "Conſider; I pray you, how Diſcourſ, es are Taught 
3 never ſo witty, if Three or Four combine to r N them as Tidiculous ; howa 
„either in the Choice or Accent of a Word, become reparable, by U being incurred in 
iety where nothing is deſign d but Cenſure; and nen 3b any prove ha 29 that Trade 
2 Gibiag g, they muſt be 9 dlz Abroad (ſo tem ud an is this Folly ) tho ſure to meet in 
theſe Journ Vi 5 Repu © of gb ar bone; ; and that Jeerer, 8 at the Be Eee g was 
5 cen it, 4 oy contimulh his Trade ep of. SEP 2 r ir underyalued a 
[3 5 was ain obſerved by Mere Antonin, that grea Eper ror hd Philoſophir, That 

a Weaver or Cobler wo equeſtrate t Sele from all Society, that they 

might proſecute their ſeveral Trade end yet Man cannot retire himſelf, that he may ad- 
mire ha Creation, and exerciſe his Fern RY which is the great Trade of a rational Crea- 
| ture, and of a true Philoſępher. And ſince Gain can prevail With all ſo far, as to make them 
= _ renounce Society, and eſteem Company an idle Folly; certainly, if we would reflect upon 
Il the great Advantages. of Solithyde, both"as to Morality and Devotion, it — 2 an dans 14 55 

to OO *. to thoſe Ru are in wee but Tr 755 11 not 855 
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| Se. 8 75 hw < Three CArkamans' to perſunde as! That «© Solitude, Copteniplation, s or 4 TG 
1 — try Life, have more of Pleaſure in them than publick Emplo t: Thie Firſt is, That Plea 
fing than fure being in Men an Act of the Fancy, and 8 of the Soul; certainly theſe Plea- 
ay _Em- ſures, Which do more immediately affect the Soul; muſt needs be the moſt active Pleaſures; 
Peg. and ſuch are thoſe Which ariſe fram Contemplation: Whereas ſenſual Pleaſures, and ſuch as 
SIE . ariſe: from exterior Objects, do: arrive but — quentially at that ef Agent, and ſo 
they do: move it with far leſs Vigour- A Seebnd is, That © ontem 2 — ion does often drive 
our Souls into Eeſtaſies, und is fo charming, that it may be Mader to raviſh th Fu an pleaſe, 

committing fo open à Rapture upon'6ur\Souls, that it pulls them almoſt into a St 
paration: Thus thoſe old Hermits are the Members of the ancient Church, who are ofteſt 
remark d to have become thus nobly ſenſeleſs; being as far tranſported out of themſelves, as 
they had formerly tranſported themſelves out of the World; and lying whole Weeks under 
that LY * and drunk, as it were, with thoſe Streams of Conſolations which 
flow from thoſe bleſſed Ciſterns, khe open Wounds of our orious Saviour. And amongſt 
the Heathens) did not” Pytha; oras almoſt diſtract with the Satisfaction conceiy'd i in finding 
that _ "aye famous Demonſtration mention d in the ſecond Book of Enclid.? 26 8 not 


f OY 25 his be wif 
Life from t e rude Con ue- 
we read nor hear of no ſuch 
ck Raiplojments, or ſo 1. 
1 the Satisfaction reſulting fro 


tisfyin 5 in them; beidea what 27 owe to the Corr of Con f our Senſes, and t to be ED as 
do either yield a to this ſhorts: Pleaſure Contempl plation. ©: and 
D edi 01 i ONT 1:5 01 309041201 Jon C e 
1 Is not Gallant, and even a Stateſman; who 718 in Love with/ a Miſtreſs ry Carols 
with a Whore, or hach an unquenchable Thirſt for Wine or panionry, willing to pre- 
fer the Satisfaction of theſe” Paſſions to all. Advancement,” or the r Pleaſiy es 9 he can 
receive by them?! And this evidences: that [this Deſire to g vern, 5s, of its own Nature, 
none of the ſtrongeſt; at leaſt that-our-Fane may have "ot er Obj _ leſs dangerous, and 
equally pleaſing, whereupon to dote. And 4 Pedant, reading eys Actions in good 
Latin, is as much enehantsd wirh 4t;/ at leaſt with the having Written plot y his Ex pa, 
as Pompey could have been himſelf in the Fruitié of all his Glories, and the m 1 
Ruff His Pride. And d C ae Gente 43 much taken with a happy 8 or 
. | own. 
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L thoſe, other Extravagancies 
ves no other Pleaſures than 
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I think the ancient Philoſophers put but a mean Compliment upon Man, when they o 


after infinite e building Prince, the meaneſt Peaſant can in his 
Fancy add exceedingly-torits-. | 
of Thouſands of Species never yet created, that can bring forth more Monſters than 1 5 


= FX. 


tirement hath in this the Start of its Rival : - For there Fancy is at fuller Freedom and roves 
with leſs Contraction; than when it is limited by the Narrownefs' of the Senſes; awer | 
which Wickets, certainly nothing can enter which: is auguſt or ample;, In Publick we ſee 
the ſame. Men, moſt ordinarily, ſtill act the ſame; Things; and we our ſelves: are ſo; much 
buſied with our Intereſt, that we regard little even the ſmall Variety which is diſcoverable in 
them. And cerłainly, it is a great Diſparagement to the Creation, to think that there is not 
Variety enough there; to bufy our Meditation or that there is leſs there than in a City or 
Court: It is true, that we Il ſee Variety of Hangings, | Cabinets, and ſuch like Toys; but 
if we would view the various Faces of the Sky but one * K we would perceive more of 
Variety in thoſe, more of excellent Colours and various Motions, than in Ten Thouſand 
ſuch Trifles as theſe: Conſider but the Beauty of one Tulip, and its ſeveral Freckles; the 
Motion of one Bird, and its feveral Mbeelings, the Shapes of ſeveral Worms, and their dif- 
ferent Crawlings: and ye will find Task enough: and more Variety there, than a City can 
afford; wherein they may fepreſent a painted Roſe, but not its Smell; the Shape of a Fowl, 
but not its Motion: And yet Men there dote upon that one Quality of Shape in Pictures, 
more than upon Ten Ihouſand real Species in the Complew of all their excellent Qualities; 
which if ye call Fineneſs, Iſſee no Reaſon why: e may not call Madneſs Virtue. It is not 
then Want of Variety in Nature, but Want of ſervation. in us, which occaſions this Error ; 
and He underſtood all Ehings' infinitely! better than we, who ſaid, That Solomon in all his 
Glory at not tike one Lallpof the Field: It's reported of a great Philoſopher, that for Fifty 

Years he employid himfelffin-the Obſervation of Becs, and all that Time found both new. - 
Task and. Pleafurez: and mever any could ſay, That he had abſerved fully all that was. to be 


— 
« 
% 


| obſerved in Flowers, Anatomy, Aſtrology, or any of thoſe Sciences, amongſt which the leaſt 


copious'in meaſuring Dengths hath Advantage of our Lives; and yet we complain, that Re- 
tirement ( where theſe are only tonbe found) hath not Employment or Divertiſement 
„ d . 25 fe bat 
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Bur if theſe ſuffice not, my dear Cælador, enter into your own Breaſtz and there furvey 
the ſeveral Operations: of Fur :0wn:bonl;} the Progreſs of ygur Paſſions, the Stru lings of 
your Appetitey the Wandfings df your Fancy, and ye will find I aſſure you more Variety in 
that one Pieces than thereiis to be found in all the Courts of Chniſten dom. Repreſent to 
yourſelf the laſt Age, allthe Actions and Intereſts in it; hom much this Perſon was inf - 
muate with Teal, that Perſon with Luſte how much one purſuęth Llonour, and another Riches, 


and in the next honghti navy that Scene, and repreſent them all turn d to Duſt and Aſhes. 


F ß 
Ta World is a Comedy, Where every Man ucis that Part which Providence hath Allign- 
ed him; and as it is eſtermed more noble to. look on,, than to act a ſo really I know, no ſecurer 
Box, from which/tobeholdrit, than a ſafe Solitude; band it is eaſier to feel than to expreſs 
the Pleaſurè which-thayd be taken in ſtanding alot, and in ebntemplating the Reelings of 
me Multitude; the excentric : Motions of great Men, and how. Fate reereates itſelf in their 
Ruin; as if it fed them wich Succeſs, as the Romans fed their Gladiators, who ſerv d for 
nothing elſe, but in beating one another to 72 the diſintereſſed Beholders. an 
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bo ſome are cartelling for not drinking off a Glaſs, others fretting at che Promotion of 
= Domoc, their Equals ; one vexed that he was not fafely delivered of his prepared Harangue, another 
| on ſcanning oy Syllable of his frowning Miſtreſs's Letter: And even theſe Humours again 


laught at PA ome ; and that Laughter wept at by others of theſe Y'3r7w0/0's, who pretend to 
e a0 an re re Sade 
* 2. 9. SOME admire publick Employment; and prefer it to Solitude, becauſe the one paing 


enicle, (whilſt the other waſtes) an opulent Fortune: But theſe ſhould conſider, That as thoſe 
more than Merchant-Venturers would eminently deſerve to be eſteem'd Mad, who would hazard their 

— 8 Stock in a Voyage, where certainly Ten of a Thouſand Bottoms will not return unſhip. 

ment. wrack'd; ſo Pretenders to Advancement muſt be Mad, | ſeeing ſcarce Ten of a Thouſand 

prove ſucceſsful in the Deſign, ſo few are the Preferments which can enrich, and ſo many 

the Hazards in reaching them; and which is worſe, of theſe Ten which are preferr'd, ſcarce 

Four will be found who do not prove ſo unhappily long liv'd, as not to ſurvive their Con- 

queſts and Honours; and having got a Glimple only of Happineſs, ex paſſunt, do become 

ſo much the more miſerable, that they have been once happy. And as to theſe with whom 

Greatneſs is pleas d to continue, do they not oft-times,' by raiſing themſelves as high as their 

Fancy, raiſe themſelves too high for their Eſtates; and the one by ſwelling; make the o- 

ther to burſt? How few Grandees are not forc'd to eke up their Spendings with contra. 

| Red Debts after their own Revenues are waſted? Whereas, ſuch as live privately, and in 

2 Country-Life, tranſmit to their Poſterity the Remainders of that FR Rent, which ref; 
i after all Neceſſities are defray'd: So that the Country-Man muſt be rich, ſeeing his Neceſ. 


f fities overcome not his Fortune; and publick Perſons muſt be reputed poor, ſeeing they 
. have not Sufficiency for their Maintenance. Is not a little Man as well cloath'd in his Four 


Yards of Cloth, as a Taller is in Six? And are not the Princes of Italy eſteem'd but petty 
Princes, hecauſe in deſiring to be ſuch, they have made thoſe Fortunes, which might have 

made them rich Subjects, too ſmall for the Support of ſo weighty Titles, as that of Sove- 
reign? But admit that theſe Enjoyments continued for the Enjoyer's Life-time ; yet God 
ordinaril takes from the Length of the Duration, *what theſe added to. the Breadth of their 
Congueſls, As a too haſty Concoction deſtroys the Body, fo a too ſoon Conqueſt-Eſtate 
deſtroys the Conqueſt; and what like Jonah's Gourd flouriſhes in one Night, loſes the 
next thoſe Bloſſoms wherewith it was adorn'd. Haſten not to be rich, was the Counſel of: 
great Moraliſt, as well as Divine; and God Almighty * us no other Task, than to Gait 
our Bread, and that with he Swear of our Brow: So that in deſiring great and ſudden 
Eſtates, we are peccant both as to the Matter and Manner of our Acquiſition. And what 
can we propoſe reaſonably to our ſelves in thus doing? For little can defend us againſt our 
preſent Nece flities, and nothing can defend againſt the future. And when theſe Riches are 
pil'd up, they ſerve either to ſatisfy Nature, and that is eaſy ; or to fatisfy Fancy, and that 
is impoſſible. When a publick Miniſter hath gain'd, by either Toil, Oppreſſion, or a long 
courted Favour, a great Sum, he poſſibly makes a great Entertainment, or buys a great 

Jewel, with that or the equivalent, and either ſurfeits in the one; or vexes himſelf in loſing Wl 

the other ; and' albeit he do not, Whar Pleaſure js there in either of thefe, but the ſerving ; 

of our Fancy after the ſame Manner that Children do, when we laugh at them for hugging ll - 
Toys and Baubles? Moſt Men are as much troubled in the ſpending of what they gain, as 
in gaining it; and thus one Trouble creates another by an alternate Succeſſion. All we 

gain (faith Solomon) is either for Food or Rayment (Pomp and Superfluity being no De- | 

fign allow'd by Nature) and much or fine of either of theſe ſerve not to defend againſt ei- 5 

ther Cold or Hunger: And ſo ſeeing the Peaſant or: ſolitary Philoſopher, attains ſgoner 

to the true End of Riches by his Sobriety, than the other by his Abundance ; certainly he 

muſt be the richer: And that is moſt excellent which attains ſooneſt to the End for which | 

it was deſtinate. If ſuch want Money to give Lawyers or Phyſicians, they alſo want Em- 

ployment for theſe ; and without Employment no Man deſires Money: So that Riches are 

| _—_ 4 they remain) but like the Manna, whereof He who gathered little had abu 

: dance; and be who gathered too much, had nothing over: And if Riches remain not, but 

i 

i 


— fake the Wings of the Morning, and fee away, as oft they do; then confider, that publick 
Perſons are moſt fubject to theſe Alterations ; for Forfeitures, Alteratzons of Government, 
or Favour, inteſtine Wars, Luxury, Gain, popular Fury, or an Heir confiding in his Father's 

in 


1 Proſperity, or educate amidſt many ſpending Wanters, and ſuch other diſſolute Perſons a8 
—_  - frequent publick Places, will ſooner drive to that Neceſſity, which Men ſhould only fear, Ml 
—_ than Moderation or Retirement can do. And when great Men are impoveriſſi d by theſe Wl 7 
|. "Accidents, they are aſliam'd' becauſe: of their former State, and incapable by Want of ſui- MW 
1 | table Breeding to fepair their Loſſes, or 1 e Neceſſities by Pains or Frugality, 4s 

2 priyate Men can; and which is worſe than all this, their former Proſperity makes Want far Wl ' 
_ woe unſapportable to ſuch,” than to hs other to whom the greateſt Hardſhips have been 
| . | rendred familiar. / / v i 
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Seck. 11. 
The Satisfaä- - 
ction of Luſt *' | 


0 


n | GY but Sickneſs, 
Jealouſies, Horrors in Conſcience, and Reproach amongſt Men? © 


| Warn I compare Solitude with publich Employment, as to their Recreations, I find that Tur Hes. 
the one follows only ſuch as beca 


who are ſo unreaſonable, as only to conſider, that they are put off, but not to conſider 


K 1 8 
We 
$4 # 'E 2 
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HO Food and Rayment are no Conſtituents, yet they are to@ often looked upon as gad 13. 


ctions upon Both, 
than the greateſt Monarc. 


* 


„As ro Riyment, certainly that pſed by private Men is moſt Noble, moſt Eaſy, and at- | 
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as are in it; they muſt abſtain from 11 Thing which may ſoil or diſorder ain. and 
797. 


* | IDC. LC, WH 
which they buy with much Torture and Money from Fly 


every Morning; and tho' it ſhould- prejudge their Healt 


Money gs be got to give for theſe? Whereas a ſolitary Perſon. wears ſuch as are conve- 
nient for his ! | 7 to | | | hes 6% 
eaſy, appeats from this, That great Men, when they reſolve to take their Eaſe, lay aſide their 
Robes, which ſerv'd- for nothing elſe but make themſelves ſweat, and Gor gaze: Jewels 
inſupportable, but neither 
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"Nature more adequately, = 8 all Incents and Parpoſ Purpoſes ; it © oli entices Men to Les il 


N 
be unab git Sickneſs; it affords Strength 
550 Life; e wi ge Hick Adu ee E brings Riches, and; theſe have 05 5575 Cake 1 
. 29-94 af do, 1s abet b Se ino an Opprefſio W. and by Fumes ſent 7 Cooks al h 
bir ©” a way tic Thoug is out of our Heads'to Opp om for V5 pours. . Solitary. erſons b 
dine when they pleaſe, 57 t Men 155 it ſuits With their 2 AIG and a8 they 15 | 
moore fubjea Ah | 11 5 + ealts' and Entertainments, ſo they: muſt chere ſit. 5 
5 more hah Nattre/requires, and they miſt either diloblige, their loſt;. or Kill 5 4 
many, 'who tir ace” of coniplirentitig ſuch as they invite, make them.envy; them. w 
a bo att yext WHEN they hear of another who. lives at a nobler Rate than them. fa 
a A who pittage the Poor, that they may entertain the Rich. That the Food of 8 a5 
vate M Men 15 mo 125 Katt, ow, from this, that the Stomach hath, by: its Fumes, depraved Ml ni 
tte Taſte, fo that fl. "can t eliſn; or Cuſtom hath 7 480 the felt Delicacies ſo ordi- Wl n 
wah That norhirig can appear pleafatit ; à Peafant by faſtin ng 10 Ber, or. Working more labo- re 
riouſly than at other Times, can thereby het hten ho 7” s Diſh beyond all the Art 7 
in the Emperor's Kitchen, or Apothecary 's Shop: And I have heard of a Merchant's Wife, Not 
who being much ſubje& to Diſeaſes whilf fr Jusband's Trade flouriſh ds did live very long, With 
and very healthfully, after he was broke. And whetr fich Perſons fall ſick, who knows but F. 
their Pfyſician may contribute to make the Diſeaſe continue long, or the apparent Heir to ge 
make it end ſuddthly: And when the Phyſici cian is honeſt, does he not Joni the ie: of bs he 
theſe Os Whetebf Grea atneſs boaſts as an eee 1 | 1 
to 
804k. 14. TH E e Pete uſed he's eule this K after ok antenne is, That the Wo 
= "County Cott muſt be ſeryed, and; Man is not made for n To which my Anſwer is, Tha th 
th, be thism 6 Empl how the ect of our Düty, not of our Paſſionz and infers it as a Ne- WD 
ſety'd. ee not as a Choice, which 1 Is all that is contended: for. Who is ſo abſurd as to deny his A. 
Country that Service, which is rally büt the Return of its Protection? Or, who will be A 
D mad as not to contribute either Skill or Agility in ſaving that Ship from. ſinking, wherein Fe 
Hitmſelf fails? And this makes me conclude, ſuch as rebel againſt their Governours, to be as pa 
mad as rhoſe are, who pull down their own Houſes, which defend them oft againſt the cir- ll CG 
cumambient and bluſtering' Storms; and gives me a Veneration for the Perſons of ſuch as in 
are m Superiors, to whom nothing ſaid here, that is diſadvaritageous; ſhould be a pplied. M 
5 if the ſerving of our Country be that Impulſe which only acts us on to endertale Em- 
ents, this ſame Deſign ſhould make us wait till we be called for by Our Country : Do | 
be Picton gent ng Employment itt 651155 each to enter firſt; obſtruct all Entr to Em loy- Wl 
ments? As we ſee, in entring at publick Places, 78 10 preſfing of all, hinders the ny fi 
of all. Do we not upoti this Account oft remark, Tha are kept. vacant by Princes, i 
- B&catiſe' of the Multitude of Riyal. who compete for Faedce; and ſo by their Haſte to t 
Enter, prejudges the Country more, than by their Entry they can aſſiſt it?; Whereas, if. it were 
for the publick K Good that we undertook theſe Employment, all would wait till their ratio- 
nal Reluctancy were vanquiſh'd, with either the Importunities of their Prince, or Conveni- i 
of their Country: nd when that Deſign, for which they were calld,, were fatisf * 
' drivett to its defign'd' Period, they would w willin ogy ſolace themſelves; again, by their | | 
Wh to theſe Coyntry. Employments from whic they were at firſt rather driven, than 5 
Re. And _certainly,.if the publick Intereſt were that which only did invite Men to Ml * 
15 Td they a oe repine at; their being laid, aſide, nor force an Entry thro' ll © 
Silles of their 50 making a Breach in its Wee e 5 thay cannot e- 
* at ſts en as. too Lach FOIEOGerS RT: 2 W 5 1 
Seck. 1 f. 28000 f g not etre the gte fie * hf * to rene PEI Em 1 ment, 2 x 
I; 4s juſt that 0 othets have an 1 75 al Title by. ye ng Advancement .with 47 ; = that if their Ml * 
be Changes Ip ceſfors" in theſe Offices had Aot been! remow d, they had not been advanced? So ei- 5 
in Favour, e tes to remove theſe, or elſe it is no Injuftice to 1 them; and they ill © 
Mould ra 777 Ai for 5 er, theſe * Honours ſo. long, than ingrate- in re- . * 
| 195 efain'd them not ſtill; which. were as unnatural as if the Sun ſhould co il * 
ty Fl . re of his Twave Houſes (making that the only Summer-houſe in Heaven) Ml © 
0 1 vi Withdrawi an Returns, magnify bis Preſence by his Ab- 1 
Mite, ua 11 cht con oe e be © ful 11 5 not to gratify All that he may pleaſe a l 
FW. If 10 hoſe who. a In es, Were. 1 bs to Alterations, they would preſume too il © 
Witch; and ſuch” as Wan em 9979 5 certainly deſpair; whereas, now the Fear of being f 
2 makes ſuch as are in Employment virtuous and compaſſionate, fearing leſt their F 
Braglice become their 77 and the W of Advancement makes ſuch as yet have not al- : 
| rad ts „ Walk ſo as may deſerve Ap 7171 e and ſo as they may ſhun R If ſuch 
Alcetatto were not incie ent to great Men they would oft want Occaſion and Time to Ii | 
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i MANY noble Spirits have been frighted' from Solitude, as conceiving it to be-a State: u 
dul contracts a Rull, WINCH Kees 4: node Za # t unplea- leſſens 
hers, and that Ir Dees Men the Name of a Country-Clown, and unfaſhions' hirn our Vier- 
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nude. So that when in Exchange of Compliment, Courtſhip, Knacks, Repartees, and fach 
other Appendages of Converſation, we become Pious, Learned; and Moral Philoſophers; * 

WS think us Loſers in no other Senſe, than a Tree is when its gaudy Flouriſh ripens into ſuch 
Fruit as can both pleaſe the Reliſh, and feed the Body. It may be, a Philoſopher may for- 
get by his Solitude whether to give a Lady his Right or Left-Hand; but if in his So/zrude © 
be hath learn'd to know what is right or wrong in her or his own Actions, Ihink ſhe 
ſhould eſteem him ſo much the more, and he is by much the more happier. And if the 
World conclude him improven, who in learning how to order an Army, hath forgot how 

I co order a Ball; I ſee not why they ſhould account him an Apoſtate in Breeding, who is 
ſo Intent upon the Contemplation of a Deity and its Productions, as not to care to adore 
theſe Mortal Goddeſſes, except for whom the Preſſers of this Objection have little or no 
Devotion, being rather devoted Servants to theſe, than devout Servants to the Almighty: 
And how can that Soul ruſt which is in continual Exerciſe, | as thoſe of Philoſophers are? 
And this is more to be feared in ſuch, as by living in Publick are ſtill buſied; and yet idle: 
For may not we be buſy in ſoliciting for unneceſſary Favours to others, in receiving and 
paying Viſits, in driving on unneceſſary Factions, and yet our Souls contract a Ruſt, whoſe 

. Canker may make it at laſt moulder away to nothing? For what Share can our Souls take 

in ſuch Actions, wherein it hath no other Concernment than ſuch as a Man hath in the 
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Lx us then admire Solitud- (Noble Celador ) ſeeing to it religious Perſons flee when 

they, would ſeek God's Face; ſick Men when they would ſeek Heal Here Stateſmen 
find their Plots, learn d Men theif Knowledge, Poets their fublime Fancies. In Solitude, 
neſtle the greateſt of Saints; in Publick; range the greateſt of Sinners; to the one we owe _ 
the beſt of Inventions; to the other the worſt of Cheats. ” ES 
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H avins thus rais'd this pitiful Structure to its Cape- ſtone; I reſolye' to furniſh it with = 
theſe two Landskips ; the one of Solitude, the other of Greatneſſf .  "* 
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WHEN I come to repreſent Soliznde, 1 muſt confeſs that its Advaritages are ſo great, Tre 17; J 
s that if any Thing can ſurpaſs them it muſt be the Efteem I have of them. And for con- ig of 56, 1 
triving its Latidskip, I repreſent to myſelf Quintus Mætius Poſthumins, that noble Romany, li. 8 
who having been brought from his Plow to-govern that great City, did after he had con- 1 
quer d its Enemies, return to his former Employment; and being ready to leave them, 

call'd for a Ballance, and by putting the Faſces (or Marks of Authority) in one Seale, an 
bis Plow in the other, did let them ſee, that theſe Imperial Enſigns Were the far ighter. 
Not far from him, I repreſent Timon the noble Athenian, and Gerſon Chancellor of France, : wo 
who farv'd after. they had ſpent, thi it Eſtates in ' Compliment” and Liberality; exclaiming . 
2gainſt all publick Perſons, as perfidious, and Friends (as they found) to a Man's Fortune, _ 
but not to himſelf. Here Drogenes utidervatues fo. far all Alexander's Preſents, as to prefer 5 
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one Sight of the. Sun to all that he cculd command, who commanded all that the Sun ſhin'd 4 
upon: And there Fiacre, that illyftrious Scor, refuſes to return from His Hermitage to re- p 
ceive the Crown of his Angeſtors. Here lurks St. Ferom, laughing in the midſt of his ow] ͤ n 
Torments, at the Follies of the World: And there the great Cönſlantine be walls with Tes 7 
the Want of Solieude; and the Multitude of thoſe Diſtractions, which 'tho' they did dot 1 
extinguiſh, vet dic diſturb bis Devotions. Below theſe” ſtands à Conpitry-Gentlmnan,"; 1 
wiring the Folly. of a. Venetian Ambaſſador, for being vext to Death, becauſe he was at a | 


Fs 


Feſtival plac'd upon a Stool and not upon a Chair; and frniling to ſee 4 NR Ambaſſa- 
dor, who could. not Np (though very ſound) till he was leck Wo ND DID and to 
bear, of the Emperor's ind Turks Ambaſſadors, who at their laſt M ; 
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Pendula's Clocks, either to ſet their Paces equally, or elſe not to be reputed juſt. Rage 
„„ . . ſent 
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" the pative Pleaſures of the Place; and here the Sun looks from Morning to Night with z 
pleaſing Countenance upon the Off-ſpring of his own Beams, neither clouded with Smoak, 
e a oor a by Angles of falling Houſes; and theſe, in Effect, differ from Gardens 
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do protect ſuch as ſeek Shelter under their well-cloath'd Branches: And the cryſtal Stream 
| og e as if by that and their quiet Murmurings, HCY Ou 
nt 6 and i. Tulneſ 
Manner (becauſe without ſhewing how) enrich freely the Neighbouriny 


 ſhew a Scarlet far exceeding the nobleſt Lillies, tho Solomon and all the Glory of his Cout 
was not to be compar'd to one of theſe. . Here Compliments (which, like Cobwebs, are but the 
artifical Texture of pitiful Stuff, woven by poiſonous 1 5 ) are look d upon as unneceſſary and 
dangerous; unneceſſary, becauſe there goes much of Time and Pains to their Contrivance, yet 
do they not perſwade ſuch as they are addreſt to, to believe them ſo well as Country In enulty 
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does its Inhabitants: And dangerous, becauſe they are ordinarily but handſom Diſgulſes for 
ſuch cheating Inclinations, as are ſent Abroad ro betray the Party concerned. Here Lovers 
are not like Priſoners, coupled together with Chains of Metal, nor join'd, like Princes, ini 
League for Civil Intereſt. Jealouſy, that moral Fever, which tortures ſo the Soul of Man, 
as that God was content to ordain a Miracle for ſatisfying his Doubts, finds no Employment 
here: For Virtue entertains thoſe Matches which itſelf hath made, and lengthens out their 
Productions to many more Ages, than are able to conſume Thouſands of publick Families 
And (to diſpatch) here, Nature, the eldeſt Daughter of Providence, governs as Queen Re. 
gent, and receives ſo abſolute a Deference to all her Laws, that Man may be here thought 

| to be reſtor'd to that primitive Innocence, which he formerly forfeited by his Cotrtſhip. 
S.. 1. FOR framing the Land Sip of Greatneſs, reprefent to \ your ſelf Alexender running like 
„ Man up and down the World; and killing every Man who would not call him Mx 
1 Gre ſter, (for certainly we would call any Man mad, who would behave himſelf ſo in our Streets, 
©. and yet they might as juſtly do the one as he the other) and all this is to gain as much as 
=_ might make him a Perſon worthy of being poiſon'd ; and eſteeming all his Greatneſs ſo mean- 
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ly, as to preſer to its Enjoyment the Embraces of a Whore, who, would have proſtituted 
herſelf to the meaneſt of his Attenders. Here lies Tiberius, toiling more for the Title of 
Emperor, than a Porter would do for Bread, and yet preferring. to all that Roman Pomp 
(after he knew what it was) the Pleaſure. of ſeeing a naked Strumpet, than which no Man 
is ſo mean, as not to enjoy many greater Pleaſures: There ſtands Hannibal, as a witz, 
guarding; the King of Bithynia, here Chancellor Bacon ſtarts at erty, and there the D. 


CoA - >. — r — —— — — 5 


1 


were for dis Gountry or Prince, but not regarded boden Not fir from urn 


reat Fortune at Court; and another deſpairing under theſe Wounds which he did receive, 
4 challenging one who took the Wall of him. Here ye may ſee the Head of a Noble- 
e reveng d of his Prince for complunenting another, was content to hazard 

Happineſs both pf: Prince and Country, in a 
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Marquis D' Ancre, Duke Murdock, Cardinal 


Wolp 
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Danger to be blown out. 


I have been rather Zealous than 
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Vol. I. Solitude prefer d io Publick Employment. 
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the gr eateſt Miniſters and Mimons: of their Age. 3 


Ix a Fourth Corner are repreſented many great Men, who having left a pleaſant Country 
to come to a City, cover'd with Smoak and infected with Stink, are there vex d to get Mo- 
ney to entertain their Ladies in that Lu and Fineneſs, whereof the One tempts them, 
and the Other tempts others to entertain theſe Amours which are dangerous, and may prove 
fatal: And who have likewiſe quit their own Families, wherein all theſe Reſpects were paid 
them, that they are glad to have Occaſion to pay at that Court, for which they exchang'd 
their former Reſidence ; and who, by the Diſeaſes occaſion'd by want of that free Air which 


they have left, are rendred unable to reliſh all the other Pleaſures which they expected to 


enjoy in the City. And if, after all this, ye will not conclude a Solitary Life to be more 
there is ſuch a kind of Difference betwixt Virtue ſhaded by a private, and ſhining in a pub- 
lick Life, as there is betwixt a Candle carried aloft in the open Air, and encloſed in a Lan- 
tern; in the former of which Situations it gives more Light, but in the latter it Is in leſs 


I ſhall (Celador) in this laſt Place, cloſe this Diſcourſe with the laſt Advantage of Solitude; 
which is, That by abſtracting its Favourites from being Rivals to great Men, and from being 
Sharers with covetous Men, it conciliates to. them that Applauſe, which as it was due to 
their Merit, ſo was obſtructed by theſe and the like Incentives. 9 FEE 


Defanctu amabitur idem, 


hath been the Fate of many who were perſecuted whilſt they were alive: And Death and 
Solitude have this in common, That they ſuffer Enemies and oblige Friends, to expreſs their 
former Eſteems: Fame reſembling in this a Shot, where the Ball is fled, before th 


; | e Report 
arrive at our Ears. IF 
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Bur l have ſpent ſo much of the Age of this Night, in ending this Letter, that it now 
begins to grow gray; and the 7 wilight brings as much Light as to let me ſee, that 
annerly, in jhewing you how much I am, 
Dear, Celador, 
| Tour moſt Humble Servant, 


and Sincere Well-wiſher. 
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Wolſey and others, whom nothing but their Affronts have made famous, albeit they were 


noble than 5 Employment; yet at leaſt ye will, with Seraphic Mr. Hoyle, confeſs, That 
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=] by : Wherein the e endeavours to prove 
That Point of Honour, Gbſtracting 
from all other Ties) obliges Men to be Virtuous. 


And that there is nothing ſo Mean (or unw 'orthy of a 
Gentleman) as Vice. 


To which is Added, 
17 Conſolation again CALUMNIES: 8 how to bear 
them Eafily and Pleaſantiy. | 5 


(Written ! in Return to a Perſon of Honour, and at his Deſire aufen co fn 
Piſcourſe. becauſe of the Contingency of the Subject. 8 


VT God: PF: not 4 0W, nor "Men would 1 2 gi 7 ice, a0 would +: nat commit i, '/o 
nean 4 Thing i is V. ice; Seneca. : 5 6 


——— 


3 | To Hs GRACE een 1 0 
JOHN Earl of ROTHESS, I 
His e Majeſty s High Commiſſioner, Lord High Chancellor, Lord Prefident of 
His Majeſty's ane and ai and General of His Men 8 Forces 
in Scotland, cc. | | | | 
May it pleaſe Your Grace, 
Ine 7 Obligations to You ate e Keb as ; May 2 real Paſſ lon in 4 stoic, and 
5570 6 ſeeming Flatteries in a Philoſopher: And my Gratitude deſerv'd not to 
aſpire to that Name, if it 22 not, like them, want Meaſures. But, 
Q ſeeing your Modeſty makes you think even what is Juſtice to your Merit 
to be Flattery; as the Greatneſs, 7 your Merit keeps the higheſt Eulo- 
ies I can give you from being ſo; I ſhall retain my Reſpetts for 76 in 4 
© e 2 al 7 may diſpute Sincerity as to your Intereſts, wit the firſt of 
"" thoſe who rale, to 15 : With whith I ſhall the fooner reſt ſatisfied, be- 
auſe 10 Pee, nor any Tha, elſe except the Heart which. ſends jou this, is capable to con- 
"tt or expreſs that Kinduef? om” foo. ou. In the above-written. E rumeration CF 
it les, 


l ro 
92 . 0 wy A 
, of 9 p ' 8 
2 Bk oy "ut 
1 " _ 1 88 * 
— 
\ [ _ p * 
13 : 
% * [9 7 
* 2 2 
a ” Bu 1% O * * 4 I. 
* 
5 ; 


— 


1 7 


I, - 7 of * bd f p | 45 . 
1 (auf #4 Wo, 
inlitiig both 


7 i” : h 
£ 22 a hs, ' : N 99 0 e N $9 eee ties . 


0 ” 
- * * 
. 2» 
6 * £5 
. £ 
"% „ 1 #3 ; I * » he, * * * 4 ! 0 
* 
* a” 
, N ** 
* - 6? 
* 
\ 8 « ; — — = 4, — IN 
a . * 4 WI * we? l * , 
* * N 1 "ay * P 
, 2 \ 2-4 Ws. 4 it. 
T * 5 bach SD, 7 
7 2 ; WY $44 _—_ 8 
$ : t . RY 4 
2 4 * IS 5 RY * 7 ts 1 
98 n ; 2 by. 
jb 1 - , } by * 
| 5 [x 5 0 4-1} FA | 
, 4 F «93-4 ' * &Y . a 
Tet Gy 1 * V 5 2 £5 4 „ J N f #- . 
2 £ Ex 5 | 
3 a . 
* * k * 
: ' | | WE GP 
4 . 7 7 * "I [ l * Arn = 318 — Aa. Ao di 2.- * 2 1 1 
* | EA R rere FT Irrer FT 
p oY 7 &* 
* 3 FR 8 He F W 
8 1 5 _ A 1 4 E 93 . ws 6 
| 5 4 | | i» © . „ 
4 a 1 4 j 13 2 : TS 
P # I f 4 ” N F : 8 * 2 * NP , , g 2 4 * — Y L * 
- 
; * 4 : 
> * N 1 * , * 8 Ly 
3 
* 


e. 
. . . 15 4 5 . 
0 5 Fe” . 2 * 1 ; % 
FE 1 * * x — % BY” 5 * 9 * , « 
= 1 : 4 0 ” 3 S * N * 4 \ 7 
9 * ; 7 9 p K 5 5 * « ? a 5 5 ad * f * py 2 N 4 a ; 
4 9 ; . 3 
4 3 N 4 3 ry 5 * 3 4 a = 
7 1 8 f == * F . . " ; $ 
- * 8 2 ' - 8 
. 4 1 t » a N b *. "I | 2 4 E a 4 oY 
> * 8 + 4s. 4 2 ” 1 C 
' * "3 2 N 1 I # 
; a „ 
- 5 : z * a - 
p p ; » by * p * : , 
; q 5 . 4 


and Gentlemen, . EE OE. a EE kn _ 25 10 
AVIN G lighted this, tho' the ſmalleſt ard dimmeſt of Virtue's Torches, 2 

onours pureſt Flame; I thought it unſuitable to place it under the Buſhd 
of a private Protection; but rather to fix it upon ſuch a conſpicuous Ele 
vation as your exalted Names; that Virtue might launch out from thence 

LEASE; = its glorious Beams more radiantly ; and the better direct thoſe who intend 

80o be led by it. Narrower Souls than yours, have not Room enough to 
| _ lodge ſuch vaſt Thoughts, as Virtue and Honour ſhould inſpire; And that 
which rais'd you to that Height which deſerves this Compliment frogy, Virtue, does deſerve 
that ye ſhould not, when ye have attain'd to that Height, negle& its Addreſs, tho' ſent you 
by the meaneſt of its and your Servants. OY Ine . 


* | = . Y S 
5 9 te 
a 5 J 
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VE may (My Lords and Gentlemen) make yourſelves Illuſtrious by your Virtue ; and 
which is yet Noble, (becauſe more extenſive) ye may illuſtrate Virtue by your Greatneſs; 
and as the Inpreſſa of a great Prince, makes Gold more current, tho not more pure; {0 
your Patrociny and Example may render Virtue more fafhionable and uſeful, than now i 
is. Undervalued Virtue makes then its Application to you, as to thoſe whom, or who 
Predeceſſors it hath obliged ; and perſecuted Virtue deſerves your Patronage, as rewardel 
Virtue is worthy of your Imitation. And ſeeing it did raiſe your Families, and offers {il 
to raiſe Monuments for your Memory; ye do in that Aſſiſtance but pay your Debt, and 
buy Fame from ſucceeding Ages. And as what is engraven upon growing Trees does en- 
large itſelf as the Tree riſes; ſo Virtue will be ſerious to advance you, knowing that i 
will receive Extention accordingly as ye are promoted. Virtue is nothing elſe, but ths 
Exerciſe of theſe Principles, which reſpect the univerſal Good of others; and therefore Ni 
ture out of Kindneſs to it's own Productions, and Mankind in Favour, to their own Inte- 
reſts, have enobled and adored ſuch as were ſtrict Obſervers of thoſe. The only ſecure 
and noble Way then to be admired and honoured, is to be Virtuous; this will make Jol, 
as it did Auguſtur, the Ornament of your Age; and as it did Titus Veſpaſian, the Delight 
of Mankind. This is (tho to my Regret) the wy to be nobly Singular, and truly Great. 
For Men follow you, when ye are Vicious, in Compliment to their own depraved Humour: 
but when they ſhall aſſimilate themſelves to you in your Virtues, they will ſhew. truly the! 
Dependance; and that they follow you, and not their own Inclinations. In Vice ye but 
follow the Mode of others; but in re-entring Virtue into the Bon-grace of the World, þ 
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1 N The one is the Employment of 
ee d but the other of that Omnipotent G OD, 5 
bling adore: In the one we vanquiſh, but in the other we only fly, "Temptations. Virtue 


except your Clemency; and fear nothing but to ſtain your Innocence; undervalue your An- 


ceſtors no otherwiſe, tian by thinking their Actions too ſmall a Pattern for your De 


Hunting and Hawking, which are not the nobleſt Exereiſes, ſeeing they favour always the 


nades, than the pleaſant Noiſe of your Victories; and after ye have returned, covered not 
with Perfumes or Tiſſue, but with deſerved and bloſſoming Lawrels; then that ſame virtu- 
ous Courage, which hath forced a Paſſage through Walls and Ramparts, (piercing where 
Shot of Cannon languiſh'd,. or gave back) will find an Entry into the hardeſt Heart; which, 
if it yield not to thoſe gallant Importunities of Fate and Fame, it is certainly more un- 
$ worthy of your Pains, than ye of its Choice. But forget not amidſt all your Trophies, 
rather to chaſtiſe Pride, than to be proud of any your 5 Succeſſes; (which 


become Cheats, not Victories, when Men are vain of them) for by ſo doing you ſhall 


| become. Vaſſals to it. Whilſt ye toil to enſlave others to you, endeavour rather to deſerve, 


than to court, Fame: For in the one Caſe, ye will make it your Trumpet; whereas in the 
other, it will become your imperious Miſtreſs, and ye will thus oblige it to follow you; 
whereas otherwiſe you may weary yourſelves in following it. The nobleſt Kind of Vanity,. 


| to do Good, not to pleaſe others, or to expect a Reward from them; and Fame is nothing 


elſe, but to do ſo of Deſign, to gratify your own gallant Inclinations, judging that the having 
done what is Good and Great, 1s the nobleſt Reward of Both ; and ſcattering, like the Sun, 
8 08 Light, when Men look, or look not upon it. The nobleſt Kind of Detraction, is to 
leſſen thoſe who rival your Virtue, not by obſcuring their Light, as the dull Earth eclipſes 
the Moon; but by out-ſhining it, as the Sun renders all theſe other Stars inconſpicuous, 
Which ſhine, but appear not at the ſame Time with it; raiſe your Spirits, by theſe heroic 
loits, to ſo. generous a Pitch, that ye need not think Heaven itſelf too high for you; 
and as if all Things here below were too unworthy a Reward for that Courage, to Which 
al thoſe Things do at laſt ſtoop; attempt Heaven, (if ye will be truly Couragious) which 
the Scripture tells us ir talen by Violence, and the Violent. take it by Force. And when Vir- 


tue hath made you too Great for this. Lower World, the Acclamations and Plaudites of 
luch as conſider the Heroicneſs and Juſtice of your Actions, ſhall be driven upwards with 
ſuch Zeal and Ardour, that they ſhall, (as it were) rent.the Heavens, to clear an Entry for 
Jou there; where, when ye are mounted, tho' Ce/ar or Auguſius, Alexander or Antoninus, 
vere adorning the Skies, transformed into Stars, as their Adorers vainly imagin'd, yet we 
1 | 1 n may 
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#4 be a by my own Practies been ſo criminal, and by my Example x 5 ſo many if 6 


I have been vicious in the Practice of fuch as haut followed my Example : And that I might in 
resolve to addreſs my ſelf to the Nobility and Gentry, as to thoſe whoſe Reaſon was beſt illuni 


writing upon ſuch e Subjetts, binds this double Guilt upon me, That ] deſert my own En- 
uin no Man can write happily, but he who writes his 


_ acceptable. A pt ow Leer, £ put 
10 forge. ſomewhat: that may be new. But whatever others judge of this, or me, I find that it 
4 4 
ally, 43 4 Barriſier, few Subjects will more my Invention, or better more my unli- 
| your: 4 Elequence, than this can do, Aud = 
Phileſoply, I may contract a Kindneſs for Virtue ; ſering ſuch as repent 4 Lye with . 
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laced, or eſſed, that Virtue: w 
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me are HOUGH I can by no other Calculation than that of my Sins, be found to be 


old; yet in that ſmall Parcel of Time which I have already tranſatted, I have 


wy ther Men's Sins into the Number of my own, that though I 1 wag the Re. 
aue of my Allowance withont one Error, (which 3s equally impoſſible and deſ. 
| = rable) yet that negative Goodneſs being a Duty in it ſe 5 could expiate my foregs- 
11 ore, than the not contracting new Debts can be accounted a Payment of the oll 
The Conſideration of which prevailed with me to endeavour to reclaim others from their V+ 
ces by Diſtourſes of this Nature; that in their proſelyted Practice I might be virtuous, a 
the Time they ſhould employ well, redeem what I myſelf had fo mif-ſpent. In order to which, I dil 
mated; and by prevailing with whom, the World (who imitates them, as they depend upon then) 
may be moſi compendiouſiy gain'd to the Profe ion of Philofophy; and to fuch as have moſt Leifure tore 
Pet upon what is offered, and 9 to abſtract them from obeying their ownPerſuaſions. 
Aud as Phyſicians do judge their Medicaments will be moſt ſucceſsful, when they rather ſecond 
than force Nature; ſo I reſolved to uſe the Aſſiſtance of their own Inclinations, in my Diſcour- 
ſes ta them; laying aſide au Enemy, and gaining thus a Friend, by one and the fame Taik. 
Wherefore jy that moſt of them were either taken by an Itch for Honour, or a Love n 
Bee, I have fitted their Humours with Two Diſcourſes; in the one whereof, I endeavour i 
Prove, That nothing is ſo mean as Vice; and in the next I ſhall prove, That there is nothing 
ſo eaſy as to be Virtuous. I had, I confeſs, ſome Thoughts of this Diſtonrſe, when I firſt un- 
dertook the Defence of Solitude; but I thought it fit to acquaint myſelf with Writing, by uri. 
ting to private Perſons, before I attempted to write to ſuch as were of a more elevated Con- 
dition: And that it was fit to invite all Men firſt to Solitude; which I prefer as the ſecuref 
Harbour of Virtue. But if ſome would purſue a public Life, as the more Noble, I thought i 

t'to demonſtrate to them, That there is nothing truly Noble, but what is ſincerely Virtnow. 

doubt not but ſome will, out of Miflake, ( hope few will, out of Malice) think, that the 


gms and do muade what belongs to thoſe of another Profeſſion. But if we number the 
urs that are ſpent in Gaming, Drmking, or bodily Exerciſes (at none of which ] am dir. 
araus;) if we conſider what Time is ſpent in fourneys, and in attending the Tides and Return 
of Affairs, we will find many more vacant Inter lades, thaw are ſufficient for writing Ten Sheets 
af Paper in Two Tears Space; eſpecially upon a Subject which requires no Reading, and vert. 
own Thoughts, With which, pardanme 
to think him a ſober-Wit, who cannot: fill one Sheet in Three ; 0 3 by which Calculation, 
there needs go only Thirty ſelef# Hours to Ten Sheets: And his Life is moſt uſuriouſſy 27 


wha cannot ſpare ſo __ ou of Two Tears to his Diverti ſements; eſperially, where the 


terials are ſuch daily O 
World; and are 


4 

4 

er vat iont as are thruſt upon me, and all others, by our living in tht 
Orthodox and Undeniable, that an ordinary Dreſs cannot but make tben 
(1 may ſay, none) have written upon the Subject, that I am not 


6 of my 


Employment, as Man and Chriſtian, to plead for Virtue againſt Vice. 


that both by writing and ſpeabing Mord 
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And that there is nothi 10 fo mean as Vice, or 755 N 
of a ; Gentleman, nur aofboll inning , i bod. :2idh 


- gy bi pes the more be Wotid grows ite: 10 Und ike fack 
as wax old) its Light grows dimmer; and in this Twill os its decli- 
| ning Age, it too frequently miſtakes the Colours of and Evil; 


ow. But amongſt all its Errors, thofe which concern Honour, are 
> the molt (becauſe conſpicuous, therefore) dangerous ; every Fault being 


ME 


& Offender, a Law, rather than an Example. Some conceive . themſelves 


"obliged in Honour, to endeavour to be Second to none; and therefore, 


to overturn all Ms are their Superiors: Others to think every Thing juſt, whered they may 
repay (tho' to the Ruin of public Juſtice) the Favours done to their private Perſons, or 


Fortunes. Some imagine, that they are in Honour bound to live at the Rate, and maintain 
the Grandeur of their Predeceſſors, tho at the Expence of their ſtarving Creditors; (obe- 


dient to Nature in nothing oft-times, but 15 this fantaſtic keeping of their Ranks; ) and 
there want not many who Ps e it derop 
which they ſtand convince oung Gallants likewiſe. look upon Virtue, as that which 


confines too narrowly their Inclinations ; 3 g every Thing mean, which falls ſhort of all 
the Length, to which Power or Fancy can 


3535 expreſe d it, they believe thats 8 


Ffbulur is nothing but an Itch f bed 
4 great Deſire to be extravagantly Grad. 


nd TM whit every. Man miſtakes his 1 fg his a ey ke ban to be 
like the Wind; (from which at that Rate it 
Ueber, and yet nothing is leſs underſtood. To vindicate Honour from theſe 
and reclaim 5 ot IE noble from theſe Errors, I have undertaken this Diſcourſe: 
The Nobleneſs oy 770 deſerves, that it had been illuminated by the viRorious 
Hand of wine . ; PW TH have been writ by a Quill p end from the Wing of Fame. 
But T hope thek ers will conſider, that I am ible to ſo much upon it, that 

ore akin Wits: would be able to ſay much more. And as in re 
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and not . e believes that to be the Body, which is but its Sha- 


Ry F here an original Sin, and becoming, becauſe of the Authority of the 


tory to theirs, to acknowledge theſe F:rors of 


etch wel ; and as a Seel Wit bath rand 
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Bottom, whilſt the mere refined | 8 i do like cer * "I th 
flying upward, whilſt the others do like the contemn'd | Aſhes I r — A 189 


And ſeeing the wiſe Former of the World did deſign by its Fabric, the * of 


His Glory; it is moſt reaſonable to conclude, that He would adorn ſuch asare moſt conſpicy. 


ous in it. with ſuch Charms and Accompliſhments, : as might moſt vigorouſly raviſh the Be. 


holders into the Admiration of that glorious Eſſence th — reſent. The Almig * 

hereby To kind to Tuch whom He Rath deprived of the Pleafure of commanding o 

22 grve them the Pleaſure of being commanded by ſuch as thay need not be aſhamed to o- 
and ſo juſt to thoſe whom He had burgened with that Command, as to fit them for 

it icy reſembling Endowments : And as by the Heroicneſs of theſe who repreſent Him, He 
magnifies His own Wiſdom in that Choice; ſo by their Public-Spiritedneſs, He manifeſts His 


| Love te theſe who art tg be goverried. Thus, as a be the Spheres, the higher til 
roll with the greateſt 21 and as in) ural Bodies, t ead is as well the higheſt as the 
etty Fabric, (fror Wenne ein, eereof ching could let hs, but that a 


e Part Eh a0 1. peel 
f 1 a or ne, a is not ou Vion Wor! anſbi #p) fo amongſt Men Teach 
IR is a 1 World, or rather a nobler Drau ht of the pen the higheſt are ordina- 


rily the more ſublime; for ſuch as Atta by Election to that Height, muſt be preſumed bef 


to deſerve it; ſuch as force a Ie to it, could not do ſo without Abilities far raiſed + 


mon the er Allowance: And, h as by t innere arg accounted noble, have ordint- 


Vice. For proving of which, I ſhall advance and confirm theſe Two great Truths, 
Men are, in Point of Honour, ay ed to be virtuous: And, That there is no Vice which is 


' Ornaments, which Error and Opinion lends them, or advert to our own Actions, we will find 
that theſe overcome us not, but that we by our own Miſapprehenſion of them overcome. our- 


pe. from its fi 


N 


rily (like ws) ins Blood ſo mue The moe pur d, by how much the farther it hath 

Fountain. r is an abri 
Attributes, theſe do oft reſemble im moſt in His other Attributes, who can pretend wih 
greateſt Juſtice to this: And as in natural Bodies, Duration dith argue Fineneſs and Strength 
of Conſtitution, ſo we cannot but acknowledge, that thoſe Families have been moſt worthy, 
who have res out Ku longeſt Tra& of Time, without committing any ſuch enormous 
ty of either ſuch Raſhneſs or Infrugality, as moth away theſe ther 
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1 ET FOR is a Nobile of Extraliion mich raiſed above fat can owe - its Riſe to , Flek 


or Blood; and gt, is Virtue, which being the ſame in Souls, that the other is in Bodies and 
Families, muſt, b 2 that Analogy, ſurpaſs it as far as the Soul is to be preferred to the Body: 
And this Mortal Honour and Nobility, prizes its Value ſo. far above all other, Qualities, that 


the Stoical Satyri/?, following the Dictates or Doctrines of that on. 15 4 to a That 
ne. but Virtue deſerves the Name of Nobility. . . 


+ 
15 | * * 
* 


 Nobilitas fola ef ay; unica virtue. 
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; Andi in Oppoſiti tion to this Nobility, but moſt cnſequentially to that Doctrine; Tenet, a Par 
tiſan of the ſame Tribe, doth with a noble Haughtineſs of Spirit tell us, That licet of 


meſtiret, nec homo puniret, peccatum, non tamen peccarem, ob peccati vilitatem; tho 
did not know, nor Man would not puniſh Vice, yet I would not fin ; ſo mean a 


Fling i 


not ſo mean, that it is unworthy of a Gentleman : And ſhall lead you unto that Seraglio of 


private Vices, of which, tho' the weakeſt ſeem in our Experience to have.Strength enough | 


to conquer ſuch who paſs for great Spirits, or Wits in the World; a Philoſopher will yet 
find, that theſe Defeats given by them to noble Spirits, do not proceed from the Irreſiſtible- 
neſs of their Charms, but from the Inadvertence of ſuch as are captivate; and is rather a Sur- 
prize than a Conqueſt: For thoſe great Souls being buſied in the Purſuit of ſome other Pro- 
ject, want nothing but Time to overcome theſe Follies, or elſe. theſe Vices and ation 
(which is a great Argument of their Weakneſs) do then aſſault ſuch Heroes, when they are 

become now mad with their Proſperity. But if we will {tri Vice or Paſſion of theſe gaudy 


| ſelves; as will appear, firſt, by ſome, general Reflections ; to which in the ſecond Place, | 


ſhall ſubjoin oe F Inſtances; and ſhall ah a ſpecial Ingution of we : JO: eminent 
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gd Eternity; and that being one of Gods 
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without the Byaſs of Prejudice, Paſſion, Intereſt, or Flattery. 
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Vice. ; 


Man will aſſociate with vicious Perſons, (without which no Project for Advancement can be bs 8 = 


promoted). - For who will hazard his Life and Fortune with one whom he cannot believe? 


" 


And who can believe one who is not virtuous? Truſt, Fidelity, and *Sincerity, being them- ' 


ſelves Virtues: Or, who ſhould expect to gain by Favours the Friendſtup of ſuch, as by their 


Vices are ingrate to God and Nature? Who have been to ſuch liberal, infinitely far above 


human Reach; (and thus likewiſe vicious Perſons are contemptibly mean, ſeeing they are ſo 
infinitely ingrate.) And in this appears the Meanneſs of Vice, that it can effectuate nothing. 
without counterfeiting Virtue, or without its real Aſſiſtance: When Robbers aſſociate, they 
entertain ſomething analogical to Friendſhip and Truſt, elſe their Vices would be but bar- 
ren; and without Humility ſhewed to Inferiors, the proudeſt Men and Tyrants would owe 


but little to the Greatneſs of their Spirit. When Undertakers league together, either they 


truſt one another becauſe of-their Oaths, or becauſe of their Intereſts only ; if the Firſt, they 
owe their Succeſs to Virtue; if the Second, then they never fully cement, but aſſiſt each o- 
ther by Halves; reſerving the other Half of their Force to attend that Change, which inter- 
eſt may bring to their Aſſociates : And do ſuch as fight for Hire (Intereſt being nothing 
elſe) acquit themſelves with ſuch Valour, as thoſe whoſe Courage receives Edge from Duty, 
Charity, Religion, or any ſuch virtuous Principles? Vicious Perſons have many Rivals, and ſo 
meet in their Riſing with much Oppoſition: The Covetous fear the Promotion of him who 


is ſuch; and the Ambitious of him who is of the ſame 2 But becauſe all expect Ci- 


vility from the Courteous, and Money from the Liberal; t ey therefore wiſh their Prefer- 
ment, as what will contribute to their own Intereſt: And Princes are induc'd to gratify ſuch, 


as knowing that in ſo doing they tranſmit to their People what they beſtow upon ſuch Fa-. _ _ 
vourites; and that they preclude the Challenges of thoſe, who repine at their Favours as 


miſplac'd, when not beſtowed upon themſelves; 
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Ir there be any Thing that is noble and deſirable in Fame, Virtue is the only (at leaſt as Virtue is 


the ſtraighteſt, ſo the neareſt) Road to it; Poſterity taking our Actions under their Review mere condu- 


nizes for its Grandees, Alexander is not ſo truly glorious for defeating the Indians, as for 
refuſing to force Darius's fair Daughters; for in the one a great Part is due to the Courage 
of his Soldiers, and the Brutiſnneſs of his Oppoſers; whereas in the other he overcame the 
Charms of ſuch, as might have overcome all others; and was put to combat his own Youth; 
which had gain'd for him all his Victories: The meaneſt of his Soldiers could have forc'd a 
Pris'ner, but Fame reſerved it as a Reward worthy of Alexander in his Chaſtity, to vanquiſh 
a Monarch, and gratify a generous Lady; to diſpleaſe whom was as great a Crime as it was 
to raviſh others. Nor was Milliam the Conqueror more honoured fr ſubjecting a warlike 
Nation, than for pardoning Goſpatricł and Euſtache of Bulloign, after ſo many Revoltings: 
For in the one, he conquered but theſe who were leſs than himſelf; but in the other he con- - 
quered himſelf who was their Conqueror. Ari/tides was eſteemed more noble in undergoing 


| a patient Baniſhment, than theſe Uſurpers who condemned him to it, whoſe Names remain 


as obſcure as their Crimes are odious ; whilſt his is the continual Ornament of Pulpits and 
Theatres. And all the Roman Glories do not celebrate Nero's Memory to the ſame Pitch 
with that of Sexeca's, who did (like the Sun) then appear greateſt when he was neareſt to 
the Setting. Alexander is only praiſed when we remember not his killing Parmenio: And 
the famous Hugh Caper of France ends his Glory, where we begin to talk of his Uſurpation 
and (to diſpatch) this is one great Difference betwixt Virtue and Vice, in relation to Fame; 
That Vice, like a Charletan, is applauded by the unacquainted; or Hke rotten Wood may 
ſhine in the dark; but its Luſtre leſſens at the Approach of either Time or Light; whereas 
tho' Virtue may for a Time lie under the Oppreſſion of Malice, (which Martyrdom it ſuf- 
fers only when it is miſtaken for Vice); yet Time enobles it, and Light does not lend it 
Splendor, but ſerves only to illuminate its Beholders ; and fo to enable them to diſcover what 
native Excellencies it poſſeſſes. DE , as a2 es 1 


W cive to Fame 
And of ſuch as Story cano- than Vice. 


w 


Is Amphialus or Orondates had been charged in theſe Romatices ye ſo dote upon, with AnArge 
Drukenneſs, Oppreſſion, or Envy, certainly it had leſſen'd their Eſteem even with ſuch Romances, | 


as moſt admire, though they will not imitate, theſe Virtues. And to ſhew how much 


* 


Kindneſs Virtue breeds for ſuch as poſſeſs it, conſider how, though ye know theſe to be 


t 1maginary Ideas of Virtue, yet we cannot but love them for that, as ye can love 


them for nothing elſe, ſeeing they never obl 18 you or your Relations and ſince abſtract 
Vutue conciliates ſo much Favour, certainly Virtue in you will conciliate much more: For be- 
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at firſt but illuſtrious Heroes whoſe Virtue, rather than their Nature, rendred them Immor- 
tal, and worthy to be are even in the Eſtimation of ſuch ron mp1 Brutes, as 
thought the Laws of Nature a Bondage, and the Laws of God: a Fable. We find, though 
Licurgus in Lacedemon, wh ah in Athens, and Epaminondas in Thebes, were not born to 
command, yet their Virtue beſtowed on them what their Birth denied; and both without, 
and againſt Factions, they were elected by their Citizens to that Rule, which they did not 
court; and were preferred to ſuch as both by Birth and Pains had fairer Pretences to it. 
And whilſt Greece flouriſhed, Reges philoſophabant, & Philoſophi regebant; theſe Common- 
wealths being more numerous than their Neighbours in nothing but the ſincere Exerciſe: of 
Reaſon. And when Tyranny and Pride had, by waſting theſe Commonwealths, made 
place for the Roman Glory; nothing conquer d ſo much the Confiners of that ponent State, 
(whoſe Center was Virtue, and Circumference Fame) as their Virtue. Thus the Phalersons 
are by Plutarch ſaid to have ſent Ambaſſadors to Rome, reſigning themſelves over to the 
Roman Government, becauſe they found them ſo juſt and noble, as to ſend back their Chil 
dren who had been betrayed by a School-maſter. When Pyrrius was advertiſed by the 
Romans to beware of Poyſon from one of his own Subjects, who had offered. to diſpatch 
him; he did then begin to fear, that he ſhould. be conquered- by their Arms, who had ak 
ready ſubdued him by their Civilities. And ſuch Eſteem had their Juſtice gained them, 
that they were choſen Umpires, of all neighbouring Nations; and ſo gained one of the Op- 
points firſt to a Confederacy, and then to a Dependancy upon them. And Attalus King of 
 Pergamus did in Legacy leave them his Kingdom, as to thoſe: whoſe Virtues deſerved it as 
a Reward; which occaſioned St. Auguſtine to fall out into this eloquent ar org Be- 
cauſe God (ſaith he) would not beſtow Heaven upon the Romans, they being Pagans ; he le- 
| flowed the Empire of the World upon them, becauſe they were Virtuons. many have 
been raiſed to Empires by no other. Aſſiſtance than that of their Virtue ; '. as Numa Pompr 
lis Marcus Antoninus, Pertinax and Veſpaſian; whilſt the Want of this hath in Spight of 
all the Power with, which vicious Governours have been ſurrounded, degraded: others from 
the ſame imperial Honours; as Tarquinms. Superbus, Domitian,. Commodus. And generally 
there is but one Emperor to be ſeen in that long., Roman Liſt, who was unfortunate being 
virtuous: And not one whoſe Vice was not the immediate Cauſe of Ruin to its Author. 
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Aru hath allo-tranfmurted, to us the Meme of Sodrates,: Hens, and-other Phi- Vitue bath 
loſophers, under as obliging Kadogies, as theſe. of the mqſt ſamous Emperors ; whom: Virtue: ſophen to be 
(tolet us ſee that Riches and Honours are ut the Inſtruments of- Fame, and ndt the Miſpen- 2dmired 4. 
ſers of it) hath without any Aſſiſtance raiſed to this Pitch above theſe Princes; that they e nnee :?: 
have conquered our Eſteem without the Aid of Armies, Treaſures, Senates, or flattering . 
cepte and Diſcourſes force worthy Senn more; entite-Obedjenbesithan tha others died 
whilſt they were alive, by, their Sanctions and penal Statutes. For Princes getn but a 
ſhort Lime one Nation; and hy theſe Laws they awe but ſuch vitious Perſons, whom it is 
more Trouble than Honour to command, But theſe illuſtrious Philoſophers, and ſuch as 3 
imitate their Virtue, have thereby attained to « Sovereignty, over both the Wills andJudg- 
ments of the Beſt of all ſueh as are ſeattered amongſt all he other Kingdoms of the World. 
And Marcus Aurelius, Who was one of the greateſt! Emperors, doth recommend: to Kings as 
well as Subjects, to think that one of theſe Philoſophers is beholding all their Aftions; as a f | 
moſt eee Mean to keep Men in awe, not to commit that Vire to which, they are 
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great Men ſaan to omm even their beloved Vices, in the Preſence of ſuch | Vice n 
eat for any Thing but their Virtue. And it is moft-remarkable; that e e 


cowardly. 


I have ſeen very 
as they needed not a 
Nero, who exceeded all who then lived in Power, and all who fflall live (1 hope] in-Cruelty, 
did ſtill judge himſelf under fome Reſtraint, whilff Feyecowas at Court to bea Witneſs to his 
\Rions. - And every vicious Perſon muſt flee Public, and the Light (which thows! the Mean 
neſs and Cowardlineſs of Vice) when he is to reſign himſelf: over to any of theſe criminal 
Exerciſes; by which like wiſe when committed,” Men become yet more Cowarils; for who 
having ſpent his Life at that eee eee not (if he be Maſter of any Reaſon) tremble 
and be afraid to venture upon; ſuch Exploits, which by taking his Life from him, may and 
will preſent him before the Fribunal of that God whom he hath: offended ? And from whom 
(which will not a little contribute to his Cowardlineſs) he cannot expect that Succeſs, whereof 
the e leflens, or heightens to its own Meaſures, the Courage of ſuch as are 


Ws may eaſily conclude. the Meanneſs of Vice from this alſo, that Servants. without gervants <= 
Pains or Art _ us in them; for theſe; can Whore, Drink, Lie, and Oppreſs: But to be qual Matters 
Temperate, Juſt, and Compaſſionate, are Qualities whereby we deſerve, and are by ſuch as e. 
know us not, judg d to be Maſters and well deſcended. And have not Servants Reaſon to 

think themſelves as deſerving Perſons as their Maſters, when they themſelves able to 


equal, or ſurpaſs them in what they glory in, as their great Accompliſnment:: 


ry 1 1 
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- SEEING: What is imitated is ſtill nobler than what imitates, certainly Vice muſt be the leſs Vice but 
noble, becauſe it but copies Virtue, and owes to its Mask and our Errors, what it poſſeſſes x25 a0 * 
of Pleaſure or Advantage. Cruelty pretends to be Zeal, Liberality is counterfeited by the 1 

Prodigal, and Luſt endeavours to paſs for Lt. ng 2 
Is there any Thing more ignoble than Fear, which does as Slaves ſubject us to every At- All Vices 
tempter? And have not all Vices ſomewhat of that unmanly Paſſion? In Covetouſneſs we lo Fear. 
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fear the Want of Money, in Ambition the Want of Honour, in Revenge the Want of Ju- 

ſtice, in Jealouſy Rivals; and when we lye we fear to ſpeak openly. © n 

Is there an) Thing more mean than Dependance? And does not Ambition make us to Al Vices 
depend upon ſuch as have Honours? Covetouſneſs upon ſuch as have Riches? And Luſt upon e , Hl 
the Refuſe of Women? Whereas Virtue ſeeks no other Reward; than is paid in doing what others. 

is virtuous ; and owes its Fee only to itſelf; leaving Vice in the ſervile Condition of ſer- 

Jing for a Fee, even thoſe whom it moſt hates. Aud generally in all Vices we betray a 
Meanneſs, becauſe in all theſe we confeſs Want and Infirmities: In Avarice we appear either 

Fools in deſiring what is not neceſſary, in diſobliging Friends, hazarding our Health, and 

other Neceſlaries, for what is not ſo in its ſelf; or elſe we confeſs that our Neceſſities are 
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both greater and more numerous than theſe: of others, by heaping together Riehes and Mo- 
ney, which ſerve for nothing when they ſerve: us not in 1 1 ing our Wants. In Ambition 
We confeſs the Want of Native Honour: and Excellency: 15 Wantof Continency: In 


Auger, we want Command ef ourſelves; and in Jealouſy, we declare we think not ourſelves 

worthy of that Love alone, wherein we cannot fear Rivals upon any other Account. And 

in Jealouſy, Men likewiſe wrong their own Honour in ſuſpecting their Ladies or Friends; , 

whereas Virtue perſuades ws, that our Neeeſſities may be conſin d to a very! ſmall Numbeer 

aud that theſe may be repaired without any Loſs of Friends, and but little of Time. llt 
beaches us that Riches were created to ſerve us; and that therefore we diſparage e . 
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tion, 


Pifimuta- Wx owe that Deference to great Men, that even their Vices ſhould have the Preceden | 
cy of all others; and therefore I ſhall begin this Invective with Diſimulation, which is pecu- 
larly their Sin; for when the meaner Sort are guilty of the ſame Thing, it is in 
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when we ſubject our Humour to our Servants. And from it we learn to rate ſo 
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"Taz xs is nothing more mean than to be cheated, aud all Viees eheat us: Treaſon pro- 
miſes Honoutꝭ but leads to a Scaſſoſd; Luſt Pleaſure, but leads to Sickneſs; and de 


cheats all ſuch as hear it; and ſuch as are Proud are double miſerable, becauſe they are both 
the Cheaters,” and the Perſons cheated: -' Thus Vice cannot pleaſe without 4 Crime; and 
theſe are even then gaining the Hatred and Contempt of others, when they are enquiring, 
or hearing from Flatterers, that the People ſeek no where without them Objects of Love 
and Admiration: Whereas ſacred Virtue. allows us to admire ourſelves, and which is more, 

to believe that all theſe Things for which vicious Men neglect the Care of their Souls, are 
unworthy of our Reſearch; and certainly the Soul is a more noble Creature than that Earth, KW 
or Metal, which we ſtan our Souls to get: For our Souls do cenſure all theſe Things; it 
finds Defects in the nobleſt Buildings, and ſhews by deſiring more, an Unſatiableneſs in all 
extrinſic Objects; it determines the Price of all other Creatures, and like the Magiſtrate in 

this Common- wealth, aſſigns to every 1 its Rate; to Day it cries up the Diamond, and 
to Morrow it allows Preference to the Ruby; Theſe Treats and Colours which raviſh this 


4 * 


Fear, paſs the next for no Beauty. Red Hair pleaſes the Italian, and our Climate hates it; 


and it is probable that this Change of Inclination is not a culpable Inconſtancy in Man, but 
a Mark of his Sovereignty over all his Fellow-Creatures. Virtue teaches him not to owe 
his Happineſs to the Stars, nor to be like them 'fooliſh Emperors, ſo fondly vain, as to think 
that he ſhall have no other Reward for his Virtue, than the being transformed into one of 
theſe leſſer Lights, which he knows to have been created only for a Lantern to him; or at 
the beſt but to adorn with their numberleſs Aſſociates that Firmament, which was created 
to be one of theſe Arguments, whereby he was to be courted into a Belief of, and Love 
for, that God who thinks him ſo excellent a Creature, that He is ſaid to be glad at the Con- 
verſion of a Sinner, and to grieve at his Obſtinacy. And if we will conſider the miraculous 
Fabric of our Bodies, which tho' we be but dull, yet we may ſee to be all Workmanſhip; 
and wherein the Number of Wonders equals that of Nerves, Sinews, Veins, Bones, or Li- 


ggments; the curious Fabric of that Brain, which lodges (without Croud or Confuſion ) ſo 


many Thouſand of different. and noble Thoughts; the Artifice of thoſe various Organs, that 
expreſs ſo harmonious Airs and raviſhing Expreſſions ; the Charmingneſs of theſe Lines and 
Features in Ladies, which like the Sun ſcorch as well as illuminate the Beholders: We may 
conclude that our Soul muſt be a moſt excellent Piece, ſeeing all this Contexture is appoint- 
ed to be but a momentary Tabernacle for it, when it is in its loweſt and unworthieſt Eſtate; 
and which when the Soul deſerts, is thrown out with all its Wonders, leſt it ſhould by its 
Stink trouble the meaneſt of theſe Senſes, which ſerves the Souls of theſe who are alive. 
Conſider, how this Soul graſps in one Thought all that Globe for which ambitious Men fight, | 
and for ſome of whoſe Furrows the avaricious Man doth ſo much toil. Confider, how it 
deſpiſes all that Avarice has amaſs'd ; how it is pleaſed with no external Obje& longer than 
it fully conſiders it; and what a great Vacuity is left in our Deſires, after theſe are. thrown 
into them; and by all this we may learn that Vice diſparages too much the Soul, when it i- 
magines that any finite Thing can bound its Thoughts; and we are but cheated when we 
liſten to theſe Proffers, which Vice makes uſe of, Honour, Pleaſure, or Advantage: For 
who can be ſo mean to think that all theſe Faculties were beſtowed upon our Souls, theſe 
Features upon our Bodies, and ſo much Care taken of both by Providence, for no other End 
than that we thou'd admire that Wine which Peaſants make? Thoſe Colours which proſtitute 
| Whores wear? That we ſhould gain Fortunes, which ſerve too oft to corrupt theſe for whom 
they are prepared? Or Reſpect from ſuch as bow not to us, but to our Stations? 1 


. Havins thus over- run theſe general Conſiderations, oy Men who are gallant may 
be courted to a Love for Virtue ; my Method leads me now to fall down to thoſe Inſtances 
of particular Vices and Virtues, wherein I may make nearer Approaches to the Actions of 
Mankind: And ſeeing there is too much of Eaſe, too little of Cogency, in writing full and 
tedious Effays upon theſe common Themes, I ſhall conſider them only as they relate to Ga- 
lantry; promiſing no other Tract of Art in all this Diſcourſe ; but that I ſhall purſue my De- 
gn ſo-cloſely, as not to employ „ e eee nt Then nor aſſiſt Virtue with one 

5 ought, but ſuch as may decry the One as mean, and cry up the Other as genteel and hand- 
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ſee that Cowards diſſemble beſt, gallant Men laying that Weight upon their Courage, Which — 2 

- "others do : | if 
And certainly he is mne C OT CEOs AE VRIOEE UCE OR 
his Prize above his Honour, or Innocence, who caivfioop to play this underboard Fame 

\ 35 à gallant and generous Soul will not fear any Event ſo much, as to Teave His Road 


| pretend to an old Poſſeſſio | | | " wt 
ant there hate it) yet it is never able to gain Eſteem; and can defend itſelf no otherways 


ried in as our Trophies. . | 
TukRk are none of the Vices which rage amongſt them, more deſtructive to either their Envy and 
Honour, or to the Honour of that Commonwealth which they compoſe, than Enyy, and Detvscion- 
(which both follows it, and aggravates its Guilt) Detraction. Eftvy is mean, becauſe it con- 
Hoſes that the Envier is not ſo Noble or Excellent as the Perſon envied; for none are envied, 
but ſuch as poſſeſs ſomewhat that over-reaches, or excels what is poſſeſt by ſuch as do envy. _— 
This Vice acknowledges, that he who uſeth it, wants much of what is deſirable ; and which 5 _—_— 
is meaner, much of wWhag another poſſeſſes; and as if we deſpair'd of riſing to another's 1 
Height, it makes us end Pour to pull him down to the Stature of our own'Accompliſh- — = 
ments. Moſt Men eſſay to imitate the Actions of theſe whom they envy; ſo that in detract- 
ing from, theſe, they leave others to undervalue what they themſelves deſign ardently to per- 
form. And thus, if theſe Detracters be ſo much favoured by Fate, as to atchieve any ſuch 
great Action; as that is which they undervalue in others, they get but a barren Victory; and 
which is more inſupportable, they ſee themſelves puniſhed by their own Vice. And to con. 
WH vince us how mean Vices, Envy and Detraction ate; we may obſerve, that, ſuch as are vi- 
| | Qorious, judge it their Honour, to magnify theſe who were vanquiſh'd; and Men wound ex- 


tremely their own Honour, when they detract from Perſons who are more deſerving in the 
Eyes of the World than themſelves; for they force their Hearers to conclude, 'That the 
Detracters themſelves: muſt be undeſerving;  feeing theſe who deſerve better, are by their 


= Confeſſion, cry'd.down as being of no Merit; which remembers me of this excellent Paſ- 
- WM fage in Plinius the Second, 775 


| i ipſi miniſtras in alio Iaudanto ; aut enim is quem laudas; tibi 
ſuperior eft,- aut inferior; ſi inferior, & laudandus tu multo magis; ſi ſuperior, neque jure lau- 
dandus, tu multo minus: Thou ſerveſt thine: own Intereſt when thou praiſeſt"others; for 
either he whom thou praiſeſt, is thy Inferior, and then if he ' deſerves to be praifed, much 
more thou; if he be thy Superior, and deſerves not to be praiſed, much leſs thou. All 
Men are either our Friends, or our Enemies, or ſich who have not concerned themſelves in 
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i 5 175 eſerving 6 Oak is 1gnoble ; and t. 
be a by 1 Mes little of Honour in hereas as all Events are e 
pee be overcome. by duch as our Hetractions have made to pals for undeſervi 
8 Oventh AV - o muc become the more de ſpicable; and to detract from ach r * 
expected aug Kom us, and who are Strangers to us and our Affairs, is mot 9 
i is as.diſhonoura 


l expeds v0 Our ault, and whole Ons as to 3h lerne hi him e and che ie Wor 


808 chey do, tg fall upger the Enyy of 8265 2 whom they act them; and the Undez 
o erg ſuch as begin to le a al Vee 8 8 Attempts Kanes, of the being confide. 
; goes bur but too Slearly appear 3 this, that all who are in them are either 
murd — ines at 


i i man great Men were by Envy driven to 5 Pri inciples, whereon they kne ublic 
Saber and their own private Intereſt to depend. Flaminius, the Roman 2 a 
bed Romes and Terentine Farre did almalt loſe it out of Eavy to Fakizs Marinas; ml | 


ſuch was oo Force of J it did defeat the great Scipio, and baniſhed him from tha | 


uch who 1 their Blood in- its Veins, as in an Arſenal, for no other End than tie 
— their Country; as a Conſequence of which Envy, it was obſery'd, That in the | 


| theſe from whom we detract, and their Friends, partly out of Revenge, and partly for Self- 


n Bay have found, or to hatch Calumnies, if Truth cannot ſupply them: And in tha 
who will think it their Prudence Ck * 
others: For Revenge, the activeſt of Paſſions (when adde 


which is equal in us and en wel ns ts to ia more 4 


ſomer Ladies, whom they either do, 75 ma Ra enjoy. Doth not this Vice 
0 


0 * the Encounter of ſuch as know them 3 and to bribe and fear thoſe Servants, who 
by ſerving them at ſuch Occaſions, have by knowing their Secrets, attain'd to ſuch a ſervil 


4 in Terms which were the adequate Puniſhment, as well as the Effect of their Vice. Men 
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takers Ic obfirudt b y age eir 8 cauſe 8 " by that Vice perſuaded | 

low deſtructive ce is to the Glory of Kingdoms and n 

Ipicable by not 

of the he Ing envieds or elſe will be deſtroyed by that Vice, which levels it 

only Who are the nableſt Spirits, and who deſerve moſt Promo- 

tion from their Laune e Was For to by the Envy which Hanno and Bomilcar © 

bore to Hannibal, who by an SCRE by Pans Conqueſts, did in- 
vol ve themſelves with Es 25 their Count ; | which 4 5 the diſho- 

nourable Folly, of Envy in conſ g l. 171755 with theſe, w Enemies to bo 

the Oppoſites, ſides firſt with | 2 = 10 gratifying his Envy, 3 NN eſtroys the other, 
whoſe Paſſion it firſt ſerv” For Fee Examples Whereof our own Age affords us, * 


Rame which he had made ſecure and great; and did by his Example cool the Zeal of 


next 4 moſt of 'Rome's Citizens declin'd rather to entertain that Fame, which the former 
cqurted, than to be expoſed to the Cruelty of that Envy which did uſually attend it. De- 
traction brings likewiſe theſe great Diſadvantages to our Reputation; that it engages bock 


2 to enquire into our Errors and Frailties; and to publiſh fuch as upon SO 
t 


te of Game obliges us to favour the Counterer; for we defend what may be our own 

Caſe, in fayouring what is at We Io the Defence of others. It legitimates likewiſe 
theſe Calumnies which are yented by ae ſuch as our Detraction hath not yet reach d, 

who fear Invaſion) to carry the War into * 
Territories af ſuch, from Rau they do, upon well founded Suſpicions, expect Acts of 
Hoſtility. If then our own Honour be dear to us, we ſhould not invade the Honour of 
> that Love of Honour, 
our Honour, than 5 


an in 4. defence. . | 
0 1 of I N G renders Men contempt, whit; it tombs 1 to 1 much AS are not 
pd below themſelves in every Senſe, but ſuch as are ſcarce worthy to ſerve 22 hand- 


Men to lie in Cottages with Sluts, or (whi is worſe Strumpets? ? To lurk in aten 


Maſtery over them, that I have been aſhamed to hear Gentlemen upbraided by theſe Slaves 


in Whoring muſt deſign either to. ſatisfy their own Neceſſities, or their Fancy; if their 

Neceſſities, then as Marriages is more convenient, ſo it is as much more noble than W horing; 

85 it is more genteel for a Perſon of Honour, rather to lodge conſtantly in a well por 

ted Palace, than to ramble Sp 46d de down in blind Ale-houſes; in the one a Man Enjoy $ his 

own, whereas in the other he only lives as Thieves do by Purchaſe ; If to fat api 55 
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1 ually baſg and ignoble, whether it dif itſelf Autry — 2 4 
WH i equally baſe and ignoble, whether it diſcharge itſelf upon Equals or Inferiors; betwixt 
1 which Two there 8 this Difference, that it is brutal in the one Caſe, and cruel in 
Turxx is no Vice whereby Gallantry is more ſtain d, than by Breach of Promiſe; which 
becomes yet more ſacrilegious,, when Ladies are wrong'd by it. And of this, Whorin 
makes Men likewiſe guilty, when it robs from Ladies their Husbands; robbing likewife 
fach upon which it beſtows them, both of their Honour and Quiet. And thus; tho! it 
makes ſuch as uſe it barren, (God in this reſiſting the Propagation of Sin) yet itſelf brings 
forth its Faults in full Cluſters. - And Nat haus Parable to David proves it likewiſe to be 
high an Oppreſſion, that no Man of Honour would commit. it, if he would but ſeriouſly re- 
flect upon his own: Actions. From which Parable this new Obſervation: may be likewiſe =_ 
made, that tho David was guilty of Murder and Whoring, yet the Prophet made choice _ 
only of this laſt to aſtoniſn this warlike Monarch, and raiſe his Indignation againſt this Vice, r 
when ſhadowed out under a foreign and borrow d Repreſentation; tho Murder be ſo bar- _—_— 
barous a Crime in itſelf, that the Barbarians did inſtantly conclude Pan guilty of it; when _ 
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10; Frog the Viper-faſten upon his Hand. The unjuſteftExtravagance of Luſt is that, where- 
by Men contemn ſuch as become their Wives, tho they admir' d them when they were their 
Miſtreſſes ; for in this they confeſs it is a Meanneſs to be theirs: For ſince that Time the | 
Neglecters thought them amiable, they, ſweet Creatures, have oft contracted no Guilt,” nor : 
leſſen' d the Occaſion of that Eſteem no otherwiſe, than by marrying their inconſtant Gal- = 
ants, who ſeem'd to have ſo warm a Paſſion for them. And it is ſtrange, that Men ſhould 1 4 10 
admire their own Eloquence, Courage, Eſtates, and all Things elſe they poſſeſs, for no o tber 
Cauſe, than becauſe they are their own; and yet ſhould under value their Wives (the nobleſt 


: ” - 
as . . 
e 
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Thing they poſſeſs) upon this and no other Account. 
I I cannot think Nature ſuch a Cheat, as that if Women had not been the 
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excellenteſt of 435 


Creatures, it would bave beautified them with Charms, and arm'd their Eyes with ſuch pier- 
eing Glances, that to reſiſt them is the next Impoſſibility to the finding a Cxeature that is 
more accompliſh d than they; and I confeſs, the Love we bear them is tidt only allowable 
m itſelf, as an Inclination that is of e noble and virtuous; hut ke wife, becauſe 
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it obligesſuich/as are engaged in it 0 deſpiſe all mean Vices; Fuch as Avarice or Fear; aud 
is incompatible wich alldifingenuous Arts, fuch as Diſſimulation or Flattery. And tho fuch 
las abe Built) of Whorintz de juitify” their debording by a Lore to that glonious Sex; het 
_by-chis:Pretext/they are yet more ünjuſt and vieious than their former Guilt made them; fs, 
by roving amongſt ſo many, they intimate that they are not ſatisfied with their firſt Choice: 
entire Affection. Or elſe by Gy them amongſt ſo rap i they think” their Kindneg 
_ ſufficient;to make Numbers of Ladies happy; by both which Errors, they wrong not Only 
G — — ſwearing otherwiſe to the Ladies to whom they make Love, but the! wrong 
lkewiſe the Innocence und Amiableneſs of that fweet Sex, in whom no rational Man ch 
_find 4 Blemiſh, beſides their Eſteem for ſuch Perſons as theſe; who indeed admire them 10 
where but in their Compliments; and who ate oft ſo baſe; that not only their Society B; 


ſcandalous, - but they are ready to 3 as they frequent; or if they fail in this, are 
oſt ſo wicked, that they, to ſatisfy either their Revenge or Vanity, do brag of Intimacie, | 
and Allowances. which they never poſſeſs d. If then Gallants would be lovd by their M. 
ſtreſſes, they muſt be virtuous, ſeeing ſuch love only theſe who are ſecret, many Thingz 
paſſing amongſt even Nlatonics, which ſhould not be revealed. Theſe who are couragi. | 
ous, ſeeing this is appointed to be a Protection to the Weakneſs of their Sex; and theſe MW 
who are conſtant, ſeeing to be relinquiſh'd infers either a Want of Wit, in having choſen 
ſuch as would quit them without a Defect; or elſe that they were abandoned becauſe o 
-DefeRs, by ſuch as the World may juſtiy from their firſt Ardency, conclude, would never 
bave abandon d them without theſe; what Lady without a Cheat, will be induced to love Wl 
one waſted with Pox and Inconſtancy? one whom Drunkenneſs makes an unfit Bedfellow, 
as well as a Friend? And tho' ſome worſhip the Relics of Saints, yet none but theſe who | 
are mad as well as vicious, will worſhip the Relics of ARES RR 


; by 
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 'Nz1Twz is the Meannels of this Vice taken off, by the Greatneſs of theſe with whon 
it is ſhar'd: Which may be clear from this; that either Affection, Intereſt, or Ambition, 
are in the Deſign of theſe Offenders. If Affection, it ſhould excuſe no more her whois 
Whore to a Monarch, than her who is ſuch to a Gentleman; for Affection reſpects the Per. 
ſon, but not the Condition of ſuch as are lov d: And it is certainly then molt pure, when 
it cannot be aſcribed to, or needs the Help of either Riches to bribe, or Power to recom- 
mend it. But if Riches be deſign'd, then the Committer is guilty botk of Avarice and 
Whoring; and ſhe is not worthy to be a Miſtreſs, who can ſtoop to a Fee like a Servant. 
And the who deſigns Honour and Repute by theſe princely Amours, is far diſappainted: | 
For tho'. ſhe may command Reſpect, yet Eſteem is not ſubject to Sceptres. And I am con- 
fident that Lucretia, who chus'd' rather to open her Veins to a fatal Launce, than her 
Heart to the Embraces of a Sovereign, is more admir'd than Thais, Popæa, Fane Shore, © 
and Madam Gabriel; whoſe Obedience to their own Kings was a Crime in them, tho' it 
was Loyalty in others. Bluſhes are then the nobleſt Kind of Paint for Ladies, and Chaſtity 
is their moſt charming Ornament: And if theſe would ſend out their Emiſſaries, to learn 
by them how to reform their Errors, as they oft do to reform their Revenge, they would 
eaſily perceive, that looſe Men laugh at their Kindneſs, virtuous Men undervalue them and 
it. And whenever any Judgment is poured out upon the pe. my Misfortune over- 
takes theſe Minions,” then all is aſcribed by Divines to their Looſeneſs ; and it is one of the © 
allowableſt Cheats in Devotion, to invent miraculous Reſentments from Heaven upon their 
Failures. Young: Ladies, to recommend their own Chaſtity are obliged, in good Breeding, 
at leaſt to ſay they hate them: Such as are married, are bound by their Intereſt to decry 
ſuch as may debauch their Husbands; and theſe who are old, rail againſt them, as thoſe 
who place all Happineſs in what, becauſe of Age, they cannot pretend to: Whereas ſuch as 
are chaſt, are recommended with magnifying Praiſes, for Patterns to ſuch as are vicious; 
and are copied as admirable Originals, by ſuch as are virtuous. And I cannot omit this one 
Reflection, That chaſt Women are more frequently tainted with Pride, than with any other 
Vice; Nature as it were allowing to them to raiſe their own Value far above others, whom 
they have (almoſt). Reaſon to contemn, as Perſons who proſtitute themſelves; (which, and 
the Word Humbling, are leſſening Epithets of Whoring ; ) and ſuch who are naſty, ſpotted, 
Lust and x mag in Diſcourſe, run in a vicious Circle, and by an odious Inceſt 
beget one another; for as Luſt prompts Men to Obſcenity, - ſo Obſcenity pimps Men 
into Luſt ; but in this Obſcenity is more culpable than Luft, that in the one, Men 
alledge a natural Advantage, and ſome a Neceſſity; but in the other they have no 
Temptatiop, and ſo fall under that Curſe, Vo unto them that ſin without a Cauſe. 
In the one Men ſin covertly, making by their Bluſhes, as by a tacit Confeſſion, ſome 
Attonement for their Guilt ; but in the other Men divulge their Sin, and by gracing it with 
what, if the Subject were honeſt, might paſs for Wit, do invite ſuch as wiſh to be Noel 
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that it is not capable of Ornament, no more than 


its own Charges. I account him no W. | 
any one Subject, eſpecially ſuch a · Subject as. Obſcenity is; wherein former Traffickers have 
been ſo numerous, and ſo vacant from other Employments, that as nothing which is excel - 


and whom they will doubtleſs at ſome 


7 * 8 «a 1 + 3 


+ ** * , * S - I 
* wo 8 — Wy 4 9 wa x $39 
25 9 : a "ith a FE I 8 3 
% b. 5 * * 5 5 * $625 1 ; 
8 2 W 2 N 1 
3» 1 60 0 TER 
. 1 3 . a -»% h 
* * * ! N q 
n z ; \ * 0 8 


4 
Nun n . 


= % * 9 5 * 
* 9 * v 
1 þ . . A 
* , 5 * > 5 n 
=- 4 N . * Is 7 
1 1 
gp 8 8 K Rs " * \ 3 y N 4 Q : 6 
9 9 4 . hy W 
; $I e * N vs 
e X a - 
Wy 1 * © % * 
* 85 10 T , 5 „ * o * 
«A p * — 2 \ > * 
1 5 ” \ a pow 
$ £3 * 7 > * \ Fc < , a & TS 
3 i of ' 1 
"7 8 *. . 8 - 9 4 TY y * 
o 4 w * - N N * 
p ve. * 
N * . a} =" A. 4 2a. a IL ION * © 
TW. * * * n 7 n 7 OP WTI 


2 8 N » I * 
wa) has as i 9 9 f 5 on + A . n 9 5 
8 Fr 9 8 n Ay es 
** F V a F — 
= 8 S * * 5 w | Ys 
' n 5 i >... hs 3 
8 1 3 4 3 1 
3 * I fe « * 2 . ö * 
E Wa py | x 5 + 
f ; d | * "9 W 1 Kh. nd k — . 
* 3 Ys. 7 4 » Yi * 
. L 
* 
J . 


x 
4 
I We 


* A 44:9 ane * 


1 . * 


hat Eloquence, become thereby moſt ignoble; being in 


* 


Wits, firſt to admire, and then to imitate them in their ſinning; and the beſt of ſuch as fte. 
1 ER-& but Cooks, be prepare 


Sewces for, provoking 4 ſultjul . in their Hearts: And I admire, that ſeeing. Come- 
When 


4 Maſters are —— 5 


employ in their Luſt theſe Members, which were ſo 


Cicero is, in ſpight of all his other Faults, ſo admired for it, that 


N * 


ey attempt it, that ſuch as are ſo far greater than-theſe; 
Buffoons, ſhoul e they can m Ir TER by it. This 
Vice may well enough be ranged under one of the 18 of . Sodomy, ſeeing ſuch ag uſe it, 
me Jo far from being deſtinate for ſo lo Uſes; 
chat the P/almi/t in ſaying, He will praiſe Go with his Glory, (which: Interpreters render 
to be the Tongue) doth ſbew us, that, our Tongues are. amonglt the noblelt Parts, of cb 
| Body. And when 1 conſider, how melodious it 15 in it Harmonies 5 how | eloquent in N 
Expreſſions; how whole Multitudes are reclaim d from their dan Furies by it; and how-rm 
houſands ſweat and toil = 


daily, to make one in that Number, wherein he is acknowledged to be by them all far the: 
Firſt: When I conſider, how miraculouſly it expreſſes, with the fame Motion, ſo varying 


Sounds, that tho Mankind be innumerable, yet each in it hath his diſtinct Tone and Voice; 
and how with little different Poſitions, it ſignets the ſame. Air with Words ſo: extremely - 
differing, that one may think that each Man hath. a Spirit ane out of him: 1 muſt tell 
- out. in Regretes and Wonders, that, and how ſo excellent a Oy 


ther muſt we conclude, that becauſe ſuch go away unanſwered, t 


is ſo much abuſed! Nei- 
= | 1uch go away at. they owe this to the 
Sharpneſs of their Wit, but rather to the Depravedneſs of its Subject; wherewith the great- 
eſt Part of accurate Spirits are ſo little acquainted, that ſome know not the Terms, and o- 
thers know them only to hate them. We muſt not think, that we admire for Wits ſuch 


ſtill at whom we laugh: And I believe many laugh at ſuch as are prophane, as they do at . 


ſuch as they ſee flip and catch a Fall, tho never ſo dangerous. I regrete in this Vice, both 
to ſee ſharp Men ſo vicious, and ſo much Wit ſo miſemployed; for tho' we may ſay here, 


that Materiam ſuperabat opus, yet ſuch is the ah and Worthleſneſs of the Matter, 


were gilded; and carv'd out by the moſt curious Hand; and their Wit is at leaſt to be char- 
red with this Error, that it Sales not Subjects worthy of their Pains; for whereas the 
uaintneſs of Fancy doth, when employ'd about indifferent Subjects, beget its Maſter's Re- 


ſpect; and when 91 excellent Admiration, all that it can do here, is but to excuſe the 


aults it makes; and ſo at leaſt is ſo beggarly an Employment, that tis ſcarce able to defray 
Wat, who. cannot deſerve that Name, tho? he be barr'd 


lent, ſo little that is new, can be ſaid upon it; and what is ſaid, is tranſmitted from Ear to 
Ear, with ſo much of Secrecy, that as no Hiſtorian will write it, ſo fewer will know it, 
than will know any of theſe witty Productions of Learning, or moral Philoſophy, which all 


Men indifferently deſire to read and repeat: Whereas this will be altogether ſuppreſs'd from 
ſucceeding Ages; and of the preſent, Ladies, Stateſmen, Lawyers, Divines, and Phyſicians, 


are not allow'd to give it Audience. I have heard Women, tho' looſe, ſay, That they loved 
none of theſe, who publiſh their Shame, tho' they ſatisfy'd their Luſt; and that ſuch did 


often evaporate their Luſt in theſe Raileries, or deſign to ſupply their Defects in ſuch Diſ-. 


courſes. And I know that Lacquies, or Bawds, will be more accurate in that Kind of Elo- 
quence, than the nobleſt of ſuch as uſe it, (if any who are noble uſe it at all.) Men muſt 


either think Women great Cheats, in loving what they. weep and bluſh at; or elſe they are 
very cruel, in tormenting their Ears with ſo grating Sounds. - And if Women be ſuch excel- 
. lent Creatures, as Men's Oaths and Compliments make them, certainly Obſcenity muſt be a 
mean Vice, - ſeeing of 


| others, ſuch: decry it moſt: For Compliance with whom, it is 
ſtrange that theſe who offer to die, will not much rather abandon a Piece of imaginary Wit; 
and which paſſeth not even for ſuch, but amongſt theſe who are ſcarce competent 1 


Caſe be acceptable or recreative to the 


tisfaction, even theſe obſcene Ranters GEN that they employ all their Time and Pains 


JDbi cenity ; 


bauchees to laugh, Stateſmen to undervalue them, and chaſe Divines from their Table. 
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crements are to be admired; tho' they 


IN caſions offend, by 1lipping into one of theſe cri- 
minal Expreſſions, which Cuſtom will ſo familiarize, that it will be as impoſſible for them to 

abſtain, as it will be for theſe others to hear what is ſo ſpoke without Trouble and Diſſa- 
tisfaction. Such as have their noble Souls. buſied about great Matters, find little Time to 
vent Expreſſions, or mould Thoughts concerning ſuch pitiful Subjects. And I appeal to 
the worſt of theſe, if they do not abominate ſuch as are in Hiſtory noted for 
and if they would not hate any, who would adorn their Funeral Harangue with no other 
Praiſes, but that they were ſo wittily prophane, that they would force Ladies to bluſh, De- 


| Judges. 

lt is moſt unbeſeeming a Gentleman, for ſuch as frequent Ladies, to ſpend ſo much Time | 

in ſtudying a Kind of Wit, that not 9210 cannot be ſerviceable, but which cannot in any 
| e lovely Perſons; for whoſe Divertiſement and Sa- 
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and Perfidy. 


. 
a — — * — Ee ꝗͤꝓʒ— ¼—́Cʃd— don 
— — —— — 8 7 . 2 : - — - - 7 . — - = _ 2 _ 3 = OE OE EET e 
| ** * - a 2 3 1 * — 0 Nl IR 2420 re et eee per ter Zi e ns A . a | ö | 
e Yr e it EE Hip <> IL eee En e Er STR et DAE LC Eb SE EC AR AE IAB G7 20 GI hes I CHD BE IN. — — ; — . — — — — N — — — 8 — - — — 5 — 
2 " - E. 8 « 2 h 3 2. >; N 4 2 8 2 
83 = 3 Ny, * 2 5 L 4 7 * 1 2 : 72 2 * *: 4 8 g $ 8 : - 2 5 5 2 
; : ? 5 ; — R 
— : A * 


E fo. 
N N : 


lic: weeds 


{ » * 
; : a / . h 
- ? , 
x ; ** 1 
* y » 
** N. Vo” 2 r n 61-4 phe wed oo etl 4 . 8 1 * , 4 Y Ru 
- 

* * 5 ? * - 
js 4 „ p 
* 

ö yÞ | 

"a : : 

* : PLA " Þ 1 A . * 0 | "F : 

yy / { 

"08 4 . 5 : 
* > | | | * 

. Bo > b, 

1 6 &, 
3 OP - : ; . : Me | 

5 » +? | F 
1 FI | 1 % 
: ++ 6 82 n 4 Heh, 5 1 FO JO * » „„ * K 1 
" F * 2 


' , Ararice and 


Serpyiee, 


that noble Duke of Gxi/e, That he was the greateſt Uſurer in France ; for he lad 


% f * 8 1 ke 1 N \ \ I 
= A 1 * a 
* * * R N = 
0 EN Pl 0 R KS N V i is 
. j * 1 by 
” * . * — * # 
| | | BY 2s X 
8 NY D 2 * ds 8 8 ha | a nr 6 


3 ä 


* 1 F a * 1 1 w hd 24 7 5 4 * 8 

2 a = 3 $$ F 5 2 us 4 Þ A'S Bo 1 2-6-8614 { 2 
"3. * . ; $ L 2 auß 8 OS | 2 4 * 82 9 1-4 1 1 21 4 „ 4 4 

2 Sad 1 f : W £1 4 * 1 72 7% Þ W . AMT | ” * l FS „ * 1 OR —_ 


vnde zs ſo baſe a Vice} chat the Term Jyrdid is improperly uſed in Morality, when 
it is otherwiſe applied; and by terming one 4 Noble Perſon, we intend to ſignify, that hy 
is liberat” This is that Vice, which e e, nb s, hinders them to grow up to 
"their full Diwenſions. None will carry about diſmembred Bodies, and wear Scars i er 

>ery gun Victories for theſe, whoſe Avarice will ſo little Reward. their Pains, tha 
they-oftimes refuſe to l theſe Neceſſities which were contracted in their own Employ. 
ments! No great Man hath both'the Hearts and the Purſes of his Inferiors. And few hay 
been fametis or proſperous, but ſuch as have been as ready to beſtow Riches upon they 
Friend as they have been ready to take Spoil from their Enemies. Themiſtocles finding him. 
ſelf tempted'to look upon a great Treaſure, bluſh'd at his Error; and turning to his Serygy 
faid, Tat thou that Money,” fur thou art not Themiſtocles. Rome then begun to be jealoy, 
of Ce Greatneſs, when he begun to put the Army in his Debt. It was faid af 


W % * 
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dut his Eſtate in Obligations. And Tacitus obſerves, that Veſpaſtan had equal'd. the 
the' yr of the Roman Heroes, if his Avarice had not leſſen'd his other Virtues : Which 
is the Obſervation made by Philip de Cominer, ym Lewis the XIth of France. ' Perſe, 
out of Love to his Treaſures, loſt both his Kin dom, aud theſe; being as a Puniſhment ty 
his Avarice, led in Triumph in the W. e N of his Coffers by a Roman General, who gle. 
ried, and is yet famous for having died almoſt a Beggar. The World love Eſteem, and fol 
low ſuch as are liberal; Hiſtorians celebrate their Names; Soldiers fight their Battles; and 
their Beadſmen importune Heaven for Succeſs to their Arms; but no Man can have a Kind. 
neſs for ſuch as will prefer to them a little ſtamped Earth; or value no Obligations but theſe 
which bind to a paying of Money. And it is well concluded by the World, that no wt 
Soul can reſtrict all its Thoughts to that Employment, which is the Task of Porters and Cob. 
lers. In this Vice we make our Souls to ſerve our Riches; whereas in its oppoſite Virtue, 
Riches, and every Thing elſe (whoſe Price theſe may be) are by ſuch as are truly liber 
ſubjected to the meaneſt Employment, to which the Soul can think them conducive. | And 
the Soul is too noble and well SPIE an Appartment, to be filled with Coffers, Bags, and 
ſuch like Traſh, which even theſe, who value them moſt, hoard up in their darkeſt and worf 
furniſn'd Rooms: And ſuch as are liberal, are the Maſters ; (for it belongs to theſe only to 
ſpend) whereas the Avaritious are in Effect but their Caſh-keepers; who have the Power to 
keep, but not the Allowance to ſpend what is under their Cuſtody; I am confident, that * 
Zend is more famous re to be rich ſerves for nothing elſe) for throwing away his Money, 
when it begun to trouble his nobler Thoughts; than Cre/as, whoſe mountainous Treaſures 
ſerved only to bribe a more valiant Prince to deſtroy them and him. And Marcus Craſſus, 
the richeſt Roman, was ſo far undervalued by Julius Cæſar; that he ſaid, he would make 
himſelf richer in one Hour, than theſe Riches could their Maſter ; which came according 
to paſs, when 11 Liberality he gained the Roman Soldiery; and they gained for him the 
Empire of that World, whereof Cvaſſus's Eſtate was but a ſmall one, though his Avarice 
made it great a Spot in him. This Vice implies a preſent Senſe of Want, and a Fear of fi- 
ture Miſery ; to be hoarding up what ſerves for nothing elſe, except to prevent, or 
ſupply us in theſe Conditions. But noble Spirits, who deſign Fame and Conqueſts - 
Vit.ue and Religion, raiſe their Thoughts above this low Vice; and defign not to gain 
Riches, but Men, who are Maſters of theſe; and with whom when gain'd, they can ſoon ' 
bring all Things to their Devotion: And therefore in Point of Honour we are oblig d to 
hate Avarice, and cheriſh Liberality” © e e 


- Tmwoven Treaſon cheats with fair Hopes of Glory and Advancement; and at leaſt this 
Vice pretends to have whole Woods of Lawrels at its Diſpoſal; yet the moſt ordinary Pre- 
ference it "age Men, is the being firſt amongſt Fools and vicious Perſons ; for they are then 
wronging both that Honour they poſſeſs, and that to which they aſpire; when they by their 
Uſurpation learn others how ſweet it is to rebel againſt their Superiors: And ſuch as employ 
the Commons againſt their Sovereign, muſt expect to allow them greater Liberty than {uits 
with the Honour of Governors; and muſt ſtile themſelves the Servants of the People. How 
meanly muſt theſe flatter that unreaſonable” Crew? Swear Friendſhip: with ſuch as have 
Wrong d their Honour? Lye, diſſemble, cheat, beg; meet in dark Corners with. their Aſſo- 
ciates ; arid ſtiffer ſo much Toil and Miſery, as wants nothing but the Nobleneſs of the Quar- 
rel to make them Martyrs. It is not ſafe for any Man in Point of Honour, to undertake 
Deſigns wherein it is probable he will fail, and wherein if he fail, it is moſt certain that his 
Honour will ſuffer : And there is no Crime wherein Men are more, like to fail, than in this; 
the Rabble whom' mey employ, being as uncertain, as they are a furious Inflrument : And 
like the Elephant, rea y ſtill to turn Head againſt ſuch as eaploy them in Battle: And who 
will truſt the Promiſe of theſe Leaders, (for without large Promiſes, Rebellion can never 


be effeQuare) who in theſe Promiſes are betraying their own Allegiance? And ſuch as theſe 
_ employ, will (at leaſt may) conſider, that how ſoon they have effectuate theſe * 
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Power is, to be able to raiſe: theſe whom Men honoured forme 


other Men, he in theſe Words extols him above the Gods 3 
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All Man 


i er - Who" had 
* pinith ſuch 


are too much ſubject to the Impreſſions of others; and ſmall of light Things are'theſs | 


* 


which are ſooneſt blown off from their firſt Stations: Whereas virtuous and CO t'Perz 


ſons do ſhew their Greatneſs in the Impoſſibility of their being removed! This V ce likes © 
- wiſe is unfit for ſuch as deſign great Matters; ſeeing no Party will care much to gaiti ſuch 


* 


for Friends, whom they cannot retain; and when: they tell you that ſueh are not Wörth 
their Pains, they tell you how mean an Eſteem they put upon Inconſtandy. All Afffirs in 
the World are fubject to change; and it is moſt certain that ſome Oecaſien or other will 


ſame what raiſe all Parties: To be conſtant then to any one, will gain him wilo is fix d, 
the Honour of being ſure to his Friends, which: will magnify him atmongſt ſuch 4 are in 
difference, and procure him Reſpect even from his Enemies; who will admire” him for that 

Quality, which by enſuring their own Friends to them, will advantage their Intereſt morè than 


they can be prejudg d by him, as their Enemy, how conſiderable ſoever hebe! Auguſiuss Great- 


neſs cannot perſuade the Worſd to pardon him this Fault; nor can Catos Severity, nor 
Self- Murder, diſſuade them from admiring that Conſtancy, which had as much extraordi- 


nary Nerger ry it as may be a Remiſſion-for his Crime: Beſides; that it made Ce ſar (even 
when his Victories had raiſed him to his greateſt Height and Vanity) regrete the loling an 


Tax is amongſt many others one Effect of Inconſtancy, which I hate, as mean, and An lavedivg. 
unworthy of a Gentleman; and that is, to alter Friendſhips upon every Elevation of For- 8 5 
tune; as if (forſooth) Men were rais d ſo high, that they cannot, from theſe Pinacles, Friendſhipd! 


know ſuch whom they have left upon the firſt Level. But really this implies a Weaknef 
of Sight in them, and no Imperfection in their Friends, _ m they oſt down rap 


2 the ſame Clearneſs. A generous Perſon ſhonld not entertain ſo low Thoughts of 
imſelf, as to think that what is the Gift of another, can add ſo: much to his intrinſic 
Value, as to make him confeſs in the undervaluing of his former Friends, the Meaniieſs of 
his own Parts, and former Condition: And he obſtructs extremely his own Greatneſs, who 
obliges his Friends, to ftop: and retard it; as what may be diſadvantageous to their Intereſt, 
by robbing them of ſo rare an Advantage as is a Friend. Whereas: the nobleſt Trial o 

0 oe able eſe hom | ly with that Title; for by 
this, others will be invited to depend upon them; and they may 'thereb' juſtify their former 
Choice; and let the World ſee, that they never entred upon any Priendlhip that was 
mean or low. Friendſhip, the greateſt of Commanders, hath commanded us to ſtay by 
our Friend; and he who quits the Poſt aſſigned to him, is either "cowardly; ora Fool; 
and a Gentleman thould think it below his Courage, as well as his Friendſhip, to be boalted 
from a Station which he thought ſo advantageous, out of either Fate or Intereſt? Which 
recommends much to me that gallant Rant in Euran; when after he had preferred'Cato'ts 
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Looks, and who continue {till of their firſt Stature, though the others 1 N continue not to 
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£ they Will eicher diſdain the Inſtruments 40 uſelels Ur denon them hg" Gg geröüs 
and as ſuch, who by this fate Experience, rerabler to ruin them, thitithey Were 155 Pre- 
deceſſors. And 
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= marked for any Thing elſe, than the ridiculous Expreſſions they vomited up with their ſtin- 
King Excrements. Wh 


do moſt ſubmiſſively follow their Directions. Judge if that Exerciſe can be noble, which 
in diſabling us to ſerve our Friends, make us uncapable to diſcern the Favours they do us; 
and meaſure its Diſadvantages by this, that when Men have their Senſes benighted with the 


N of Wine, they are thereby unfitted to lead Armies, to aſſiſt at Councils, to ſit in 
Judicatories, to attend Ladies; and differ nothing from being dead, but that they would be 
= much more innocent if they were ſo. Men are then very ready to attack unjuſtly the Ho- 
=_ naour of others; and moſt unable to defend their own: And ſuch as they wrong then, 
1 do with a ſcornful Mercy pardon their Failings, with the very ſame Diſdain which makes 
1 them forgive Fools, or furious Perſons: And that, in my Judgment, ſhould be the moſt 
WM touching of all Affronts. And if we eſteem. Roots according to the Prettineſs of the 
=. Flowers ble diſplay, (as if they would give a grateful Account to the Sun, of what 
Fo © its, Warmneſs has produced) certainly we will find Drunkenneſs (as the Apoſtle ſpeaks 7 
4 of Avarice) the Root of all Bitterneſs. For this. is that Vice, which keeps Men at pre- 
_—_— ſent from attending ſuch of their own, and of their Friends Intereſts, as concern moſt their 


Fame: And as to the Future, begets ſuch Diſeaſes, and Indiſpoſitions, as makes their 
Bodies unfit Inſtruments for great Atchievements. And ſeeing to talk idly, (a Character 
fo unworthy, that a Gentleman would ſcarce ſuffer another to give it of him, without ha- 

- zarding his Life in the ſion, þ is the moſt pardonable of its Errors, its other Madneſs 
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muſt be beyond all Remiſſion. By this Men are brought to diſgorge the deepeſt buried 
Secrets; to reveal the Intimacies, or aſperſe the Names of Ladies; to enter upon fooliſh | 
uarrels ; and the next Morning, either to abjure what they ſaid, or fight unjuſtly their 
Comrades; and Victory is not in that Caſe rewarded with Fame, but is tainted with the 
Aſperſion of a drunken Quarrel; and is not aſerib'd to Courage, but to Neceſſit . 
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= Il I confeſs, Whoring is in this a more extenſive Vice, than others; that it corrupts ſtill two 
| at once, for no Man can fin ſo alone: But Drinking (as if it ſcorn d not to be the greateſt 
Vice) does ſurpaſs it in another Quality; which is, that one vicious Perſon can force or 
tempt whole Tables and Companies to be drunk with him. And if great Men ſhould be 
known to love this Vice, all ſuch as have Need to accoſt them, would be in Danger, either 
by Complacency, or Intereſt, to plunge themſelves into this miſerable Exceſs. In other Vi- _ 
ces, Men debauch 9 own rational Souls; but here Men add to that, the higratitude 
of employing againſt God and Nature, theſe Rents and Eſtates, which were kept by Provi- 
dence, from more pious Perſons; that great Men might by that Teſtimony of li Kindnefs 
be engaged. be a religious Retribution, So that ſuch as employ their Eſtates in maintain OY 
their Drunkenneſs, commit almoſt the ſame Sacrilege with Belteſbaagar; who was terrified 
Ya 


* of 


miraculous Lang offels. the Wall; delivering his fatal Sentence, for caroufing with his 
in the ſacred Veſſels, that were robb'd from the Temple of Feru/alem. ' 


Injuftice M Employment, as well as Philoſophy: obliges me to 1 Injuſtice as the worſt of 
5 Voices; becauſe it wrongs the beſt of Men, and the beſt of Things; the beſt of Men, ſeeing } 
they have {till the beſt of Pleas ; and ſo Injuſtice can only reach them; and theſe will not 

by Flattery, Bribing, or Cheats, conciliate the Eſteem of ſuch as have a Latitude, to 2 N 
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n this unjuſt Advantage 
likewiſe debauches the LawWð, WI 
others, * Men are (when guilty) 
by whic they exact Re ee and Tre 
who are unjuſt, could not eſcape theſe 
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worſt of Em 


atitude, Treachery and Perjury: All which are Sharers in this Caper, when, it pro 


and when it proſpers not, it leads to the ignoble Ports, Infamy, Poverty, the Scaffold, Pillory,. 
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duct all our Joys are, that I cannot but recommend that protecting Virtue, to ſuch as live 
now, for the no ne! < | ec 

red by their Objects, certainly thoſe Souls muſt be accounted greateſt, Which center all their 
Caſes upon the 5 Good; ſcorning to wind up their Deſigns upon ſo ſmall a Bottom, as, 


is private Intere 


ſign univerſal Advantage? And none will grudge, that Riches ſhould be carried into his Trea- 


ſures who keeps them but as Zo/eph did his Corn in Cranaries, till others need to have their 
/ ̃ ͤ—. 10 ˙ BY o4n i oc RT” axe 


77 Fes 75 
 Tazss are deſervedly ſtiled Patres Patrie: And it is accounted moral Paricide, to wound 
the Reputation of ſuch as the Commonwealth terms its Parents. And when theſe Treaſures 
which private Intereſt have robb'd from the Public, ſhall after they have ſtain'd the Acquirer 
with the Names of Avarice and Cruelty, invite Poſterity to recal them from his. Offs ring. 
as not due to them: Then ſuch as have, like Providence, toiled only for the Good of their 


+ 6 


their Admirers, more than following Years can moulder away. theſe Heaps of Coin, which 
avaricious Men raiſed as a Monument for their Memory. Epaminondas is more famous an 
admired, than 9 and Fame may be better believed concerning him; ſeeing he left nei- 
ther Gold, nor Mot | 'I 1e 
the Glory of his Country, that he had no Time to gain as much Money, as to raiſe the 


0 by * 


World, to magnifie him who endeavoured to reſemble it, in the Univerſalities of his Ea 
vours. That glorious Roman, who threw himſelf, into the devouring Gulf, to divert th, 


| 1 Eternity of Fame to his Age; and by the Gloriouſneſs of th 
bas buried nothing in that Gulf, but 1u6.: periongly ults. . And Brutus, by dying for 


5 more juſtly, A 0 FITA 

Men: And for my part, | think that he facrificed Ceſar, rather as a Victim to bis.injur' 
Country, than to his private Malice. For as Mr. Cowley well remarks ; the Pretext of 
Friendſhip can be no Reaſon, why a Man ſhould ſuffer — 8 0 Reſentment, his Mother to 
be violated before his Eyes. Paul likewiſe, whom Grace had raiſed as much above theſe, 
a Reaſon had raiſed theſe above others, was ſo, zealous in this Virtue, that a d 
known the Joys of Heaven more intimately than others, who had 98 like him travelled 
through all theſe Garry, Regions; yet ſuch was his Affection to his Country that he was 
content to have his Name expunged out of 5 Bock of Life, that Room might be ws 
FR | 3 ˙· R 
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ber; and it deſerves all theſe baſe Reproaches that are due to Avarice, Lying, Flatte 1 In- 
Yrolpers;, 


Ss pets EMI . - 6: 0 1 2 N e 5 e . ö N 21 2 +370 3995.0) Aa Fg 5; 0 : i 5 
Tuovoen my having uſurp'd ſo far upon the Reader's Patience, makes all I can ſay for Public pia 
the future criminal; yet ſuch Reſpect I owe, and ſuch I bear to the Memory of thoſe noble, ritedne(s. 
Patriots, who have by their public Spiritedneſs, ſettled for us that Peace, whoſe native Pro- 
leſt Ornament of a REA PU ; and if our Actions be ſpecified. and meaſu-; 

By this, the Heathens became Gods; and Chriſtians do by it (which is 


more) reſemble theirs. This is the Task of Kings and Princes; whereas private Intereſt is. 
the Deſign of Churls and Coblers: Who can ſo juſtly expect univerſal Praiſe, as theſe who de- 


$3 43 


Country and Mankind, ſhall find their Fame, like Medals, grow ſtill the more illuſtrious, by 
all Acceſſions of Time; and that the new born Generations ſhall 2 the Numbers of 


oney, to bribe from it a Suffrage. And albeit he was ſo buſied in raiſing 


Meaneſt for his oun; yet we find him at no Loſs thereby, ſeeing each Thebax aſſiſted at 
his Funeral, as a Mourner: And Nature lays it as a Duty upon all whom it brings to the 


Wrath of the Gods from his Country, did, in exchang 5 e 
nd] y the, (Gloriouſneſs of that Action, 


owanc, than he may be called, the Firſk,, f 


alter he had 
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Ambition is a 


ſoͤme term this bit Fancy 11 


mean Vice. 


ee them, muſk acknowledge, that the Rabble is greater and nobler than themſelves: And b 


he needed 


Vanity. 


underſtands not himſelf ; he who underſtands not his own ' Meaſures, cannot govern 


=. 


_ exchanging their natural Happineſs, for that which is of its beſtowing, they confeſs thei 


I confeſs there are ſome Vices, which by ſhrouding themſelves under the Appearance of 


to dur Honour; becauſe it hei | 
them” I may then conclude with this; that as the Rays of the Sun are accounted a more 

noble Light, than any that is projected from a private Candle; and as amongſt Perfumes 
thoſe are accounted fiobleſt, Whoſe Emanations dart to the greateſt diſtance ;' ſo amongſt 
Souls, thoſe are the moſt excellent, which reſpe& moſt the Advantage of others. 
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Good, do advance themiſelves too far in il governed Eſteems; as. we ſee in Ambition and 
Revenge; yet to out feverer- Enquiries it will appear, that Ambition is ignoble; ſeeing ſuch 
as defire to be promoted, confeſs the Meanneſs of that State they preſs to leave. This Vice 
obliges Men to ſerve ſuch as advance its Deſigns; exchanging its preſent Liberty, for but 

the uncertain Expectation of commanding others; and paying greater Reſpects to Superiots 
for this than it will be able to exact from thoſe whom it deſigns to ſubject. 
What is Advancement but the People's Livery? And ſuch as expect their Happineſs from 


own to be of the leaſt Value; for no Man will exchange for what is worſe, A Courtier 
admiring the Philoſopher gathering his Herbs, told him, That if he flattered the Emperor, 
he needed not gather Herbs; but wasanſwered, That if he could ſatisfie himſelf with Herbs 
not flatter the Emperor; and without doubt, Flattery infers more Dependance, 
an ing of Herbs. And in the Diſpute for Liberty; Diogenes had the Advantage of 
the + * when he told him, Diogener did dine when it pleaſed Diogenes; but Ariſtotlt 
not till it pleaſed Alexander S t 8 
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Vanity is too 2 * Vice to be noble; for it is but a thin Cruſt of Pride; and but a 
pretending Cadet of that gallant Sin: It is I confeſs, leſs hurtful than Pride, becauſe it mag- 
nifies itſelf, without diſparaging others; (for if we admire others when compared with our 
elves, we are not vain, but proud) and it is oft the Spur to great Actions; being to our 
Indertakings, what ſome” Poiſons are to Medicines 3 which, though they be hurtful 
in a Doſe apart 3 yet make the bones they enter more Operative and' Pointed. 
And 1 have heard ſome defend, that Vanity was no Sin; © becauſe, in admiring vur- 
ſelves at a greater Rate than we deſervd, we, without detracting from our Neigh- 
bour, heightned our Debt to out Maker; which might be an Error, but was no 
Fault. But Vanity, being an Error in our Judgment, it cannot but be mean as all 
Errors are ignoble: And he is a very Fool (which is the ignobleſt of Names) who 
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mſelf; and ſo is unfit to govern others; and it is the Employment of a great Soul, rather 
to do Things worthy to be admired, than to admire what himſelf hath done. But leaving 
to purſue the Croud of its ill Effects, I ſhall ſingle out ſome of theſe I judge moſt Enemies to 
true Gallantry; amongſt which, I ſeruple not to prefer in Meanneſs the being vain of Pro- 
{perity, and derived Power © Which news, that we prefer and admire more what others can 
beſtow, than what we poſſeſs ourſelves; whereas virtuous Perſons may juſtly think, that no- 
thing can make them greater; and to be vain of Proſperity, ſhews'we cannot bear it; and 
fo concludes us under a Weakneſs: To take Advantages of others, when we are more pow. 
Erful than they, is as baſe, as it is for àn armed Man do force his Enemy to fight, when he 
Ras no Weapon: This is Cowardlineſs dot Courage; and who defers not his Revenge, till 
his Rival be equal with him, implies à Fehr of 8rappling oper equal Terms. Tinat one ET. 

effion, of one of the Kings of France, That he ſcotn'd when he was King of France, to re- 
member the Wrongs done-to the "Duke of Orfeans, makes his Name grateful in Hiſtory: 

nd if great Men would reflect ſertouſly; how a Word from him they ſerve, '(tho' but a 


A 
Man, who muſt himſelf yield oft-titmes to à mean Diſaſter) or how the leaſt'Error in their 

Conduct, can overtyrh the fixedſt of their Endeavours; and make them in being un- 
aue Tidiculons wit 4 certainly they would call this Preſumption rather Madneſs, than 
Vanity; and would conclude it more gallant, to bear Adverſity with a generous Courage; 
than to be a Fool or flatterd by Profperity ; which vanquiſhes as oft theſe for whom, as 
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| Im menneſt of anities, whereby The Mean 5 | 

Men are vain of Eſtates und Territories: For, eeing Man is born Lord of all the World n _ of Loli Fwy = 
why ſhould he retrench his own Right, by porying in o kttie a Part of it that His Share chen F. 
will eſcape an exact Geographer, 1 wiſh ſuch would remember, that Pompey beſtsw'd King- ; 


ſtates, - 


doms upon bis Slaves; and yet Epictrras, - who Was « Sate is mote admit d than He; wy 
per adnur'd for vothing bur his Virtue; and why ſhould Men be proud of enjoying that, 
N upon which the meaneſt Be 


may call it their own, what hath the Maſter, but that (as Solomon ſays) be beholderh it wit 
his Eyes? And at this rate, I may glory, in that the glorious Heavens are ſpread over me / 
for I may behold the one with as impropriating Eyes, as he can do the other. And he who |  _ 3 
wants a Tomb, which theſe have, hath the Heaven for a Vault and Burial Place: C ' 
regitur, qui mon habet urnam. ol e eee e UPI e eee 1 


ar yu out His Excrements: If theſe be vain, becauſe wc 
th the R 
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Bur if the Anſwer be, that theſe Rents will allow them the keeping of a Table for their 
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twixt their Comb and their Mirrors, are vain of theſe ſilly Toys which are the Creatures and neſs of Van» . | 


c (which is the moſt deſpicable 9 that wt gba neglect 4 them. And do not 
they amongſt the reſt of Mankind, auen very muc ele Miſtreſſes upon whom 
le 


elves into their Eſteem? How be under value 


yy beſtow theſe Adorations, which Un 
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the nobler Maſter ; ſo we ſhould love it beſt, becauſe it is more our own, than what riſe, I 
tom another's Favour. Greatneſs, when moſt advantagiouſly beſtow'd, can but Produce 
Love, or Fear; to-beget Fear, is not noble; becauſe the Devil doth this moſt; and theſe 

- - - -* who come next. to him in Baſeneſi, come neareſt to him in this; Brutes, Savages, ahd Mad. 

© + Men, have Sufficiency enough for that Undertaking: But to Posen Love is peculiar'to true 
Honour: And ſo generous a Paſſion is Love, that it is ſooneſt elicite, when leaſt commanded 

A virtuous Perſon is likewiſe a greater Governour, than he who ſuffers himſelf to be com. 
manded by a yicious Woman, and a thirſty Appetite ; or than that King who ſuffers himſgy 
to be ſed by the Ears with. Flatterers; and to be forc'd by his own Pride to diſobey his 
Reaſon, by which alone he is truly great; and which when any Man diſowns abſolutely, he 
is to be thrown into a Dungeon or Bedlam. Preferment leaves and obliges us to bow ty 

| others, for ſatisfying our Intereſt ;, ſo that Intereſt is confeſt by great Men, to be greater 

- * than they: But Virtue and true Honour teacheth us to ſubject our Intereſt to our ſelves; 


py 


. 


and puts it in our own Power to make ourſelves happy. And what a Pilot is in the Ship, RF 

3 =; a General in an Army, the Soul in the Body; that is a Philoſopher amongſt theſe win | 

3 whom he converſes. Nec enim unguam in tantum ſic convaleſcet nequitia ; nunquam fic cox. Wl 
AS | tra virtutes GOT ut non virtutis nomen venerabile & Sacrum maneat. Sen. Epil. 


x4... To which Purpoſe I muſt cite Star. Izv. 5 
= - Sh | Vive Mide gazis, & Lido ditior aur, gt Þ A 
= 0 34. . ES 22700 % a diademata felix, | WES 
1 Ts „ Ken, non ambigui af non mobile vulgus, N 
emque metumque domas, vitio ſublimior omni. 
ar b [Ben 
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lp. In Revenge, we muſt uſe Inſtruments, who exact more, and will N us more than 
— of the Law will do, when it ſatisfies us our Wrongs. And does not the Philoſopher, who 

deren . denies that he can be wrong d, more nobly ; than he who confeſſes, that he is both ſubjed 

to Wrongs, and hath receiv'd ſo great a one, that he cannot but purſue its Revenge? He 
who conceals his Wrongs, is only wrong'd in private; whilſt he who reyenges his Wrong 

is wrong'd in public: And certainly, the public Wrong 1s more ignoble. And ſeeing we 

conceive ourſelves concern'd in Honour, to puniſh ſuch as would divulge an Affront, that 

was ſmothered. as ſoon as given; we cannot be ſaid to wrong our own Honour, when ve 

in ſeeking Revenge proclaim ſuch Wrongs, as had elſe either. vaniſht, or been EY 
8 the Concealment; which remembers me of a Story, that goes of an old Man, at who 

bald Head, a rotten Orange being thrown in the Street, clapt his Hat upon it; and ſaid WW 
I ſhall ſpoil the Villains Sport, who expected to ſee me come ſhewing my Head all beſmearel 

over, and complaining of the Injury. It is one of the moſt picquant Revenges, to under- 

value our Enemies ſo far, as not to think them worthy of our noticing ; and we ſhew our- 

ſelves to be greater than they, when we let the World ſee, that they cannot trouble us | 

When Children and Fools do the ſame Things, that we fret at in others of more advanced 

Years, we paſs them without a Frown ; which ſhews, that it is not the Acts done us by or 

Enemies, but our own Reſentment, which in Effect injures us; ſo that it is till in our Power, 

to vex ſuch as deſign to affront us; by laughing at, or undervaluing theſe, and ſuch like littk 

Endeavours, as what cannot reach our Happineſs. He who pardons, proclaims that by ſo 

doing, he fears not his Enemies for the Future; but Revenge implies a Fear. of what we 

deſire upon that Account to, leſſen. Thus Cowards, and none but they are cruel ; ſeeing 

they then only account themſelves ſecure, when their Enemies have loſt all Capacity to re- 

fiſt. - In Revenge we act the Executioner ; but we perſonate a Prince when we pardon; in 
the one we beſtow a Favour, and ſo are Noble; but in the other, we diſcloſe our Infirmity, 


which is Ignoble. 7 OO 
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The Gallan-. I admire paſſive Courage, as a Virtue which deſerves its Palms beſt of all others, becauſe 


ry of Pati- jt toils moſt for them. Honours and Rewards are but Gifts to them, but they are Conquells 


to it: And it merits as much Praiſe, as it meets with Injuties. Avida eft periculi virtus, 
& quo tendant non quid paſſura ſit, cogitat ; quoniam & quod paſſura eſt; glorie pars eft : This 
Virtue hath rather a Greedineſs for, than a Deſire to find Dangers ; and ſeeing its Sufferings 
make the greateſt Part of its Glory; it runs out to meet them, thinking that to attend them, 
is a Degree of Cowardlineſs. And if we remark narrowly, we will find that all other Vir- 
tues owe their Wren,” Big this; and have no other Title to that glorious Quality, but in 
 * fo far as they borrow Excellencies from it. Friendſhip is then only gallant, when to gra- 
tify our Friends, we expoſe to Injuries for them, either our Perſons or Intereſt. Gratitude 
is then noble, when we conſider not what we are to ſuffer; but what we owe, or (which 
is more gallant) what is requiſite for the Service of ſuch as have obliged us. | Juſtice is al. 
ways excellent, but is then only moſt to be adwired, when we reſiſt Temptations ; and 
Wiki rs.celotre to taller, fr hanng bees Ne Kory pot Rage of holly pho confde 
WP on eee 


ons thas Viedus) | 
puch they have, been prejudg'd; but hob Roh / much n able Go 11 m 8 | N 


„ adVanced. ig voy OT OW N Wan dat e ONS \ n 

| x wer WA ran a TW» os ND N e od DOING XR 
har, a en fe 0 en how) Heut he truly 18% And er and 

MY e Inſtruments only, but not Parts of bis former Worth: e he pie 
to Affliction, ſhews that thoſe who infli& it, are greater than himſelf; but he who braves it 
ſhews that it is not in the Power of any Thing but of Guilt, to make him tremble. It is 
eaſy for one who. is aſſiſted-by Power and Fate, to urge theſe L but to dare theſe, 
ſhews-a Pitch beyond them: And this induces me to' think, that paſſive Courage is more 
noble than what is active. For one who fights gallantly in an open * Field, and in the 4 N 
or Front of an Army, is aſſiſted by the Example of others, by Hope of Revenge, or Victo 

and needs not much fear that Death which he may ſhun, as robably as meet: But he w 0 
in a noble Quarrel adorns that Scaffold whereupon he is to ſuffer, evinces that he can ma- 
ſter Fate, and make. and leſs than bis Coutage, and to ſerve him in acquiring Fame and 
Honour. B But this Virtue deſerves a larger Room, than my preſent Wearineſs will allow it 
in this Paper; and Therefore I will leave it for Praiſes to its own native Excellencies. 


Comman 


1 ſhall (m (m y Lords and Gentlemen) leave theſe RefleQions to your own Improvement | 
for I am confident that the Heat of. Þ our own Zeal for Virtue, will kindle in your-Breaſts . 
ſuch noble Flames, as that by their Blaze ye m ay ſee further into this Subject, chan I can 
diſcover: And in this Eſſay I deſire to be eſteem d no otherwiſe preſumptuous, than a Ser- 
vant is, who lights his Maſter up theſe Stairs which bümſelf intends to mount. 
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998 theſe Spies deſerved Ill of the e Tfaeltif REG 9 who having inflamed 
$ their Breaſts with Deſires of conquering Canaan, by preſenting them of | 
its * who each Cluſter was a Vintage, and eac Grape a Bode; did 
by a cruel Paricide,, deſtroy thee ſame Inckpatiqs which they 
P beach by Elling thoſe their hopeful Brethren, That the Country wis 
5 Þ [r= s pleaſant; and that its Men were Giants, as well as its | 
$& Fruits. by the ſame Meaſures we have Reaſon to fear, that theſe Dil. 
vines and Mcratſts re unhappy Guides to us poor Mortals ; who after 
by have 75 our Inclinations for Virtue, as the ＋ * ſatisfying of all Objects; do there- 
_— Wis Su 1 baz fe is Dies ith, as much Di e fyrniſh'd, with Land 
me CC 9 ir ple es Charms, not to but to exact our 
SIS irror 50 in all Probability, ſprung either rity the Vanity of theſe bahn 
Wu who 1 cheated the People into a 67 m for themſelyes,; as virtuous, 
reſolved by the ſecond Artifice, to heighten that em, by perſuading theſe their Admi 
rers, that Virtue was a Work of much Difficulty pot it 2 With Praiſe ; or elſe the 
Zeal of ſome Preachers, who tg make us mths ge, elolyed: to.. uade us 


hat Faith apd theſe other ſpiritual Virtues, coul 3 bur be har. „as certain 

they are, when moral Virus which was a lower Story of PerfeRion, v was of ſo difficult an 
4 ox elſe, which is et moſt probable, our Lazineſs and vicious Habits being called 
to an Account for theſe Misfortunes, which they occaſion, have 1 0 themſelves under the 
Protection of this Defence, That Virtue is moſt difficult and uneaſy, and is deſtitute of both 
Pleaſure and Advanta 5 By which Conceit, many are diſſuad in this Age from under- 


taking a 1 7 — irtuqus, by Excub: oth » rk ur it; and Wicked- 
neſs is not \ why ap «dy wi uk rode 3 FATE he alrdhdyoyertaken; 
but with Chir 3 —— te in an Indi 2 * for either. 
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tho 
they may be allow'd to bend our 91 Humours to the contrary, Ade of they. in- 
cline to, . Deſign to bring them to a deſired Streightneſs; yet if we conſider hat in- 
fallible Theology delivered by our Saviour, we may find, that He invited 2 Neiples, by 
aſſuring them, That Hit Toke was egg, and His Burden ve light ; bz ug raiding hen, 
for vicewhyihg oohemjck0d8" with rhein Bide) and för Kofi. As wing 2 
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my ery Fathers to manage the Co evotien, as tt 
fal judge Ipo „t; 1 mall endeavour to clear from Reaſdt and 


>riente, That to 


Paſſion doth., And alchough'T fail in an Undertaking, Which is too; Noble an Entetprize to 


„or Glory becauſe of the Subject, to defend whit I eduld not; or ts love that V 
tiny Frecommend, 1 1 ſhall reſt ase with a Rerurd, which becauſe it will be 1 
l Tha e already placed above m en i 98 fol . weet Linh a Fell 
cannot with a Difappol ntment. | ee wn 4 


1 Cecttutes deſign Pale: d for this: not . Better e a toi bur inatlihits Ting 
| Fewiſe ſhew for it fo 1 of Inclinati lon, that or Sore deſire all intermediate Qbje 
that hinder them from joyning to their Centre, to Which" they have no othe 

but becauſe they find that alt which 1s dee by their Natute ; and beck 
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Tende 
un Tg 


LVeompiiment of our Nature; and then Nature muſt move towards the Acc ſion of 
what it wants; or elſe we want nothing; and then Nature will <p itſelf with! 


ſeek what it watts not: From which we'thiy conclude, wien we ſee any Cteature teſt- 
teſs, and in Motion, that certainly it eicher Wants ſomething to which it moves."eris'© 

§d by a Surcharge of ſomewhat, from which it flies. This hath ade ee on Cort 
clude, That all Motion tends to ſome Reſt ; Lawyers, That all Debates ref} 
eiſion; Stateſmen, That all War is made in order to ren? { Phyſiciats, "Tha 


all Fermenta- 


(and to — how much Happineſs they place in Eaſe, t term all knefs Hiſeaſes 
which imports nothing more, 12 the Abſence of Zaſe, that — — — 5 and Roo 
of all Perfectibns. And that. Divinity may ſing à Part in this / 8 erlptere tells dis 
That GOD hallowed the ſeverith Day, becauſe upon it He reſied F is C 
that Heaven is called an eternal Sabbath, becaufe there we ſhaft find E. afe 
bours; there GOD is faid, when well Plens d, to have /avonred a fiber See 
and He recommends His own Gofpel as a Burdem that is ey. That theft eee f 
task myſelf i in this Diſcourſe, ſhalf be to probes That Virtue 1s more eaſy than V1 ee 


Fon clearing hereof; conflder, that al Mew who- delight cither Honour | Ridhies,” r 
BY tive happily in the World, do either intend to Be Virtuous, of at leaſt pete t; oh 
| refolve to deſtroy the Liberties of the Peopſe will file themſelves Kee 
tier; and ſuch as Tireght ar aff Reſigion, will have thetfelves A AK to Reset and 
muſt not on 32 ak all that 
Pains Wich f 78 requiſite ir being virtuous; but they muſt Ae ac tothefe, Troitbles 
that Diffemulation requires; wich certainly is a new and greater Task (har 25 8 5 
got only ſo, bur wut oer-act Virtte, wpon Deffgn to take off t of 
becauſe they are confcious to themfetves tc deferve, they Merefore' ver gen N 
more. Moſes,” 11 54 75 amotigſt the beſt of the Reforwers, "was the meekeſt Ma 
che Face of the E rt ; bur Febu; who Was But a eounterfett Zealor, drove ion 
kd up* By- 5 5 to fee; Far eic ho Yew they had Reaſon not te believe; a 
& of all T/PaeFs COknair fen, took not fo much Pains to eecute Jufflec, as Aalen, 5 
laid to RV fait as long in' the Gates of Fernſalem, as the Stn ſtaid above ther, Alu 
himſelf of al Perſons and Affairs, tho' with as little Deſign to redreſs their T2 ngs, as he 
ſkewed much Hatioh, do Kuno them; arid all this, that the People mig aifled to be 
the Thtreimerits of His waruraf And fuck 19 the Faborioafict * ſeeming 
Copied of Yirthe, tat in out ordinary of Jo rfation We are {MT jealdus of ſuch 4 are tos 
6ys to appe Artes; the” we 1 Þ other Reaſon to doubt cheir Sincerity, be 
wir aries frech their tos great Pains! © That theſe Who' i 
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bot their own 'ConfFiehre, Jeaſouſtiefs' of othets 5 Af a nn a hy Whiek is 
Worſe; theſe wart phat Fab oof Views rs Wiſe rendes ae Pl of fu gs are! 
to them: On diff colt, chan for theſe to act al Cuftth, 1 
Finte renders, {Fecond Nature? and whi 4 Mall He fad hereafter, id fd ptevalent 38d. 
what” Vive ediimands” Beſides s 
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Pirthe id of Tels. "W carineſs, uo d ſuits better Wich our natural mel ations, than Vice or 
receive its real from ſo weak 'a Hand ; yet if 1 ſhall excite” others, oüt bf — 4 * 


| fnd Eaſe in it, therefore All Things flee thither, as to the jovelleſt of all Stations. And that 
Happineſs confifts in Eaſe,” is cleat from this, That either we want that we need, s the 


any für- 


ther Motion; nam natura nihil agit fruſira; and it were moſt fruſtraneous for 8 to 


ſ one Des 
tion or boiling of the Blood or Humors, betokens ſome Diſſatiofafliog at the Put Affected 
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_ hos Horſe, in Compliance with his M. s Commands; and one who cle thr k 
1 wy an 1 what he undervalues, is certainly . Neceſſity more cruciate by a thou. 
=— Hund Stages, than fuch as intend upon a yirtuous Account to love, the Perſon, and really 0 


_ praiſe that in him, which they are fore d to commend ; which is ſo far from being a Tax. | 


ment when it is truly, virtuous, that real Love makes him who has it, hungry of an.Occafig, 
to. ſhew it; and to - ue all Means for heightning that Applauſe which torments the 5 
Conſider what Difficulty. we find in going one Way, whilſt we look another, and with why | 
Hazard of ſtumbling that Attempt is attended, and pe will find both much Difficulty an 
' Hazard to wait on Diſſimulation; wherein we are tied to a double Task; for we mult do 
1 what we intend, becauſe of our Inclinations; and what we pretend, becauſe of our Profeſ. 


«105116 5 


ion; and if we fail in either, which is more probably, than where, Simplicity only is profeſ. 


7 
&*: 3 1 


ed. ( Two Tacks being diffieuſter than one )then the World laughs at us, for failing in wha 


if 


we propoſed 3 and if We fret at ourſelves, for | failing in what we. privately deſigned. And 
not only does Diſſimulation tie us to a double, but it obliges us to two contrary Tasks; for 
we needed not diſſemble, if what we intend be not contrary to what we pretend: And thy WM 
Men in Diffimulation do but (like Penelope )undo in the Night, what they were forc'd 1s 
VVV ñðỹꝶ/ß ic ror Beer on 7 ih 


Dig81mvLAtton makes Vice likewiſe the more difficult, in that Diſſemblers are neve M 
able to recover the Loſs they ſuſtain by one Eſcape ; for if they be catch'd in their Difſiny. ! 
lation, or dogg d out to be. Impoſtors, (which they cannot miſs, but by a more watchful At. WW 
1 than any that Virtue requires) then they of all Perſons are moſt hated; not on) 
y theſe whom * intended to cheat, but by all others, tho unconcerned in the Crime; 
and both the one and the other do yet hate it, as what ſtrikes at the Root of all human $6. | 
cCiety: And for this Cauſe, Murder under Truſt, is accounted ſo impious and facrilegious a | 
Breach of Fr Deg, that Lawyers have hei htned its Puniſhment, from that of ordinary 
Murder, to that of Treaſon ; and the groſſeſt Politicians have confeſt this Diſſimulation to 
be ſo horrid a Crime, that it was not to be. committed for a leſs: Hire than of a Kingdom 
Whereas virtuous Perſons have their Eſcapes oftner pitied than puniſhed ; both becauſe thele 
Eſcapes are imputed to no abiding Habit, and becauſe it is not to be feared: that they wil 
offend for the future; ſeeing what they laſt failed in, was not the Effect of any innate and | 
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permanent Quality; but was but a tranſient and deſignleſs Frailty. 


Ditimuls - DzsSTIMULATIOx is from this likewiſe more painful than Virtue, which it emulates; tht 
en, the Diſſembler is obliged not only ſo to diſſemble, as that theſe whom he intends to. chen, 
may believe him ſerious; but ſo likewiſe, as that others may underſtand that he is not ſerious. 
: 1. - Thus I have myſelf ſeen a Gentleman, who diſſembled a Love and Fondneſs for one whom 
enn ate gd to. perſuade that ſne was his Miſtreſs, act ſo covertly that perfidious Part, tha | 
x, 18 real UV 
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eſs Was really jealous. that he difſembl'd with her, and not with the other; and 


+ * "8. 


to remove this, put the Gallant to as much new Pains as. his former Cheat had coſt him. And 
I have heard of the like Accidents, tho' in different Actions; as of a Rebel, who counter- 
cited, Loyalty ſo, that his Complices did really diſtruſt his Fixedneſs to theſe. damn'd Prin- 
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t Virtue enjoyns? Covetouſneſs n md Mines as 
bottomleſs as the Deſires which crave them; it craves every Thing which' irſelf can imagine. 
Luxuty ſeeks only after what is unuſual,” and What is rare: It muſt in pit fut crave Foo 
from the Indies ; fetch to Rome, in Heliagabalus, Fiſhes When far from the Ses; and more 
for one Belly, than might enrich Thouſands of nobler Creatures. Luſt requires Pluralit7 
of Women, Abundance of Strength, Numbers of Pimps, and much Money: Whereas | 
Virtue craves only what is fit, and perſuades us to believe that 8 fit, Which is ab- 
ne neceſſary. Cato's Table is completely furniſhed with one Diſh, 
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fare, Oh! how many Things are there of which I ſtand not in need? Not only are theſe. 
many Inſtruments troubleſome, becauſe they are ſuperfluous; but likewiſe becauſe by their | 
Number they add to theſe natural Neceſſities, under which even virtuous Men are weighed, 
28 long as they are Men. Theſe who have ſo numerous Families, cannot remove when their 
Neceſſity calls them; but they muſt expect till their Retinue be ready; and when theſe are 
repared, it is no eaſie Clog to draw ſo many after them; or when any Misfortune over- 
takes any of theſe many, they muſt ſuffer in theſe, as oft as each of theſe ſuffers in them-' 
ſelves; and their Miſeries are augmented by every new Increment that is added to. their 
Fortunes. A great Treaſure is not only an Enticement to make its Maſter be aſſaulted, or 
betrayed, but 1s likewiſe uneaſy to be tranſported ; and Cræ ſuss many Bags are overtaken, 
when Moneyleſs Solon eſcapes with Safety. I ſhall then conclude, That Virtue is eaſier tha 
Vice, ea J œ eu lll!“ . p ]ꝗ³—ͤ8 0 a 
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Vikrvs is likewiſe eaſy, becauſe it is fitted for al 


Meditation of others, and that theſe others be dexterous in the Conveyance, and cloſe as 
to their Humour. Adultery muſt buſy” . itſelf to find a convenient Room; it requires the 
Husband's Abſence, a faithful, and yet a faithleſs Servant; and albeit with the Concourſe 
of theſe Proviſions, it may attain irs Aim oftner than it is fit; yet will it want that Satisfa- 
ion oftner than it wiſhes: Whereas Chaſtity is circumſcribed by no ſuch Limits; but is 
as free as pure, depending upon nothing that is extrinſic, and De 

to nothing that 15 not itlelk⸗ VVV 
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is not ſatisfied without Applauſe from others; which being an Act of their free Will who _ 
beſtow it, doth therefore depend upon their Election: Whereas Virtue is ſatisfied with its 


who defires it, but he muſt expect it from another; and no Man Cortes his own Luft. _ 
0'then h ppy V irtue! who art thy own Treaſure and Expectation; thou alone may'ſt dote 

upon thy ſelf without a Fault; and in thee only Self-love is no way criminal: Whereas : 
ice is uneaſy, becauſe it fetches its Satisfactions from Abroad; and is barren, becauſe it _ 
cannot find them at Home. Covetouſneſs/mult ſcorch in Indies its Suiters ; it muſt freeze 


1 5 


tem in Nova Zembla; it terrifies them at Sea; and Shipwrecks them upon the Shore: 
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Whilſt Virtue recommends to us, to ſeek our Happineſs in no foreign Pleaſure :' And Dio. 
rg finds without Danger in his Tub, what theſe. Sailers purſue in their dangerous Bottoms. 
t Vice might plead itſelf Teſs guilty, if its Deſign were only difficult; but Difficulty is not 
al: For Vice either requires what is impoſſible, or What, by not being bounded, maß 
very eaſily become ſo. C : inane 
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ligheſt, Which is impoffible, Becauſe there Cannot be many bigbeſt; and the firſt Attainer 
leaves nothing to his implacable Rivals, but che Impatienee of being diſappointed ; Wien 
dot only difquiets their preſent Eaſe, but begets in them Projects of attacking bim by Wo m 
de conceive themſelves vanguiſh's: "And cheſe Deſigns being fortied by persons whoſe 
pulgments are neh diſordered by Intereſt, (which like fir d Powter. flees out not 

Where it may) and-agaitift | 1 

"antages, the 


ages, they ripen into be der fue, thao a laſt Ren to theſe! who! were 16/foolith, as 
Wr to fatisfy" their preſent" Humour with their preſent Fortune. 
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own Teſtimony ; and is ſatisfied with nothing that others ſay, except it be bottom d upon 
what they are confcious to themſelves to deſerve. Advancement proceeds not ft im him 


ty eaſily become ſo. Gôvegouſneſs makes nothing enough, and propoſes not any what 
may ſatisfy, - But What LY acquired. Ambition likewiſe will have every Man to be | 


rons already ſecured by Power, Fame, Law, and other Ad. Wien 


ron of theſe Salaries müch Pains and Anxiety? Doth not it requirePrecedency? A ſuitable N 
Eſtate and Applauſe? And are not theſe inattainable, Without more Toll and 155 ye than 
nd" Wines as 
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IL cannot here but reproach Vice for tying us, not only to Place, Times, and Numbers of vice requires 
lnſtruments; but which is worſe, for referring all our Endeavours to Deſighs that are either we 8 in: 
unfeaſible in themſelves, or at beſt, do become ſo becauſe of our Fancy; or Exceſs. Vanity Fe 
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Places and Occaſions; whereas Vice vinue is f- 
„ juſt every where, but bribir ires O. anity; ted for al! 

e may be Juſt every where, but bribing requires Opportunity, Phces an - 7 
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rable to the Party loved, and ſo diſquieting to the Lover himſelf, that Phyſiciam 
have accounted this a Diſeaſe, and the Law Hath made it MY Crime. As to theſs” Vice 
which by being placed in Defect, ſeem to require leſs Trouble than the Virtue they | l 

. tho 1 3. 4 the qthers require more, bee ſe of their Exceſs; yet ſo uneaſie ii WW 

ice, that even ; though they. exceed not Virtue in their Meaſures, do yet exceed 

it in their Toil: Nature deſigns e 0d in all its ch. ore wo and therefore | 

5 5 and, 1 is diſquieted at t theſe Ore. ds; and is as. much more wounded by theſe 

24 0 eien Productions, as the Craf is are by being ſpoiled of their greener Fruits, o 

| 115 is by her too early Birth. We ſee a Miſer more cruciate by his 8 Po. 
5 neſs,. than a noble Perſon by his Serdnz Fi or theſe are ee en 

_ then ſires out of theſe Occaſions af ſpending; a Tack great enough, becauſe all Men ende. 

| 1 85 of Env „and out umour and Sport, to draw. them unto: theſe Shares, 

1 10 EY 0 v2, 155 in their own Circle, they are forc'd by that refiteſs Vic — 
0 ks, which are a8 wearying As. as unhandfome.. have fee n Ge fo on 

better to have their Names and Fond bi n J 

eſs; ; 1454 to pre ks Ls which, they were at more. Trouble than any can have the Faith o | 


be a Trouble, both theſe are the Poke e of Covetouſneſs, Where with it is: kept UPON co. 
ba Guard, and in e e ; and if at MY time they remit any thing of the | 

xIety, they repine at 4. own, N AC ber they loſt as much as then 

ped 5 ce 8 have ga 25 the. Defect of Cow Jet it is mare; uncaly tha | 
. Courage 455 alone aath- more Uneaſineſs, wach the Fraternity of Virmes; | 
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Vicsop- Vo ae l. is 8 leſs — than Vite 8 Wk OE: only. one ci 
poſe 0n*®" which is fix d and ſtable ; whilſt Vice and Fancy leave us to Undetermination, that is uneaſy 
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Virtue facili- 


- eee her a e Prafiice of the others: Thus whilſt, we practiſe Temperance, we lea to be lt 
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V ere, = make Enemies to themſelves; bur by th Civit Wat (as a juſt Judgment PN 
they! deſtroy one another ; Preiss intending thereby'ro Hinder 15 Growth 'reſiſts Vice. 
2 tho 1 r not well, yet is already to noα,ðLjs̃ĩto Mankind: And upon the fame 
iple af Ki to what bears His Image, God Almighty, and His Pröwidence, do dee 


7 Unſucceſsfulneſs of Vice, as being 3 of His Glory, as well as deſtructive 
to His Creatures, being equally thereto engug d by a Love to His own Honour and Service, 
I by a Hatred as well to-thoſe who” commit Vice, as to the Vice Which is committed. 
Thus God confounded thoſe Tongues which had ſpoke ſo much Bla Tue againſt. Him; 

whilſt they were endeayouring to raile a Tower as high as their Sins. And when David in- 
SW =: to ſpill Nabals Blood, God is'faid to have ſtopp d him from being an unjuſt Execu- 
tioner, whom He intended to make a moſt juſt Judge. And ſince Balaaw's Afs op ned its 
Maut to ſpeak thus Truthy: tiny! muſt be more Kupid e Mes; who Will not believe it. | 


11 TH 2, 12 


F. as Law likewiſe by its: Punifhments: Soner dds all " We to ue Vos od The Law 
to arreſt its Succeſs, forbidding by its Edicts, any Perſon to aſſiſt it; and making not only un Ae | 
Aſſiſtance, but Counſel ; not only |, but Connivances not only*Connivance, but Con- 
cealment of it, to be in moſt Ca oo criminal, that all the Honours Which Vice promiſeth, 
or the Treaſures it gives, cannot be able to redeem thoſe who are found to have ſlighted this 
Prohibition. "Muſt it not then be difficult to be vicious, where Aſſiſtants coe ellors are 
ſo. over-· awed, and the Intenders ſo: terrified, that few will engage as Inſtruments? And theſe 
who do, are fo diſorder d by Fear, that vicious Projectors are as little to expect gucceſs, as 
virtuous Perfons are to wiſſi it for them. And to evidence how much Oppoſition the Law 
intends for Vice; it not only punifhes Vice with what it preſently inflicts; bit it preſumes 
it: fill guilty for the Future: Semel makes ſemper præſinuirur. ally unde upon that Pre- 
ſumption, many: vicious Perſons have fuffer d for that whereof they were otherwiſe innocent. 

Tho Rebellion hath promiſing Charms, to allure the Idolaters of Mnbition and Fame; yet 
the Law doth ſo far ftand againſt it} that few will concur with the Oonttivers except ſuch 
Fools as have not the Wit to promote it, or ſome deſperate Perſons, with wem few will 
Join, becauſe they are knomn to be disdontent: And to Revenge reliſnes Blood with a 
plaking Taſte; yet the Severity of excellent Law cooks much of chat inhuman Hear; and 
the Pleafüre, by ſharpning the Puniſhment; Viee chen muſt be _ pork the 
* oppoſes 1 7 renders 1 its ern dangerous as well as eden 
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ian likewiſe jn. with, God and S 0 in a Confederacy : a int Views and th" -they Men ate in 


' too:oft. approwelit in the Warmneſs and Diforder of their Paffions, yet in their Profeſſions ingen a 
and: Se they laugh at it, and'inveighy againſt it; and tho” 25 Preflure' of A preſent Vie yr 
Temptation, owercomes them ſo far as to Smmit Wfiat they difallow:; et rdey do but in- une. 
frequently, and with ſo many Cheeks frei Within, as tat its Commiſfien cannot be thought 
| eaſy Conſider, how amongſt Men, we hatè even theſe Viees in Sher; which dee ate ut 
of ourſelves; "and hom we even hate theſe Mfces jn''6rhers, by whieh'we ourſelves ręeap no 
mall Advantage. Alauuder glbried to deſtroy chat baſs Perſon, who had murder'd his . 
2 Enemy 5 Darius; and David is commended; fox having cauſe d te Kill hit,” who but 5 
5d," Tbar k. had killed a, Who- will'emiploy one he de Perfdibes And ſe Uneaſy is 
Vice, that much Pains and Diſcourſe will not perſuade us to believe one who üſes-to ſie; 
wWhilſt we will ſoon wa what is really a Lie, from one that uſes not to abuſe our Truſt : 
Fem Judges ane ſo prediſ ob og as noti to think! thats th egen, a Virfuous Perſoryy: good 
Mien do likewiſe ag Fas ee e allowable; and wiekeelt Men own fuch as 
- weivirtyous;. out of Deſegn tllereby toi Expiate their“ ſorties Wee, ahd to perfiiade the 
n nd rally vicious tho" they be efleemed f: S0 that ſeeing Reward 
_ ay/weticas Inclinacion; and juſt! Mew as well db uhfjuſt; Advanvwe Virtüe And o ppoſe Vie; Mee 
camot but be mote une han Virwe; which i allo be fe ved. 03 noqu eee 919% 
2 9197} 71 1 I aufn of gi * 02 $1903 all es To Foes” bine 1 
am from reſfedtimg upon Progveid Grothrof Vice, convine'd Ert 
Uneaſineſsi f ee om Rebellion! Revenge, 6 HMHlüterieg wei Hd them nen d in us fear all 
. Eorners/as'r more from pee asihiols Viees are Wesifrem Virtge; and ag bla 
A the Gut öf their Commiyeps: andialrioſÞls: wb vithe Wölke of Priſoris are d ſuch 
we atv; but i any Meaſore virtucus. Ngerof — wers Gres truſt kis Cd 
and which is: yet worſe, none of them lr" to reſſect upon Hat he is to 
doi He muſt 83 ſuccefsfun WO I . wicked; as not te tremble 
at the Wie roje@s; and theſe Bleſſihg which 758 the-Faee, When oy we * 
and Blemiſhes, when they” Ark leiht there ear, 
pretty ro obſerve, wick how * Art ane Ft 
12 O90 Con cn 


| ad e 5 1 


of its vice makes X 


A. . 
2 


= 
\ — nr — t—— 2 _ 
— —— a - * * FR FED KUSS N 
, — — —W . P P ET IE 
3 9 22 88 r 8 os *% — b 2 8 - * a = Wh 
? R © . > N 1 : 1 N | k "7" + 
— 2 — — 3 ) * * 3 
. + # 2 $ c 
k P 4 - * - 4 
: k 7 + 2 , 
4 . 


——— 
” SY 


r 
k 


| 

1 

4 4 
-B 

1 

BH 

' 


b bo nb 
— „ 9 
LF L wr "» * n 
. 
4 $ T * 
9 _— ”. $4, 
* * * 2 * 4 
— 7 Y ut a5 *x3. Bo 
FF 1 8 . b l ww x 3 ; 705 ne a Ng 1 Wy 5 * } 5 8 
TY 0 \ > 4 2 4 - y r { * — » 2 
. | . T - 5 " | J 4 8 5 ' 335 \ 4 | I i f þ 1 ' . n ; NM ; > 
L 8 ; . . Me © ; | \ 4 > * 4 » 4 83, ; 8 a W * 
+ l 1 4 2 * : 1 X N iz 8 p : F* CS b : 1 5 _ fa I : b ' My F 
| IP | Ie, | Fa n | 9s . . | a * e ARS . . | 5 r e eee 
e — Ws Hort 2 8 7 SR | * 7 wy , : Fo og * "4 \ 
e « 0 \ * 4 gf 7 * 4 x >» : > { ede * 5 * 
« , \ l \ 1 * 1 — 9 5 1 © F 
\ k : 4 S ' * F 8 ö "wk F , - 7 3 . f 5. N k ! . N 
* 1 0 " * WW * > Te) 6 * b f N p , y * J 
” * 2 1 * : F £0 s WOE * . 7 ”- \ ; * F y N 2 2 P * 
is . 4 bo 0 . * F Fit - 4 \ N ' "os oy of 
l 1 4 _ $ i + pate] 9 + 4% * is of * 5 
* 2 4 | 4 8 . 1 ; 1 


+ 
—B 1 


x 


* 14 * 


Na E by 
SORTER 
# 

* 


TY EY: 
n * * "4 
LOG Wars * * +» 
« 


hath made the Confeſſors to be laught at for their Error, as well as hated for ther 


It is more ANOTHER Argument to inforce, that Virtue is more eaſy than Vice, is, That ſeeing Na. 

vinuohs tea ture is the Spring of all Operations, ee Wy muſt be moſt eaſy, which is moſt natural; 
be eaſy to a Perſon or Nation, we ſay, it is n- 

tural to them; and Miracles are uneaſy and difficult, becauſe they run the Counter- tract of 


virtuous than 
vicious. 
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ſuch as are guilty of Vice, endeavur do ſhun all Diſcourſes; | that can renew to them the 
— f y 


might be eaſily retorted; and thus vicious Men have as many Maſters as their Vices 
Witneſſes: And tho * are bold enough to commit Vice, yet they oftentimes Want the | 
Courage to own it; a 


ning their Inſolence againſt Man, to that Point, that he muſt ſerve them in be ing his own 


Are not ſome Sins ſaid to be Sins againſt our own Bodies? Not becauſe all are not ſo in ſone 
Meaſure ; but becauſe ſome are ſo in ſo eminent a Meaſure, that the Apoſtle, who knew. 


who died for them. And why is it that Laws are 


leaſt Reflection u 


their former Failings; and how they muſt oſtentimes diſoblige 
own Envy and 


ice, in not daring to vent or reproach others with that Guilt, wh; 


Servants, if conſcious to theſe Crimes, become thereby neceſſa 
to their Maſters nor do wicked and vicious Perſons fear only ſuch as do, but (which 
more. 3 as may know their Vices; and tremble at its Memory, as i 
or Moon, would divulge their Secrets; and by Accident, they have oft confeſs d Crimes 
upon Miſtakes; and have made Apologies for that whereof they were not accus'd; which 
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and when'we would expreſs any Thing to 
Nature, being either above, againſt, or beſide its Aſſiſtance: But ſo it is, that Virtue is 2 


more natur Operation than Vice, both becauſe it leſs infeſts Nature than Vice does; and 
becauſe Nature diſcovers more of a Bent to act viciouſly than virtuouſly ; which are the 


only two Senſes in which any Thing is ſaid to be natural. © 5 
Tua x Virtue of theſe Two prejudges Nature leaſt, is clear from this, that Sobriety che- 


riſheth it, when it is run down by Intemperance ; Murder kills it; Gluttony chokes it; and | 
Jealouſy keeps it not alive but to torment it; and generally whenever Nature is diſtreſt, it 
flies to Virtue, either for Protection, as to Courage, Juſtice, and Clemency or for Reco- | 


very, as to.” Temperance, Induſtry, and Chaſtity : Few gray Hairs owe their Whiteneſs, ex- 
cept to that Innocence whoſe Livery it is; Rapin, Oppreſſion, and theſe other Vices, height- 


Cut-throat; to be commended for nothing elſe, - ſave that they rid the World of fuch; who 


came only into it, to deface that glorious Fabric, whereof the Almighty reſented ſo the Plea- 


fare of having created it; that. he appointed a Day of each Seven to celebrate its Feſtivals. 


much of all Men's Inclinations, thought that their being ſo much” ſuch, was enough to re- 
ſtrain ſuch Perſons from committing them, as were Jer ſo wicked, as not to obey a Saviour 
o ſevere againſt Vice, but becauſe it de- 


' ſtrays and corrupts the Members of the Commonwealth? I have oft, notwithſtanding the 


Precepts.of Stoiciſm, which forbids me to be ſo effeminate,-as to pity any Thing; and not- 


e eden, withſtanding the Principles of Juſtice, which forbids; me to pity Perſons who are flagitious; 


* 


pet been driven to that Exceſs of Compaſſion; for the State of vicious Perſons, that I have 


a Face which had been ſo oft fairded; and the Gout felter Feet, that as the Pſalmiſt ſays, 


no more remembred even the Wrongs that they have done me: To ſee the Pox wear out 


were ſwift to do 11h, are but too ordinary Encounters to excite Compaſſion: But to fee the 


Wheel fatned with the Marrow of tortur d Mifcreants; and the Rack pull to Pieces their 


* * Jeg. — \F 


ergy of Vice; ate great Inſtances how great an Enemy Vice. is to Nature; under 
Who 


e ill Conduct, and for whoſe Errors it ſuffers Torments, which are much ſo 
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SINCE then Nature is ſo oppos'd by Vice, it cannot be itſelf ſo unwiſe, in the meaneſt 


not moſt Vices either committed b Cuſtom, by being miſtaken for Good, by Intereſt, or 
mmadvertence, as ſhall he ſhewed in the Cloſe of this Diſcounſe? And ſeeing Nature de- 

ſigns to do nothing in vain, it is not imaginable chat it ſhould; prompt us to Vice, 3 
ie W. 


nothing but Vanity can be expected, or ffom which nothing elſe can be ręapt. T 
2 injurious to Nature (becauſe it appears Nature hath Been leſs liberal to them, of Un- 
Exide 


do cont 


2 


ſelves to Superfluity: whilſt upon the other Side, theſe Vices which gonſiſt in Deſect, are 
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nding, than to others] as to faſten this Reproach upon it of inelining Men to Vice, 
KuK che themſelyes, when they ſay, That Nature is ſatisfied. With little, and deſires no- 
thing that is ſuperfluous: Whereas all theſe Vices which conſiſt in Exceſs} Ao ſtretch them- 
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it; echt i theſe loans 87 N hat. 11 TE 3 
85 =_ are moſt unnatural: Nature deſiring to ſee N hit "acehſhed in „ ", 
25 | wh ” and fa ſatisfied In 1 5 Jul eure vr erat -- e N Ho -1329þ, 81 es Wi ts 45 7 | 1 55 3 be 
Views have thhir own Peru 11 to which they pern la E . Each Vie. + 
MID yen as if it were fed with its Maſter's Fleſh,* as well as M4 its Fog es Fail- aal © $0 
ings; Luſt the Fox and Conſumptions3. kennels, Catarrhs and_Gouts ; and Ra 22 9 
Fevers and Phrenifies; which is a Demonſtration of their neaſineſs and Incommodiouſneſs; . 
And 1 might almoſt ſay, that thoſe Vices are like Frogs Lice, and other deſpicable and * 1 
terrible Inſects, generated and Kneaded out of excrementitious Humours. Luſt is occaſioned | 1. 
bythe Ae and Heat of the Blood ; Drunkennefs by a Dryneſs of the Veſſels; and / — 
8 Rage by the Corruption and Exuberaney of Choler. Oonſider, how; much the Frowuns * 
of Anger disfigure the ſweeteſt Face; how much Rage diſcompoſes our Diſcourſe; V 
4 theſe and its. other Poſtures, ye will find Vice an Enemy to Nature: So that in all theſe, 
Mature labours under ſome Diſtemper; anch is diftreſs'd in its Operation; and acts them nt 
cut of Choice, but as fick Men riſe to hunt for what their Phyſicians deny them. And 1 
for all this it follows, That” Vice is neither natural in its Productions, nor in its Ten- D | 
denies ; not of 79 * Nature in the one, or! ee to e Wa in 


1 confeſs 9 ite! is a « Rank ef Vids: which! as e a as + Faith, Hope 1 

Rep xentance ; but either there could be no Contradiſtinction of theſe from ſuch as I treat 

Fr or elſe theſe of which I here ſpeak, muſt be natural. To deny ourſelves, if we will fol- 

low Chriſt ; and what Fleſh and Blood did not teach Peter, to emit that noble Confeſſion of 

Chriſt's being the Son of the Eternal God, proves that Tome ſpiritual Truths are above the 

Reach of Reaſon; yet with Relation to thoſe other moral Virtues, that ſame inſpir d Volume 
aſſures us, That the Gentiles, who have #0 Law, do by Nature the T hinge contained. in the Law, Rom. 1. 14; 

are a Lat unto themſelves; which ſhew the Work of the Law written in {Sig 4A 
Conſcience. alſo bearing Witneſs, and their Thoughts in rhe mean time accuſing, or elſe excuſinng 
one another: And' elſewhere the Wicked are {aid to be without nail. ein. Are not IF, 
all Sins, even in the Dialect of Philoſophers and Law-givers, as well as in the Language of len. . * 1 
Canaan, termed unnatural? What is Paricide, f aer Oppreſſion, Lying, Se. but Be | „ 4 
Subverſion of theſe Laws, whereof our own” Hearts are the Tables? Doth not Nature, by "328 
giving us Tongues to exprels our Thoughts, teach us, that to diſguiſe-our Thoughts, or to _ 
contradict them, is to be unnatural? ' And ſeeing the 10 At Kno oben of Favours, ob- 

ſtructs the future Relief of our Neceſlities, it mult be as unnatural to OS AS it is nas 

tural to provide Supplies for our craving Wants. | 0 
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I Will not fully exhauſt the Miſeties that. wait upon Vice, by teh ou, that no o Man hoi is 3 5 oo . 
really vicious, ſinneth without Reluctancy in the Commiſſion; but 1 muſt likewiſe tell you, 75.0. 8 
That tho' all the eceding Diſadvantages were ſalved, Vet the natural Horror which oy, makes Vice 


Som 755 8 on of 1 Is A dene to e ON n that an a ©of all Man the ould be VICE - cam 6 


| can bare us GE br Se Pune 1 4 the 20 of Fel Rendo ä 

cannot be ſtopp'd. And if ye conſider how en become > theteby inconſolable, my; me Att  . ©. 
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ſtreſſes . The ſecond. Anſwer is, That Men miſtake oft-times Vice for Virtue; and are en. 
ticed to it by an Error in their Judgments, rather than any Depravedneſs in their Affection 
1 Thus Drunkenneſs recommends itſelf to us, under the Notion of Kindneſs; and Prodigality 
uAunqder that of Liberality: Complacency likewiſe is the great Pimp of much Vicioufneſs to 
well · diſpoſed Perſons ; and many are by it enticed to err, to gratify a Miſtake in their 
Friendſhip for they are perſuaded, that Friendſhip/and Kindneſs are ſo innocent and ſweet 
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Jus ron alſo, as it is a Second Nature, ſo it is a Step- mother to Virtue ; and whilſt we 
endeavour to ſhun the Vice of being vai and ſingular, we lip into theſe Vices, which are 
too familiar to be formidable; and which we would not have committed, if the Mode and 
Faſhion had not determin'd us thereto, againſt: our firſt and pure Inclinations. Thus the 
Germans believe Drinking to be Kindneſs; and the Italian is, by the Cuſtom of his Coun- 
try, induc'd not to tremble; but to love Sodomy. We have Intereſt likewiſe to blame, for 
much of that Wickedneſs, which we falſly charge upon Nature; for this bribes us to op- 
poſe what naturally we would follow): But above all, Want of Conſideration is the frequent 
Occaſion of many of th&: Diſorders; ſo that Virtue is not poſtpon d by Choice, but by 
Negligence ; neither would it be more difficult for us to be virtuous in many of our Action, 
than it would be for us to conſider what: we are about to do. And I. may ſeal up this Pe. 

_ riod with the blunt Complaint made by a | as Woman, Who after her Affection and Inte- 
+ reſt had forc'd from her many paſſionate Regretes againſt her Son's Debordings; concluded 
tzus; Alas! my Son will never recover, for he cannot #b:n&: Therefore I muſt conclude, | 

a that ſeeing it is eaſy to think, it muſt be likewiſe ea 8 
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pright, or for one who hath his Eyes 
right, or ſeeing clearly, are not in 


Fiieſe prove Ir. is indeed hard for one who is drunk to ſtand 
the 


upri 
ier cover'd with Mire to ſee clearly; and yet ſtanding upright, 
private Quar- themſelves difficult Tasks: Juſt ſo Virtue is eaſy in itſelf, tho our Pre-engagement to the 


rels and ill cbntrary Habit, rather than to the Vice itſelf, renders its Operation ſomewhat uneaſy; 


neſs alſo of 


Humouts, whereas, if we had once imbrued our Souls with a Habit of Virtue, its Exerciſe would be 

| far eaſier to us than that of its contrary; for it would be aſſiſted by Reaſon, Nature, Re- 

ward, and Applauſe; all which oppoſe the other. He who becomes temperate, finds his 
Temperance much leſs troubleſome, than the moſt habitual Drunkard can his Exceſs, who | 

can never render it ſo familiar, but that he will be conſtrain'd to make Faces, when he quaſh | 
off a tedious Health; and will at ſometimes find either his Quarrels, the betraying his Friends 


| 5 Secret, or his Crudities to impertune him. No Lyar hath ſo much accuſtom d himſelf to 
vx 5 that Trade, but he will diſcover himſelf ſometimes in his Bluſhes, and will be oft diſtreſſed 


to ſhape out Covers for his Falſeneſs; whereas he who is free from the Bondage of that 
Fabit, will always find it ſo eaſy, that he will never hear a Lye, without admiring with what 
Confidence/it co have been forg dj ʒĩ?ĩ?ẽ2::.9 ot 
WMecid f, , %⅛— D]; I „ 
WERT As to know the Eaſineſs: of Virtue, we need only this Reflection, That every 
vicious Perſon. thinks it eaſier to conquer the Vice he ſees in another. He who Whores, 
| | admires the Uneaſineſs and Unpleaſantneſs of Drinking; and the Drunkard laughs at the 
1 fruitleſs Toil of Ambition; which'ſhews that Vice is an uneaſy Conqueſt, ſering the mean- 
= eſbPerſons can ſubdue it. JJ. STOR: 21 DO BE Bag; 7 
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|  Tro' Truth and Newneſs do of all other Motives, court us ſooneſt to 8 and 
| that my preſent Theme _— pretend to botli; yet ſo ſtudious am I of Succeſs, where I have 
| | Tendernef s for the Subject for which I contend," that for further Conviction of its Ene? 
| mies, 1 muſt recommend to them to go to the Courts of Monarchs; and there learn the | 
| Uneaſineſs and Unpleaſantneſs of Vice, from its ſplitting thoſe in Oppoſitions and Factions, 
| which afford the reaſonable Lookers=on as diſagreeable a Proſpect, as that of a ſhipwrackt 
BH | Veſſel. And when Faction has once diſmembred a Society, is it not ſtrange to be what 
8 Pains and Anxiety muſt be ſhew'd by both . eee diſcover and ruin each others Pro- 
e 
| 
| 


| jects? Other Men toil only to make themſelves happy; but thoſe muſt labour likewiſe to 
8 Feep their Oppoſites from being ſo they muſt ſeek Applauſe for themſelves, and muſt ſtop 
it from their Enemies; they muſt ſhun all Places where theſe are entertained, and all Occa- 
ſions which may bring them to meet, tho' Inclination or Curioſity do extremely bend them 

to go thither; they muſt oppoſe the Friends of their Enemies, tho they be defirous, and 
oblig d upon _ other Scores to do them good Offices; they grow rot ar their Appeat- 
ances, and are diſordered at. what Praiſe; is given thoſe, tho beſtowed upon them for pro- 
moting that public Good, wherein the Contemners ſhare for much of theit on Safety; and 

it is moſt ordinary to hear ſuch factious Zealots ſwear, that they would. chuſe rather to be 
deſtroy d by a public e preſerv'd by a Rival: From all which it is but too clear, 
that all vicious Perſons are Slaves; which tho' the uneaſieſt ot States, yet to ſhun a Loſs of 
ſuppoſed Liberty, moſt Men refuſe: to be virtuous. If we go to Phyſicians, we will 2 
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their Shatnbles-burig round witli the Trophies of Vice. For Temperanice, Chaſtity, or the 
other Virtues, ſend fe w flüther: But Wantonneſs repays there its one Moments Pleaſure; 
with a Year's Cure 3 and; makes them afraid to ſee-that 27 — d. Face, for whoſe Repre- | 
ſentation the onge doted upon their: flattering Mirrors." There lie ſuch. Priſoners; as the 
drunken Gout hath fetter d; and there lie louring ſuch as Gluttony hath oppreſ#d!! Let us 

o to Priſons and Scaffalds, and there we will tee ſuch furniſm d out with the Envoys of - 
fuflice, Malice, 3 and Murders. Let us go t Divines, and they will tell us of the 
horrid Exclamations of ſuch, as en their Death-bed ſeen muſter d before them, thoſe. 
in Figures monſtrous enough- to terrify.a Soul which took Leiſure to conſider them, 
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3 J Zonſciences/ of Soldiers have oſt-times their Ears ſo deafned with warlike 
Ap tho the Conſciences of Soldiers have oft-times their Ears ſo deafned with warlike 


Sounds, or welcome Applauſes, that they cannot hear; and their Eyes ſo cover'd with their 
Enemies Gore, that they cannot ſee theſe terrifying Shapes of inward 1 ger if we 
believe Lucan, neither oould the Wrongs done to Cæſar fo far legitimate his Fury; nor 
the preſent Joy, or future Danger, ſo far divert him from reflecting upon his by-paſt Actions; 
nor could the Want of Chriſtianity (Which enlivens extremely theſe Terrors beyond the 
Creed of a Roman, who believ'd that crept; was Devotion) ſo far favour his Cruelty ; 
but that he and his Soldiers were, the Night of Phar/alia's Battle, thus diſturb'd. Lucas, 
ESPE eo gen es Neo 


But furious Dreams diſturb their 7 Reft, 
_ - Pharſalia's Fight remains in ev'r et 


< 


o 

| reaſt, e 

Their horrid Guilt ſtill works; the Battle ſande. y | 
In all their Thoughts, they brandiſh empty Hands ; 


C41 Without their Swords : Tou would have thought the Field i 


Had groan d, and that the guilty Earth did yield _ = 
Exhaled Spirits, that in the Air did move, _T. 5 785 
Ad Stygian Fears poſſeſt the Night above; | 24 Shi | 8 
Un ee — on them their Conqueſt takes; | 
FTrj)Vſbeir Sleeps preſent the Furies hiſſing Snakes, \ © 
nd Brands; their Countrymen's ſad Ghoſts appear 1 
ET sexo each the Image of his proper Fear, © 
One ſees an old Man's Viſage, one a young; 
Another's tortur d all the 2 i 
WMith his ſlain Brother's Spirit; their Fathers Sight 
.  Daunts ſome: but Ceſar's Soul all Ghoſts affrigbt. 


Bur that I may reſt your Thoughts from the Noiſe and Horror of theſe Objects, let me The Char- 
lead them into a Philoſopher's Cell or Houſe; (for Virtue is not like Vice, confin'd to Pla- Aer of aPhi- 
ces) and there ye will ſee Meaſures taken, by no leſs noble nor leſs erring Pattern, than ne 
Nature. His Furniture is not the Offspring of the laſt Faſhion ; and ſo he muſt not be at 
the Toil, and keep Spies for informing him, when the ſucceeding Mode muſt cauſe theſe be 

pull'd down; and needs not be troubled, to fill the Room yearly of that contemn'd Stuff 

he but lately admir d. He is not troubl'd that another's Candleſtics are of a later Mould ; - 

nor vext, that he cannot muſter ſo many Cabins or Knacks as he does. He ſpends no ſuch 

idle Times as is requiſite. for making great Entertainments; wherein Nature is oppreſt to 

paſo Fancy; and muſt be, by the next Day's Phyſic, tortur d to cure its Errors: His Soul 

lodges cleanly; neither clouded with the Vapours, nor cloy'd with the Crudities of his 

Table: He applies every Thing to its natural Uſe ; and ſo uſes Meat and Drink, not to ex- 

preſs Kindneſs (Friendſhip doing that Office much better) but to refreſh, and not to occa- 

hon his Weakneſs. His (mins are neither diſturb'd by the horrid Repreſentation of his 

laſt Day's Crimes, nor by. the too deep Impreſſions of the next Day's Deſigns, but are calm 

as. the Breaſt they refreſh, and pleaſant as the Reſt they bring. His Eyes ſuffer no ſuch 

Eclipſe in theſe, as the Eyes of vicious Men do, when they are darkened with Drunkenneſg, 
or exceſſive Sorrow; for all his Darkneſſes ſucceed as ſeaſonably to his Recreations, -as the 
Day. is followed in by the Night. In his Cloaths, he uſes not ſuch as require two or three 
Hours to their lahorious Dreſling ; or which over-awe the Wearer ſo, that he muſt ſhun to 
7 abroad to all Places, or at all Occaſions, leſt he offend their Luſtre; but he provides 
himſelf with ſuch as are moſt eaſy for Uſe; and fears not to ſtain theſe, if he keep his Soul 


unſpotted: He conſiders: his Body and Organs,, as the Eaſement and Servants of that rea- 


ſonable Soul he ſo much loves; and therefore he eaſes them, not upon Deſign to pleaſe 
them, but to refreſh them; that the Soul may be thereby better ſerv'd ; and if at any Time 
he deny theſe their Satisfaction, he deſigns not thereby to torture them: For Gratitude 


obliges 
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be more 


Thoughts, 'whoſe Storms faiſe not Wrinkles, like Billows in dur Face and blow nòt away mm 
diſobliged Friends. Here, no matinous Paſſion rebels with Succeſs; and theſe petty im 


Whoſe Diſeaſes make him always tumble through all the Corners of his Bed. He is never 
ſurprized, becauſe he forecaſts always the worſt; and as this arms him againſt Diſcontents,ſo | 
if a milder Event diſappoint his Apprehenſions, this heightens his Pleaſure. - He lives with- WW 


he is little troubled, ſeeing he deſign'd not to be rich. The Frowns or Favours of Grandees 
alter him not, ſeeing he neither fears the one, nor expects Promotion from the other. He | 
deſires little, and ſo is 2 happy; ſeeing theſe are without Controverſy De who enjoy | 


out one fitter for the Employment, 


111 


and a Man ſhould not be eruel even to his B 

they exceed theſe-Mealures, whoſe Extent Virtue knows better to mark 

or elſe he finds that, during the Lime he miniſters to theſe Appetites; he may 

* . employ'd in enjoying the pure and ſpiritual Pleaſureès of Philo: 
g this 1 


i 
. 


But he does fo, | 


ſophy. Bur lea 5 va Phi 
ſerene as the Heaven Whence it came) and there view how: 


Virtue inſpir 


1 


onb of Fleſh and Blood, ſerve only to magnify the Strength of Nee thats De: 


feat. Here, all his Deſires are ſo ſatisfied with Virtue, as their Reward, that they need, not 


do not run abroad, begging Pleaſures from every unknown Object: And therefore it i 


that; not placing his Happineſs upon what is ſabje& to the Empire" of Fate, capricious For. | 


tune cannot make him miſerable ; for it can reſume nothing but what it hath given: And 


therefore, ſeeing it hath not beftow'd Virtue and "Tranquility, it cannot call ru, and 
| whilſt that remains all other Loſſes are inconſiderable. And às fewy Men are griev'd to fee Wl 
what is not their own deſtroyed, fo the virtuous Philoſopher, having always conſider d what 
is without him as belonging to Fortune, and not to him, he ſees thoſe burnt, or robb'd with Wl 
- a difintereſted Indifferency: And when all others are allarm'd with the Fears of enfuing Wan 
and Invaſions, he ſtands as fixt ( tho' not as hard) as a Rock, and ſuffers all the foaming Waves 
of Fate and Malice to ſpend their Spite and Froth at his Feet. ' Virtue, and the Remem. W 
brance of what he hath done, and the Hopes that he will ſtill act virtuouſly, are all his Trez. WW 
ſures; and theſe are not capable of being pillaged ; theſe are his CT Nr UCL Of = 
70 


therefore he can never want a divertiſing Converſation: And ſeeing he is a Citizen of 


and ſeeing he can ſtill exerciſe 
ſons) vex d, that he muſt ſta 


World, all Places are his ries and he is always at Home, and ſo can never be baniſhed; 
8 
in 


one Place, and cannot reach another; like a ſick Man, 


out all Deſign, except that one of obeying his Reaſon; therefore it is that he can never be 


miſerable, ſeeing ſuch are only ſo, who are croſs'd in their Deſigns; and thence it is, that 
when he hears that his Actions diſpleaſe the World, he is not troubled, ſeeing he deſign 


not to pleaſe them; and if he fee others carry wealthy Pretences to which he had a Title, 


all they deſire ; and that Man 3 himſelf in great Debt, who widens his 
his Deſires: Thus, he who deſi 
up what will reach its Price, as much as if he were Debtor in the like Sum; and Dejre 
leaves ſtill an Emptineſs which mult be filled. He finds not his Breaſt invaded (like ſuch 
as are vicious) by contrary Paſſions; Envy ſometimes perſuading, that others are more de- 
ſerving; and Vanity aſſuring, that none deſerves ſo much. His Paſſions do not intereſs him 


eCations by 


with extreme Concern in * thing; and ſeeing he loves nothing too well, he grieves at the 


Loſs of nothing too much; Joy and Grief being like the contrary Motions of a Swing, or 


Pendula, which muſt move as far (exactly) to the one Side, as it run formerly to the other. 
He looks upon all Mankind as ſprung from one common Stock with himſelf; and there is | 


as glad to hear of other Mens Happineſs, as others are to hear of their Kindred and Rela- 
tions Promotion. If he be advanc'd to be a Stateſman; whilſt he continues ſo, he deſigns 
more to diſcharge well his preſent Truſt, than to court a Higher; which double Task bur- 
dens ſuch as are vicious; and rnd, br private Deſign, if the Public which he ſerves, find 


_Y his Dependers, and to advance his private Gain. The Philoſopher is not rais'd by his 

reatneſs above, nor gel sd by his Misfortunes below his natural Level: For, when he is 
in his Grandeur, he conſiders that Men come to him but as they go to Fountains; not to ad- 
mire its Streams, ( tho' clear as Criſtal ) but to fill their own Pitchers; and therefore he is nei- 
ther at much Pains to preſerve that State, nor to heighten Men's Eſteem of it; but conſiders 


his own Power as he doth a River, whoſe Streams are always paſſing, and are then only plea 


fant when they glide calmly within their Banks. Injuries do not reach him; for his jon 


Places him wy a Height above their Shot; and what Calumnies or Offences art' intended 


r him, do but like the Vapours and Fogs that riſe from the Earth, not reach the Heaven; 
but fall back in Storms and Thunder upon the Place from which they were ſent. Injuries 


may ſtrike his Buckler, but cannot wound himſelf, who is ſenſible of no Wounds, but of 


thoſe his Vices give him. And if a Tyrant kill his Body, he knows his immaterial Soul can- 
not be ſtabbed, but is ſure it will fly as high as the Spheres ; ( nothing but chat Clog is yy 


\ 5 


— 


1 


Outer court, let us ſlep into 1 Breaſt, (a Region W 
gentle 


Reaſon equally in all Places, he is never (like vicious Per. 


igns to buy a neighbouring Field, muſt ſtraiten himſelf to hy 


a is well ſatisfied; for his Deſign of ſerving the Public 
is thereby more promoted: And if he be preferr'd to be a Judge, he looks only to the Law 
as his Square, and is not diſtracted betwixt the Deſires to be juſt, to pleaſe his Friends, to 
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5 th ve conſtellat Cs kthoſe, mans, 88 N uch: | heaps up | 
nefators 3; W poll chelr Miſtraſſes 2 and, which: 
bogs into, he 5 Ears of their Pa Painonsz Wben I. — 4 impoveriſh'+Jeventiaty and emp- 

d Eloquence of their moſt flowry to; when ſhall have decocted che Puins 4 
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by acting the leaſt Part of What is reaſonable; or inn the ſooneſt rec e of fuc 
ate vicious; 55 eee Lihall leave off to write, that E may begin to act virtuouſly, thi! A 
one of my oyment may find a Defence ſor Writing —_ Philoſophy, in the Ex- _— 
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1 have (to ah pre writ theſe K to 13 wh "Cum , rather than my 

Fame or Humour; and if they prove We, leaven has nothing be ow itſelf, where⸗ | 

with it can more bleſs my Wiſts: But if theſe ſueceed not, I know nothing eiſe where- 1 

with J would flatter my Hopes; and ſo whatever be the Event ann e een . 1 
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HO „ my Friendſhip pay its lente no waa with & Ach Peel as when 
it bows to your Merit; and tho your charming Letter: had a Bait hung at its 
each Line, yet I am equally/afraid/and aſham'd to return, in Anſwer to either, 
that defired Conſolation, which may ſhew very much Vanity in me to under- 2 
tale, and very little Friendſhip to be able to perform. For either your Mif- 4 


- fortunes are not ſo ted as ye repreſent, and then I muſt ſhew your Weak- 
new when 1 deteſt the L Defects 22 hn . i 


"S ms  W9 ww e 


hat conquers'you; or, if they have Powers reſembling 

the Greatneſs of theſe Complat ints which ye form of them, then it will ſhew too much Dif- 15 . 
| amion in our Friendſhip alte (pardon the Levelingneſs of thiat Word, ſeeing ye have authorized 
, bat it ) to be able to comfort you, when you are not able to comfort yourſelf; q 
; and not to be Aol py the ſame Abſences of Spirit and Courage that oaliges you to _' , 
| crave that Aſſiſtance, which: my Modeſty or Sympathy ſhould make me decline to offer. . 4 
| wa et ſceing ye poſlibly crave: this, to try ny. * Obedience than to pply your West. 8 
| . 1 | ties; : 1 
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Tus Misfortune you complain of is, That your Name is loaded with Miſreports; and thy | 


* 


noble a Name as your's ſo ill 2 as in the venemous Mouths of the indiſcreet World: 


8 1 ® * 8 N 4 1 of 4 : A 8 Af | # — F OY 14 „ , 
yet 1 am: glad to hear that your Fortunes are ſo full, as that ye find no Incommodity, bit 
„ OD B94 129 


_ What is ſo foreign, and what may be ſo eaſily removed. 


» 


17 


l 103 ee Wee TE2610 14+ 245 2 ng 3 09 a en e VV ty 0 
Bx. pleas d therefore to conſider, that cho“ ye imagin all the World talks of you, yet thatis 
your, and not their Error; for few have either Time, Convenience or Humour, to enquire in. 
to, or hear ſuch Reports as theſe which trouble you: And I know by Experience, that wher 
Men fall in your Mieforranes, or under any Affront, they conceive all they meet or know 
_ eonlider nothing ſo much as their Caſe; whereas I myſelf. have met ſuch Perſons, without 
any leſſening Thoughts of them, and without any Change in my Humour towards them, be. 
ſides what was wrought by a Pity to ſee reaſonable Men flip into ſuch an Error: It is the 
Nearneſs of Concern which induces Men to believe this; and ſo they ſhould conclude, that 
| ſeeing others are not fo concerned in theſe Miſinformations, they will not Ne e them 
with the ſame Feelings. Every Man imagins his own Diſeaſe greateſt, and admires why o- 
thers are not ſenſible of his Sufferings; whilſt theſe admire why he ſees not his own to be 
much leſs than he imagins. And as Saf love makes us imagin, that all the World hears of out 
Advantages ;' ſo it is an equal Erxqr to believe, that all Men are inform'd of our Misfortunes; 
and Thave regretted to my Friends (who of all others ſhould have known beſt my Misfortunes) W 
what they knew not, but from my own Apologies. . VF 


Or theſe few who hear ſuch Reports, Reaſon ſhould oblige us to believe, that fewer be. 
lieve them: For Reaſon teaches us to preſume Men to be juſt; and really they ſo are, e- W 
_ cept hey be byaſs d by Prejudice or Intereſt ; whereas if they be juſt, they will little credit 
ſuch Diſcourſes ; it being ſo indiſpenſible an Eſſential of Juſtice, not to condemn ſuch as ve 

have not heard to defend themſelves againſt what they are accus'd of, that tho' God could | 
not but know what Adam had done when he had ſinn'd in Eden; yet He would not ſentence 
him, till He cited him to appear in his own Defence; Adam, M here art thou? And when 
the Cries of Sodom's Sins were become as great as the Guilt was which occaſion'd them; 
yet God ſays, We will go down and ſee. = | V 


Ir were likewiſe Injuſtice to condemn Men upon the Depoſitions of ſuch as ſhall have no 
Warrant for what they talk, but common Fame: which is ſo infamous a Witneſs, that it hath 
been convicted of a Thouſand Millions of groſs Lies, and ſtands condemned in the Regiſters 

both of ſacred and prophane Story. And ſounworthy is the Offspring of this eee 
that ye will ſcarce no one in an Age, who will own it for his; and as if every Man con- 
demned it, even theſe who relate theſe Diſcourſes will ſtill diſown to be Authors of them: 
And I may ſay of them, as the Laws ſay of Baſtards, that Patrem demonſtrare nequeunt. Why 
then ſhould we think, that juſt Men will believe, what even unjuſt Men are aſham'd to main- 
| tain; and what is told with ſo much Caution and Secrecy, as may convince ſuch to whom 
it is told, that the Relater dares not undergo the Trial? The other Warrants of their Di- 
courſes are the Teſtimonies of ſuch, as Men may ſee by the: feveriſh Zeal of the Relaters, | 
that they are too much intereſs'd to be believ'd; and when we hear ſuch Diſcourſes, we 
ſhould examin, Why was the Relater at the pains to diſperſe theſe Informations? Which if 
we do, we will find, that Intereſt or Prejudice does prompt them; and ſo in believing theſe, 
we give the Informer Reaſon to laugh at our Simplicity, in being ſo eaſily prompt by him, 

(which may juſtly give him Ground to prefer his Wit to our's) and we become but the Exe- 
cutioners of his Revenge and Malice: Should not, and will not reaſonable Men think, that 
theſe who are ſo officious as to report ſuch: Diſcourſes, wherein they are not intereſs d, 
will be ſo unjuſt as to make, as well as tell ſuch Calumnies? And theſe who are Buſy-bo- 
dies in intereſsing themſelves in ſuch Tattles, may be Liars in forging what * want. 


None ſhould be beliey'd, but ſuch as are virtuous ; and ſuch will never be Authors of Miſre- 
ports, or curious to talk of other Men's Affairs; for virtuous Perſons will be aſham'd to have 
it thought, that they ſpend their Time ſo meanly, as to have Leiſure to hear or enquire in- 
to what does not concern them: And as the Law, ſo Men ſhould always ſuſpect Wit- 
neſſes, who offer themſelves to * without being commanded or interrogate. Wiſe 
Men will likewife examine, upon what Ground the Relater founds himſelf; and if they do 
not, they are unjuſt; or if they do, they will eaſily find that the weakeſt Preſumptions 

make the ſtrongeſt of his Arguments; and in place of making you criminal, your Accu- 
ſers will thus make themſelves. ridiculous. Who will condemn upon Preſumptions, and up- 
on ſuch as are only Preſumptions to Perſons ignorant and malicious? What may be, * 
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and that upon that Score, prudent Mem 
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rational Man ſhould judge of _— a whereof he; knows not the Deſign of the 
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chers; and therefore, ſeeing we know not other Men's * we ſhould not cenſure their 


Actions. One Circumſtance alſo will vary the Caſe; and ſeeing few Men know all Cir- 
cumſtances: of other, Men's Actions, it is eſs to cenſure what but may be vicious; and 
ice to be raſh in cenſurin * what: we cenſure may be virtuous. Another Ground 
which perſuades me, that fem believe What is diſad vantagious to another Man's Honour, is, 
That ht chough Fame and Life he but co ra in Law, 
than Life, becauſe it laſts longer than Life, and becauſe Life without it is a Torment; 
pineſs, that more die for Fame than by Courage. Seeing 
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cient Security for your Fame amongſt wiſe 


to find, that ns as have been once cheated, will be more cautious for the future; Brutes 
themſelves being fo wiſe, as to beware of that Snare where they were once entrapp'd. It 
is then moſt probable, that ſeeing moſt Men have once, and. many too often been cheated 


wich Miſreports, having been induced to wrong their Friends hereby, and their Relations; 


that ſuch therefore, even amongſt theſè who can be unjuſt, Vin will be ſo no I mY 
that we will be ſegured by the Experience, tho' not by their tue. 
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Raillery, ſome will thwugh Miſinformation, ſome by Intereſt and Malice. Thoſe who talk 


out of Raillery, deſerve not your Malice; nor ſhould their Diſcourſes fret you, ſeeing their 
Humour is generally known to deſign. rather Jeſt- than Truth; and ſo what they ſay, may 


divert others as a Treat of Wit, but cannot wrong you as a  difobliging Truth, no more 
than Virgil can be believ d a Fool, becauſe he is antic in burleſ qi Verſe; and ſeeing theſe 

no more angry than the 
King is, when he ſees bis Face poſted up for a Sign to a Country Tavern. "Scripture and 


Devotion ſuffer with you on this Account; and becauſe the fineſt Things are moſt univer- 
ſally known, therefore they are moſt ordinarily the Subject of ſuch Entertainment; that 
being the Object thought only worthy to rail at, e deſerves: not to hows 194 uſed; 11 5 
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3 HT TART T3 


Tre: 3s who talk to your Prejudice through Milinformatipn, receive but 10 dichte an Tau 


preſſion, as will make them ſpeak but faintly, and as will not hinder ems from being eaſily 


intelligence 89 after they are recl: your Friends, or 
a ripen 73 they will judge it a Duty to expiate their former Exrors 772 — 


to the World their former Injuſtice; ſo that by one of thoſe Penitents more villbe regain'd 
than can be debauched by 'Twent Miſinformers; Men being generally more inclin'd to be- 
heve ſuch as have e L on than 1 8 as 5 an . With One of 


We Sides... 1 913 Gy Zi A e e 0) 198 * 
rf Kos . 1} Fg 10 eB nisi 

As to ſuch) who weak Vier 13 -they do titheripreſstheir-Deſign 

mency, ag they may © _— ſuſpected : or elſe th 

obable Untruths, t ey are eaſily diſcovered: Erw likewiſe are unacquainted with the 

Jumour of fuch ; — God has in a Manner put Gzin's Mark them, that they may 


* 
:  &* 


© not be believ'd. Malice cannot conceal inlet, no more than 1 it can the Faults of others; and 


to the Cauſe they manage, that it 


Ge er up omg Re ort, that a read: it: And ho ſoon it Urnen my 
on a es it: les caves; to be cuber regarded ior: be 9W- n 1; ela 
8 20 In 32504 0 rin it OI: $45} l: 3 171 38 . i re Wa A k 
| Intereſt perſuades to talk of y 8 


10 ore e. as their! 


ce of 
e 


3 
* 


"at 
Ds 


AAor; for ſome Actions are good or. evil; according as the Deſign is St. Jerome went to 5 


yet in Honour Fame is much dearer 


«i 
| F , ; +» x 
3 # 
% 


1 we er that they — pronounde againſt our Honour, upon found- 
| ts? It is likewiſe Men: S OWN. > Intereſt not to believe ſuch Diſcourſes - 
of others, ſt — 4 thereby eſtabliſh a Precedent a themſelves; for will not they think 
that the next Turn may be their's; and that being M rtal as you, they are liable to the ſame 


a CAN Vehes 
ver- act . by telling ſo im- 


. 


5 10 
en he S oh aces 1 x 8 


. 


f 5 Js be p } 2 : 
. 5 34 4,66 1 7 Ko 3a * 1 
a . 2 % b „ . * v7 = 
x | N 3 . 0 « © 5." 200 
wy * 1 * T4 
6 1 - | - e Py 
E r q * N 9 Fr 
x l ; 3 
ad N "Ff 
5 4 $ 18 * . A* 4 A 
ee 
a 1 5 } 8 
* 5 & . F 
5 o i p 
WR ws * 
— 1 * nd " * 0 
4 * 
* 
* 


= \ _ | 
=_— N 
+ — = — j = = i f - 3 h 
. [1 
mee , re, „ NIE ay 2 s W — et onent4Þ 2 N — — —— BASS HUBER op Fi —— — — —— 2a — — 
Pre ot ” > 4 5 x 8 ” 5 . _ 
: Y. F * N , 2 — + th - 7 * 
2 5 5 2 * 2 2 . NNE S 
* * * » > * - . %. 
£ b 1 3 P * , * * 
bye » 1 ; — 0 
* 9 1 a 4 


4 
e Ä M!—x2x—x—ñ . ]⅛—ꝶm,§̃U x —̃ p.. , es A I UF 2 
3 3 2 4 X 7 . TITS s 7 : 8 2 
i * 
8 * 4 : . 
8 % ; x . > 
++ 1 2 
* * 
— 2 * * 


; 0 5 3 
* «Y 8 « + J 2 8 % 
G $ ** 'L x o 9 4) * 
8 f f 4 ? 4 
. * [A * ny * * 1 * 1 4 
4 : 4 
* 
* 4 . # * ah 4 S: 
* * - 
\ 2 o 
* I 8 * * * 
22 
* B 8 9 * 
. — ee 4. + + * 1 
N Vol . 
— R ** 
* L . % 
= Vol 
* 5 
7 
7 1 
d 1 : * 4 
* dr 1 
[3 
/ * 
£ 


r Holes neten 
— — ae with de like Ga 


;expetting- either to di 

Noite, and make you. the Seat of that Mar; or 50 e 3 . Ar 

it with yon: These you ſhould pardon, even as we — thoſe We grip us he 

| _— In hoe 22 Kein ener Tntereſt'1s Known; 

: E: ſuch w are e 2 
een nt e ee, ee gots, 0 1 2 1 1 885 e 5 Wa "A 


2377 Vs nom off, 19l; goin, bis: e 
| Havanisithus cleared 8 t en hem Laws 


pected « Fernie 
— e. aal be to comfort you, againſt what Impreffion ttioſe who remain A 
? 13 | 


vou. In purſuance whereof, my firſt- Concluſion ſhall be, that nothing can 
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what Happineſs: which ye purſue amongſt them, your own Breaſt; and it only, can 5 
| "ror nothing that is jay; itual, can make your Spirit a ſo a can wound a WW 
that is nothing itſelf but:Breath and Air: And I aſſure you, that theſe detract too 
. from the Nobleneſs of Man's. Soul, who imagine, that there is any Thing elfe under 
E Sun, whereupon: his Happineſs or Unhappineſs doth depend; for all exterior Enjoyment: MW 
do no otherwiſe enrich or em veriſh:1 it, than theſe Rivulets which on e e 
into that Baſon of the Ocean, do by their | Acceſs or Receſs fill or empty its ſtill equal Wa. 
ters. How can Man be ſaid to ks ord: of all the Creation, if his Happineſs does depend 
upon Riches; Territories, or any Thing without him? And therefore! it was nobly concluded 


by by Epi R W e W oe ge: ane. INE: N 4 our N 8 not f 


_ OR therefore, ſeein Report . ak wy they held not eve us; 1 1 1 1 
| lumnnies fall no-otherwilt e upon a wiſe Man, than s, they upon a ot i Te ws 5 nj 72 
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values no more what: dean blunt thatyithii | a covetous: Man Ages the Lofi of what 
13 his Know 3:08 the Amorous What cannot diſappoint his Love. A AY | 
| may by Want of Pooſermen, be ftopp'd from doing what Good the Diffuſiveneſs of 
his noble Humour would ſtretch towards others: But his Country i is only a Loſer in t 
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ſhews that not our Enemies, but we wound ourſelves: And ſeeing they never trouble vs, 
but when, and at what Pr n WE do value them; it is clear hat not theſe, hut pur own 
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led by any Thing in us eber all Affronts and Injuries ſnould be to all e. qually diſquietin 
whereas now they Fam to qur Humours; nor: is ajovial, ſerene Spirit 0 d like a 
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he then moſt generous, when t * meet not with "Applauſe; - for then the Wade e 
pt their Debtors, but when the World applauds them they pay them: And whereas hey uſe 
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1 Nergine that is not in our Power ſhould grieve, us; atdfo it holds truel in «Philo bY 
? 4 than Policy, that 3 eft faber ſie ot, 55 ; a wiſe Man's Inclinations are his Stars; 

2 nothing can make him unha app, | but what can pollute, theſe. Seeing then we are not an- 
0 ſwerable for other Men's Why 2 5 their Miſreports (which are the chiefeſt of 
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with one, who-is not worthy to be defeated.” Conſider then that your Adverſaries acknow- 
ledge, that they fear: orth'when they endeavour to leſſen it by Calumny ; knowingy 
that they dare not enter "the Liſts wigh you upon equal Terms; and therefore they call 
World, by this common Hume to their Aſſif 


Multitude can overcome-ſo-heroic 4 Spirit. No Place is bar 5 bur 2 is too ſtrong 
for the Aſſailant's open Force; and no Man was ever p. nd, es fuch as were o 
ſo noble an Humour, that nothing bit Malice join d with Res hom Levelling is the. 
natural Effect of Manz Pride; and as no great Soul will deſcend to Rake his Inferiours; 
ſo-fuch-as.Fate hath plac'd/below you, do naturally deſign either to riſe to your Height, or 
to pull you down to ch eir own Stature: And hence it is, that your Endowments making the 
Firſt unpracticable, Self. intereſt makes the Second neceſſary:; And the Liberty of Re ining 
62 charitable Allowance, which ſhould be indulg d to thoſe, to whom Providence having 
deny d what we poſſeſs we ſhould; in Recompence of that Partage, ſuffer ſome Expreſſions 
from them; which; when granted, does no ways make up that Loſs. The Conſideration 
whereof made that generous Prince, Henry the Fourth of France, fay, when he heard that 
his Subjects talkcd of him with more Liberty than Jute; That he” could not but ardon 
15 np ex had nothing elſe to recompence their not being Kings of France. . It were 
i both the Price, and the Thing whereof ye have the Price: So that 
kappineſs which deferves public Envy, it were unjuſt that ye ſhould - 
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3 ern 2 70 of which God. Almighty was Contriver and Governoi t for many. Years, Frugalit) 

i 5 Bali of al ſeems ave been! its chief B lis; and to this End God wp je. them do 4 Va! WG ri tade, 
Virtue and and pent them up in very narroxꝰ Monde they usd n 0 Taylors Cooks: nor | Wares 


_ Government 


amongit the Abraham, who had rather an Army than Family of Servants; m his Wi Et 
Jew. his Gueſts, Gen. 18. 6. Each Family furniſhed itſelf all Sotts of Tradefinen 

Wo, of Lordfhips; each contain'd himſelf within his Field, in which the Judg 7 on even the 
laboured. Gideon was threſhi A ard; him to 


te Pente od. 6 6.11. When 
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ificence, as that does; no more Than ti true | SORE is to be leſs gh chan | 
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1 the Want of Meat ind Drink in his Neighbours ; Courage, that he m 10 
ation; 1 Far the bel, Ben defend one another againſt. the Oppreſſion of | 


Things common, and they continued ſo, till Mankind multiplying. upon the Earth, it vs 

a fit that Propriety ſhould by a Diviſion be introduced, to the End the Fatth' might be the 
3 better cultivated, and ſo made the more uſeful for many. But leſt the Proprietor ſnoud i 
think that by this Diviſion all others were 92 be excluded from any Share in it, the ſame i 

Divine Providence made him need the Hel of very many others, to the end they might be 


© e riety was ſo ill ſecured, that it was neceſſary for him to accuſtom himſelf to live uf n that 
| frtle to which he e be reduced; and that it was fit to ſupply others, becauſe = 


made Glory, and ek Prodigality and Luxury uſeful, to dra | 
| ſuperfluous Riches from thoſe who. would not aper e Rave parted Wi 1 4 and by 


To the End alſo that Man might be che more ſenſible; that "this Ne n Fe 


s and * 
Lion 7 J. wars. the moſt ravenous of all Beaſts, have no 
e ; and tho the Ants have, yet that proceeds from Inability to travel in Winter, 
and not from a Deſire to leave any Remnant beyond the Year: Thus God has given to the 
, Beate of te Field de ras Gre by Inſtin&,, which Man, created to adore Him, is to 
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Induſtry, than the Contrivances of their Luxury. Such as thoſe Which they Had at their 
Reaping, Vintage, Se. | And the only Feaſt we read of, made by David's Children, eren 
| after he was exalted to be King, was at their Sheep-thearing. 
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to ive ſoberly; but on the contrary, Luxury and Avarice having grown up amonglt the our Saviour 
eus, as Tares amongſt the Wheat, after the Almighty. Himſelf had left off to cultivate! made it a 


them by His own immediate Hand; He thought it again neceſſary to repreſs and root out, e 


commanded them, and all others, to pray only for their daily Bread; n in the Word 


ain Neceſſities 


dren, ſmce you who are wicked care for your's? God clothes the Lillies and Flowers of the 
Field, more glorious, than Solomon, tho 


Sentence, O.! thou Fool, this. Mt thy Soul ſhall. be taken from thee ; He has left a dreadful way, 6. 
tho Riches, which are too oft preferr'd to the Heaven 19. 20, 21. 
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Sa. THE bleſſed Apoſtles, ſufficiently.illuminated.þ the Divine Power and Goodneſs for ſo 3% 6. 


great a Work as the Converſion of the World, continued to preach. this excellent Doctrine, This Bo- 
calling Avarice Idolatry, and in that one Word comprehendinga greater Satyr againſt it, than 4rine was 


Maſter, who aſſured His Diſciples, that they could not poth ſerve God and Mammon. In and Primi- 


dem alſo we find that judicious Leſſon, to ue che World as if we uſed it not; not fooliſhly uwe Church. 
„ Wl throwing away Riches, as the Phuloſo rs. did, leſt they might. be thereby tempted ; nor 
wy Wy boarding them up as Miſers do; but ſuffering them to flow on gently, and in their natural 


Courſe, for the Good of others; and, keeping, a looſe, Hand on them leſt our Hearts being 
too much united to them, ſhould not be united by Love to God Niwighty, who declares . 
Himſelf irreconcilable with Mammon And to make this great Doctrine go the more eaſily 
down, and give it a more pſeaſant Reli zu they aſſure us, that the chief 8 of rea- 
ſonable Creatures are, Mercifulneſs, Patience, Innocence, Charity; and not large Territories, 
ſwelling Treaſures, ſplendid Titles, fine Cloaths, nor thoſe other gaudy Trappings, which 
| Ae no Part of us, and conſeęquentiy cannot be the Standard by Which we are to be mea- 
tured. OY No d 5 : \ $82) N FK We" INCH IN PETS, 24 9 | 
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all that ever the Philoſopher taught; hut very conſequentially to the Doctrine of their great te Apoſle 


d not encourage 
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=  Mankind'was, 1 NEg Hell 419 he Bo tler f the Roman 2285 deptavd 
| Beyond whit we bots. A eren at that time, when all their Philofophers'conld gain 
vetl few Profelytes to Virtue,” the 1 5 and their Diſciptes were able to uk wat Thou. 
ſimds to'Chriftianity,” and to reßinèe them to a Degree of Moderation, Sobriety and Innocence, 
which theſe Philo ophe ers'thien{elves adihir'd fn more than others did them; and certainly | 
ofe numerous and entire Converflons, were infallible Proofs of the Verity af that Religion | 
a lich they taught; and the Primitive*Chriftians were as Miracles 1 as any 


that were. rm 7 among them. If we propoſe then thoſe adi e Patterns to ourſelyeʒ 
we hall find, that moſt of the Rich among them did work with their own 0 to weil 
caſſ. de 5p. thereby that Idleneſs which brings on Luxury, Curioſity, Backbiting, and many other Vices 
Herd. ©. 7. n hich are inconſiſtent with the *Chriftian Reli gion; and all the Poor were commanded th 
l 2: work, that they might thereby have td pay their Debts, and do Works of Charity; they 
el. 4pol, e. ſubdued their Bodies by Faſting,” and their Spirits by Humility ; nor would they have been 
"Dm Soldiers, but becauſe the Severity of Military Diſcipline among the Romans at that Time, dd 
 -._ oblige them to the Sobriety and Activity, which overcame | arice and Luxury, as well W 
their Enemies; they did ſeldom eat ſave once a. day, but then never fed upon what Luxuy i 
prepated, nor diverted themſelves with. what it d ant valued not Health itſelf, but 
- that they TR” ſerve God with it; nor Riches,” but beca 9 "gn be _—_ to the A 

_ Poor. [3 


' Never any Nin wild more candle be Aich, chm 10 to 3 is liv a in thoſe b doe 
Times, and to have ſeen thoſe ful Rewe Triumphs over Luxary and Avarice. But we may cor. 
rect the uſeleſs Wiſh, by the j ares of reading and meditating much upon what they 
have left for our Inſtruction in i chert excellent Wark gs, and above all, by living as they did; 
for without doubt, the moſt pleaſant, and moſt comfortable Proſpect of irtue, would be to 
ſee it in our Actions; and the 0 POE ATE of e would be to fee} it FO 
Lg our 23 05 8 ; 
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Seft. . THOSE ebene or Selce of Men lich orb apt Pen Confeits, Pe were 
EP oe not the Product of popular Faction and Fury, did found themſelves: upon Sobriety, as their 
monwealths true Baſis; that being the Kindly Nurſe of Equality, and nothing contributing, more to make 
3 the common Treaſure rich for the ublic Safety, than that private Citizens ſhould 
gality. as La. themſelves with what is neceſſary. They juſtly coneluded; that as the Body natural mul 
celemon, periſh, if the Blood does not credtirss ſo alſo the Riches of the Commonwealth become 
3 uſeleſs, or rather corrupted, pathos ſtagnate by being hoarded in the buried Treaſury of 
N Men. They. made alſo many Laws againſt Luxury, and the Severity of their Mil- 

tary Diſcipline and'Cenfures exceeded yet thoſe Laws. Caro: was more celebrated for his 

- frugal Severity, than Ceſar or Pompey for their rf an na The Roman Poets and Hiſtorians 
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'- WS moſt induftriouſly turn all the Edge of their 1 againſt Luxury, making Frugali be 
“Fundamental Law of their Government; as We ſee in anon, which Rome afterwards | 
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Wives only to compenſate, and make them inſenſible by this impious Liberty, 


diſcharg d them the Uſe of their delicious Wines, becauſe it might diſable them at any Time 


Man was ſoon overcome by his own Auxiliaries; which a more refined Sort of Men calld 


ding as they puniſſi d the 


not only bark againſ{ Riches, but vainly glory in ſordid and naſty Poverty. By which Laws and 
Philoſophy, the leſs attentive Part of Mankind may think themſelves better Parades againſt theſe | 
the 


Se. 8 
The Anci- 
ent Heroes 
and Philoſo- 
phers were 
admir'd for 
this Virtue. 


ſure I am, that their profeſling. 


promis & them new Scenes of carnal;Pleaſures. for ey 
| only be richy Mabomer oblig'd thein to believe that all belong'd.to-the Emperor, and that o 
ate 


_ vigorous and active in the Conqueſt, had the Opportunity thereby 
belieye.a) Point that was ſo firetch'd;. but . Mahomet ow d Mee in this more to be 


which we cannot be ſecure: But we mult conſider, that no Vice looks further than the pre. 
ſent Lime; thus Avarice is every where unſecure of its Prey, as well as among the Turks, 
and this Inſtance of the Turks is enough to prove, how far Auarice makes us toil beyond 


Emperor; and that he can have no Temptation to take them from any, ſave ſuch as are fi- 
4 OSS ai 


PU Cage none might live more deliciouſly than others. The Roman 3 Laws 


niverſally admired, and having their Memories celebrated, (the great and peculiar Reward 
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| | r hereaſter; So that he ſeem d (con. 
trary to all other Inſtitutions) to found his upon Luxwry ; but pet no Society is oblig d to 
ſtudy the Contempt of Riches ſo much as they: For che End that their reaſury might 


ad Property ; ing them, that when the "Treaſury. Was rich, all private 
en were ſecure; and that by extending the Limits of the Empire, every Man who was 
of making himſelf great 
lature could allow Men to 


and rich, Which hath made me very. oft admire, how human 
Brutality of. bis Followers, than to the Solidity of his own n eaſon. And if we conſider 
eee e id not chiey defign go gratyy their [4 
xury,; but. to teach what; was uſeful. to his own. Intereſt: For he allow'd them Plurality of 


: AF > Ll of the great 
Prejudice he had done them in robbing from them their Liberty, and Property; but he 


from going about their public Employments. It appears at firſt difficult to reconcile their MW 


being lo avaricious. with the Want o Lhe gale for Reaſon teaches us to value little that of WM 


what we ught to do however it wants not its own Colours there; for it perſuades them, 
that tis good once to be in poſſeſſion, of Riches; that none can take them away ſave the 
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To return to my former Deſign, I continue to obſerve, That Men having no Defence 
againſt theſe Vices, ſave the Uſe of their Reaſon, as ſoon as this Reaſon was bribed by Ava. 
rice, or made drunk by Luxury, it ranged itſelf on the Side of thoſe Vices, and then frail 


the Philoſophers perceiving, they run to the Aſſiſtance of Reaſon, and they gain'd indeed 
many Proſelytes, tho they could not gain entire Countries. And after others had made 2 
t Progreſs in Greece, Pythagoras made one in Itahy; and his Recommendation and E- 
ſteem of Frugality retains yet great Vigor amongſt the Brachmans in India, as Confucinss 
has done amongſt the Chine ſe for many Ages. And the ſame Doctrine was tranſmitted by 
them to the Druide, the Joint Prieſts. and Philoſophers of our Northern Regions ; who made 
Silence and Frugality the Nurſes and Supports of all Virtue. Lycurgus diſchar d the Uſeof 
all Gold and Money, and made his Iron Coin ſo unpleaſant and e that (as he 

thought) no Man would be covetous of it. He ordered all Men to eat in common and 


ö R . [IF bY iy 


. 
1 « 


et LAND VR ee and their ſevere Cenſors were eſteem'd.in their Magiſtracy accor- | 


| ranſgreſſors of theſe Laws. Some of the Philoſophers threw away ! 
their Riches leſt they ſhould be tempted by them; and others of them did in their Cynic Way 


Vices, than by the Precepts of either the Old or New Teſtament; But theſe Lawgivers, not 
knowing the «nk of Man ſo well as He who made it, fram'd: Laws that were inconſiſtent 
with true natural Reaſon, or at leaſt ſubdued Nature only for a Time, but could not reform 
it. They gain d few Proſelytes but either by the Novelty of their Doctrine, or by a Love 
to Singularity. or from a hid Deſign of making, the People believe, That if they were brought 
into the Government, they would not rob and {queeze the Riches of their Subjects. 
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THE Heroes who condemned Auarice and laugh'd at Luxury, never failed of being u- 


of Virtue) We find that ZEp:mangxdas the Theban,. by being buried at the public Expence, 
(after he had been Maſter of all nee of the OO and e ep ys 
with, to bury himſelf) was more eſteemed, than, thoſe who. had all the Riches in the GY: 
Nor does the Roman Hliſtory remember with ſo much Applauſe the Triumph of any of their 
Generals, as it does the Generolity of Fabrics, Who When he was tempted by Pyrrbus 
King of Epzrus to betray his native Country, oyerbalanc'd that King's Gol, by his own more 
ſolid Virtue. I ſhall not contend much for the Sincerity of the Heathen Ph oſophers; but 
roteſling Enmity. to Riches and Frodigality, does fully evince that the | 
Aind gan find nothing worthier of its Imitation ; nor could Nature teach the 
1 Thing that they could, more eaſily. believe, than that he deſeryd moſt to be ad- 
mir q; ho valued himſelf leaſt upon his Riches. We have many Sects of theſe Philoſophers, 
who put Virtue under the Tuition of Sobrietys ſuch as the Z/ythagoreans, Itoici, and oy 
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icarus himſelf taught, That he who could live upon Bread and Water, was equal to 7. N 
f ad 5 . much Joy in his Sobriety; that it burſt forth into Raptures. Ihe ß 
do all in their Diſcourſes againſt uarict wad gay Ron, as Rivers do, when they - 
ſwell'd with too great Abundance: And in thole. Paſſions, expreſſed themſelves: ch a My 
ak: Tel, which was thought inimitable. by Hypocriſy : And their refuſing the 


| OG and Riches which they cried out againſt, wasconcluded to be a very probable 

| Argument of their Sincerity. They admir'd the wiſe Gallantry of one of the Athenian Phi- 

| loſophers, who when he was reproached as railing only at Riches, becauſe he could not com- 

mand them; left his Philoſophy for ſome Time, and turning Merchant, enhan ſed . 
. Trade of the City: But then divided what he gained moſt generouſly betwixt the Com- 


nothing by his Trade, but the Belief that he ty : 


ealth and the Poor; defigrung to | e . 
wanne Nor can I forget Phoczon's generous Anſwer tg the Ambaſſa- 


vos in earneſt a Philoſopher. 
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| lexander, who having brought him a great Sum of Money, he ask d, Why Aer. 

. 2 bim that vaſt Sum of Money? And when they had anſwer d, That he had ſent.it 
do new his Eſteem of his great Virtue; he replied, 'That he hoped Alexander would ſuffer. — - 
dim to enjoy that Virtue for which. he eſteemed him, and which he had never gain d by, | 

- WH 2iches. And tho the Philoſophers were very exceſſive in their Contempt of Riches, and, | 

WH contradicted thereby Nature as well as the Multitude; (which made them in the End as ri- 


| | diculous, as the Vices trulyswere which they contemned) yet certainly God did think fit 


11 ſend theſe Philoſophers into the World a little before His Son, to convince Men, that the 
q = Vices which He was to curb by His Goſpel, Were abhorr'd by thoſe whom they honour 3 
; WT with the Names of Wiſe Men, and Lovers of the Truertrn . 
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HEN Nature began firſt to yield to Vice, and to be miſled by blind Appe- % 1. 
tites, it yielded 2 Ambition in the Angels, to Vanity in Eve, and to Revenge ee 5 
in Cain: But it did coſt Vice many Ages before it could prevail ſo far as to neſs, and how 

v Y* perſuade Men to toil and ſweat beyond Neceſſity, or to believe that to be ne- Mien . | 
 ceſſary which was ſuperfluous; fo far were theſe contrary to Nature: Nor had it ever by he Con 
been able to corrupt reaſonable Men without diſguiſing its Deſigns; and therefore it firſt re- veniency of | 
preſented to them that Men growing numerous and unjuſt, it was fit to divide that Land Property- 
which they inhabited; pretending that the Earth which God had given them would be daily 
beautify'd by thoſe to whom each Portion ſhould fall, and every Man remaining content 

with his own Share ſhould want all Pretext of oppreſſing his Neighbour. This Property Le 
became afterwards fo charming, and Men were ſo pleas d with what they had, that by a fatal 
Miſtake they concluded the more they had, they would be the more pleaſed ; and ſo that 
which was deſigned to bound our Appetites, did enlarge them. 5 
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Tuus Avarice was the firſt of the Two Extremes which attacked Frugality; and as the 
Number of Men increaſed upon the Face of the Earth, it increaſed with then; for its Pre- 
tences grew thereby much ſtronger, becauſe it was ſo much the abler to perſuade Men that 
by how much the Multitude of Sharers grew, the Shares muſt leſſen by the ſame Meaſure: 
And that they would not be able to ſupply their Neceſſities without making laborious Pro- 
viſions for them. And when Men grew very numerous, Avarice thought it Time to ſuggeſt 
to them, that if they multiplied by the Proportions e Ted, the Earth which was 
already ſcarce able to ſupply them, would ſhortly become abſolutely inſufficient. Tho . 
varice had thus got ſome Footing in the World, yet becauſe Commerce was then only en- 
tertained by Exchange, it could make no conſiderable Progreſs, till Men for their own De- 
ſtruction had digged up Gold and Silver, thoſe Metals which have deſtroyed more than Iron . 

or Steel; and then it bet ni ſomething that was durable, and might be hoarded up, toild_ 

to Exceſs: But even that Money it laid up, being thereby barren, was ſo much the leſs de- 
 frable; therefore it ſuggeſted to Men the taking Bonds and Obligations, with eating Uſury. 
-And thus Avarice grew up to its full N f EE os, 3 ſits, 
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under which for as Time ran on, Twas e 
 Avarice infi- Mone 


| 2 Men's 
aſſions, and * 


Without whict 1 IT 
making his Intereſt theit's, 
Right of Blood and the Juffice of their 
| hat 


— W's ſee Riches pro 


Tr any Man deſign to N furniſh! 
reſolve to improve himſelf i | 1ences, he muſt owe his Education, Travels, Books, 
and Inſtruments to his wana, and poſſibly he may buy a Poem, Play, or other Book 

which may afterwards make the Stock of his 1 _He who wants Children muſ 

adopt Riches in their Place, and after he has comforted himſelf againſt the Miſeries of old 

Age, by being courted by all W either expect Succeſſion, or Legacies, he at laſt thinks 


he can perpetuate more his Name by. leaying a great Eſtate, than by leaving a Son, tho fe. 
. commended by the beſt Parts and Education; having obſeryed in the long Courſe of his | 


_ Life, that a great Eſtate is more eſteem d than generous Qualities. I have known Avarice 


— 


* 


Harmony; and thus he who wants only two or three Hundred Pounds of Ten 
Year, or he who has a whole Barony, except ſome few Acres belonging to a poor Neigh- 
to complete its F Which falſe Colour 1 King Ahat 
yard which he got to the Deſtruction of his Queen and Kingdon 
Gameſters as an innocent Love of Divertiſement, and perſuades them that their Anger for 
| loſing proceeds not from an Eſteem of the Money they have loft, but from the Shame of 


being overcome. It perſuades the Lazy, that if they come once. to an Eſtate they need 


io be afraid of loſing any Thing by their Slothfulneſs, And thus it promiſes. to be 1 


ledge to that ſoft and nice Humour... It perſuades thoſe who are in Debt, that any Thing 


* bk lawful which may pay it. I was pleas'd once to hear a Lady ſay, that the abhorr' d Priua- 
teering ſo much, as a Kind of public Robbery, that ſhe would no way ſuffer the Mone) 


- ariſing from the Prizes in which ſhe had Intereſt, to enter into her Pack; that is to ſay, ht 
would buy no Land with it for her Heir, but deſign d with it only to clear her Debts. A 
nice Way indeed of reconciling Coyetouſneſs with Honour, Law and Conſcience: Yet | 
could not but regret to hear another Lady whom I eſteem'd much more, ſay, Oh, that my 
Debts were paid; to the End I might have the great Pleaſyre of doing Works of Charity: 
To which my Anſwer was, Madart, Sell a little of the Land you lately bought, and 
pay thoſe Debts, and yet ye ſhall have remaining Thrice as much 
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inſinuate itſelf with ſome, as twere only a pleaſant Effect of the Love of n and 
jouſand 2 


bour, can be as little at Eaſe till he get theſe, as he whoſe fine Lodging wants ſome Rooms iſ 
ang, Ahab to covet that Vine | 
Kingdom. lt infinuates itſelf on 
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Strings well tun d, fave one, but the leaſt De 

Nor does Bealam itſelf lodge ke gener Varieties of Madmen, than Auarice produces; for ſome 

will be fo mad as to ſtar ve the 

Eſtate. And ſome have paſt by their ſtarving Relations, to leave it to one who had no re- 
commending 1 fave that he would fucceed him in his Humour, as well as his Eſtate, 
and keep together the beloved Treaſure: And ſome who would not leave e to the 
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Elb. e, Heb. 12." l. de e by rhefe WORE, 4nd rhe Sin which Auth = 
57 = F for the Greek Words, Suren urg ; la may be better tranſlated; the w 0 
circumſtantiated Sin, of the Sit which bah the fa e and in this Aude 15: the - 17 4 


moſt” dangerous of all Sins; that others occaſion Remorſs by. their Heigouſneſs,” but 1 is 5 
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Produdt of Reaſon; yet it is too well known, that Avarice is ſometimes ſo abſurd, that it - 
ſeems to have more of a Diſeaſe thin « Vice'in.it; and/to be'rather a total Want of Reaſon 


than a tion of it. But alas! it is ſuch a Diſeaſe as comes not by Fits, as other Vic 
do; fo og runkard- may be . ve? -and-theLeacher is ſoon Aral, but the Miſer ane 
covetous Man is always tortured. And in this it differs from other Diſeaſes, that thoſewho _ 


me ſick of it, deſire never to be cured; and therefore it reſembles. more a Madneſs,” Which 
makes Men admire and value themſelves, even in that wherein all Men elſe ſee they are di- 


ſtracted. For there are Men truly mad, who talk reaſonably enough on all Subjects, ſave 
on that one, in Which they are diſtempered; not unlike an excellent Lute, having All its 
"TY is ſufficient to diſconcert all the Harmony. 


elves, and the very Heir to whom they are to leave their lentiful 


Poor, have left their whole Eſtate to Perſons who haye bribed them out of it, by incgpſide- 


rable Preſents (for Bribing is the onl y Flattery that can prevail on the Avaritions;) and though 

they would not give a Selling for an eloquent Panegyric, have yet left it all to ſuch inſipid 

Flatterers, and have ſuffered their Eſtates to be taken awa by Proceſſes, or expoſed to pub- 
lie Ene mies, rather than ſecure them by a timely and = Expence againſt either. 1 

have alſo admired to find, that Men who are ſure of n6P!: 


„as in Turkey, and it may be 
nearer, ſhould of all Men be moſt avaritious, though it is gh able that they toil for their 
Tyrants, rather than Heirs, and yet the counterfeit Happineſs of Griping, is irreſiſtible.” 80 


: Wi hes. Teens only to 3 8 itſelf with its eee wrath to uſe them”! as the Devil og 
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or as Avarice ariſes often from a diſtempered Judgment, Ba 
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authorized; as Drunkenneſs in Germany, Revenge 1155 in Traty; the Ind 7 by Ta ref. 
Lad inelines Men fomewhat ta Avarice; the Pride of Scotland to Pro ig: ality ; andtt ie Plenty pere 
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1 vi of Mud; ſo it is ſometimes copied by Imitation, 5 a Pi- tation an 
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the Melancholy, that he may ſtarve, and that in laying up Riches he on; provides for Na- de fem 
ture; without which he is as much a Self. murderer as if he ſhould cut bis own Throst; Nam Io. 9 +17 ll 
zu alamitnra negat, ect. And for the fe © Reaſon we fee the older Men grow, Wes 5 F 
the more 'covetous, becauſe the more melancholy 


n © 
i 


iggardlineſs Fl ſins 2 hd 8 vi 855 ef 4 


5 


mi- 
d ö 


of En land to L. : In which Caſes, Reaſon is rather prevented, than corrupted or per- 8 | | 
0 ſuaded. Nr durſt eirber Prodigality or Avarice undertake to ch, Tome 25 Non live, . 4 
if they had not the FEA of general Example, to whi Men, 1 
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tality, and Foundations of Charity. From which humbler 15 | 3 
Hiltc ry of the Council of Trent, riſes 
Churc 


| beſtow'd on the Church of England, for pr 


2 been aſtoniſned. In ſecular 
t 


really 
believe himſelf Public-ſpirited, when at the Bottom his chief Inclinations ariſe from e 
Intereſt, which we now, by a kind and gentle Word call Convenience; which is, in Effect, a 
Combination of Luxury and Ayarice, each whereof finding themſelves too weak apart to 
encounter the Strength of Reaſon, have moſt remarkably in this Age join d their Forces to- 
gether, and aſſum d the inſinuating common Name of Convenience. O, Happy Orator! Teach 
me thy Art of Perſuaſion, and beſtow thy Bags upon thoſe who delight to trudge under 
them; but if I could perſuade as thou canſt, I would «endeavour to — 4 Mankind from 
thy Tyranny; for if thou, bewitching Convenience, be made the Standard, farewel for ever 
to the Glory of Martyrdom, to the Loyalty of Subjects, to the Dutifulneſs of Children, and 
F .d ES ot ons 
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Hin thus ſeen Avarice condemned by Nature, by the great Author of it, by all tbe 

| 4 and wiſe Societies of Mankind, and by that ſame general Agreement of Men, which 

| hath. taught us that our Souls are immortal. © © | 
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F of Frigdly abictveric, ol ie enndhiets 
under which Avarzice has cheated us: It will be fit to proceed to conſider the Remedies and 
Arguments whereby we may ſecure ourſelves againſt its Influence. 
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= I his Reproach:,!Qr elſe having conceiyed an Opinion When they were young; that 5 

= their Parents Were very rich, as all avaritious Men are thought to be, they concluded the 

might allow themſelves to ſpend the more freely. But upon the whole Matter, I my 5 

W clude that La dian wiſe who laugh'd at the Eürspeunt, who toil exceſfwel 
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the Want of Practice is look'd upon as Want of Parts: But I have obſerved few who deſer- 
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never valued that Money which they admire, having died without bein g Maſter: of ny „ 
Pound, tho he could have been Maſter of far more than thoſe Miſers durſt have wiſhed: 1 
Alexander laughed at it, and deſired him to offer ſomething to him which he 


e Love of it has made Knaves; and it were better not to be tempted to the Crimes 
that Avarice occaſions, than to be e the Treaſure which it lays up; ſince it: may, 


and oft-times does fail to defend, and at beſt but ſecure ſome few againſt the many Evils ; 


Tux beſt Plea that Auarice can make, is, That it provides againſt thoſe Neceſſities which — 

_ otherwiſe would have made us miſerable ; but the Love of Money deſerves not the Name of 
Avarice,' whilſt it proceeds no farther: And it is then only to be abhorr'd, when 1t cheats — 
and abuſes us, by taking us believe that our Neceſſities arè greater than they are; in which 
it treats us as Fools, and makes us Slaves: But it is indeed moſt ridiculous in this, that oft- 
times after it has perſuaded Men that a great Eſtate is neceſſary, it does not allow them to 
make Uſe of any ſuitable Proportion of what they have gained; and ſince nothing can be 

called Neceſſary but what we need to uſe, all that is laid up cannot be ſaid to be laid up for 

Neceſſity. And ſo this Argument may have ſome Weight when it is preſs d by Luxury; but 
u 18 ridiculous when it is alledg'd by Wii ß 8 7 


* 


; 
= / , : 1 
F *. - * 
a 1 5 n 1 4 
; | 1 
. £ 4 * 
: 9 N IP $ p 
a \ 1 x 
; % 4 
- 
= * 


z » 
25 
\ 
* . "Og 
* WR 
4 v 
1 1 , 
; 2 
* 4 l 
er 
L a — ts 


SR 
AY EA on 
p 7 1, 


5 1 $ * ' * A 
by. 1 * 4 ; 

Ne 5 » , 

T's 1 


= I Thave therefore off-times admired, how a Perſon that thought it Luxury to ſpend 1 
=_ 5 Hundred Pound, toif& as a Slave to get Four Hundred a Year for his Heir: Either ne tho 


ada n honeſt and virthous Man uud not exceed TWwẽ o Hundred! Found in his 
nat; icht hon 


ght he ſhould not) Why did be bribe his Eleir 10 be hxurio us b 5 ig in | 
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I know ſome who preſerve: themielves againſt Avarite, by arguing; often with their own 
Heart that they have twice as much as theyexpeRed; and more tham others who they thin Wl 
live very contemtedly and who did bound their :Deſigns/in- che Beginning witk moderate 
Hopes, and refuſe õbſtinately to enlarge, leſt they ſhould'thus launch but into an Ocean thy | 
has no Shore. G enn eren ee l en 5 19 Heth :0 nr 572%; : 
Fm vo 5nd Se 15: 3): J AG P9112399207] Sow. 219010 ro 
Do medtate much upon the Folly of others who are remarkable ſor this Vice, will hep 
ſomewhat to limit it; and to rally him who i Hdiculous fer it, may influence him and other; W 
to contemn it. I muſt here beg rich and avaritieus Men's Leave, d laugk as much at their 
Folly, as I could do at a Shepherd who would weep and grieve, beraufe bis Muſter would 
give him no more Beaſts to herd: Or at a Steward, becanſe his Lord gave him no more der. 
vants to feed. Nor can I think a Man, who having gad à great Eſtate, is afraid to live 
comfortably upon it, leſs ridiculous than I would do him, who having built a conveniem 
or it may be a ſtately Houſe, ſhould chuſe to walk in the Rain, or expoſe himſelf to Storms 
leſt he ſnhould defile and prophane the Floor of his almoſt idolized Rooms. They who think 
| that they are obliged to live as well as others of the ſame Rank, do not conſider that every 
Man is only obliged to live according to his preſent Eſtate. And therefore this Neceſſity 
. will alſo grow with our Eſtates; and this Temptation rather makes our Neceflities pa 
5 than provides againſt them. And he, who having a paternal Eſtare of an Hundred Pound 
. Fear, will not be ſatisfied to live according to it, will meet with the ſame Difficulty when 
he comes to an Eſtate of Ten Thouſand Pound; and like the wounded Deer, he flies not 
from the Dart, but carries it along with him. We are burStewards,' and the Steward ſhould 
not be angry that he has not more to manage; but ſhould be careful to beſtow what he ha; 
and if he do ſo, neither his Maſter nor the World neee bbb n 09 e fig 
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Tieren, THE next Cure againſt Avarice, is, To conſider what abominable and dreadful Effe 
of Covetoul. it produceth in the World; how, like the evil Spirit that poſſeſſed the poor Wretch ſpoka 
Heſs. of in the Goſpel, it drags him up and down through Deſerts and Mountains, throwing hin 
ſometimes into the Fire, and ſometimes into the Water. No Climate ſo hot; nor cold, 
no Sea ſo boiſterous, nor Shore ſo "_ but the avaritious Man muſt venture upon it. 
And after he has gained ſomething at the Price of ſo much Toi! 1 it barbarouſly 
ſtarves, and 1 denies him the Uſe of his own. As if God deſigned to puniſh thoſe 
Sinners ſo, that He will let all the World ſee them want the Uſe of that for which they | 
have damn'd themſelves. There can be nothing more inhumane than Avarice, when it per- 
1 ſuades Men to enter into Plots and Factions, that they may augment their Eſtates; and pet 
1 | will not allow them to beſtow fach a Portion of theſe upon their Deſigns,” as may ſecure 
5 themſelves by making the Villany facceſsful: And we have ſeen of late, Men of yaſt For- 
tunes, forfeit them, and their Lives too, rather than contribute what was inconſiderable, 
. dat abſolutely neceſlary for the Succeſs of their Enterprize. Many alſo are perſuaded, as it 
5 were to bury themſelves alive in Mines, and Coal-pits; or to Sacrifice many of their Years, 
| „e in ſuch Places as Scranderoon, exchanging Life itſelf, which is moſt deſirable, for 
mong 


„that tyrannous Idol. Envy, that eruel Torturer of the Soul, "deſerves a Place 2 

the Executioners which attend Avarice: For moſt Men's Avarice proceeding from 
comparing themſelves with others; this muſt neceſſarily beget Eney; and En ry forces Men 
to toil till they be as rich as thoſe: they 'envy. I confeſs; that Ambition raiſes alſo Envy; 
but in the Ambitious, it refines itſelf into a noble Emulation, and forces thoſe who are poſ- 
ſeſt with it, to do what may exalt them to an _ Height with others: And this requires 
Liberality, Clemency, Sc. But the Envy of the Avaritious, depreſſes the Spirit to that 
Earth, with which he is, by a Love to it, united; and makes him ſtarve the Poor, bribe, 
cheat, and oppreſs; that he may be as rich as thoſe who occaſioned this Paſſion; The En- 
vy that arifes from Ambition, cannot always keep a Man on the Rack; for the Occaſion 
fails, tho the Inclination remain: But in this alfo, Avarice is the moſt difquieting of al 
. and Paſſions; that every Thing that it ſees,” or hears, both kindles and feeds its 
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Vices, ſhould be the Employment of Churchmen; and we ſhouſd fly for Protection againſt 


ö „ 4 


Urox the whole Matter then; Men ſhould "conſider moſt of all Things the Education 
of their Children, as the only Way to make them happy, which is all the avaritious Deſin : = 
And this is not to be done by providing too much, but by making them to be content with —_ 


very As. O06 who is bred up in folid Virtue, will not probably ſpeak, or do what may 
forfeit his Eitate ; as he will not endanger it, or his Health, by Women, and Drinking: He 
3p think the Little chat is left him, enough; and his Frugality will make it ſo, if it 
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need no Floquence but ſolid Reaſon, to charge the avaritious Man with Theft, in | 


WI 1 
ſtealing from the Commonwealth the true'Uſe of thoſe Riches, Which are neceſſary for the 
Support of the Common "Treaſure, the Neceſſities of the Poor, and the Increaſe of Com- 
merce; Which made Timandridas the Lacedemonian chide his Son, who valued himſelf for 
having ſpent nothing, as having thereby defrauded his Country, his Neighbours, and the 
Poor. We may likewiſe charge him with Murder, (as I formerly inftanced) for he takes 


* w 


away the Life of the Poor, who refuſes the Means of ſupporting it: And Men feel too 
much, not. to find that Avarice tempts its Slaves to invade their Neighbours in Time of War, 
killing all choſe! who intercept their Prey; and murdering, in time of Peace, by Proceſſes, 
thoſe from whom they can expect any Eſtate. It makes Men at laſt Atheiſts, by perſuading 


them that God. is not able to ſupply their Neceſſities; and they are really ſo, when they truſt 
. and not Him, Idolaters they alſo are, becauſe they worſhip Riches as their only Deity. | 
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To raiſe our Thoughts higher than thoſe Moral Arguments, 
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oughts which Nature faggeſts: For we have immediate Promiſes from an Omnipo. 

tent 
lieve their Neceſſities ; by which Advantage no Heathen Philoſopher could have ſecuted 

Men againſt the Fear of Want, which is a ſtrong Temptation to Abarice. And apgairiſt which 
the Apoſtle very wilely F Heb. 13. f. L r be without Covetouſneſ; 
and be content with 72 Things as you hate; for He hath ſaid, I will never Jeave thee, ny 
for ſake thee. And becauſe this immoderate Care ftretches irſelf ( th | 
od hath :defir'd us to leave our fatherlefs Children: upon Him, and declares Hinfelf the Fa 
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the moſt ſpiritual Heathens 1 5 imagine. 
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For they condemned only' the outward Effeds 


ny 


Pagan Philo- of Covetouſneſi, when they prevail'd againſt a Man's Reaſon, and proceeded ſo far as to 

g thi in v +: lived; or che Neighbours whom he injur'd, by Theft, Rob. 

their Reme- bery,, on Oppreſſion. But Chriſtianity deſigning to make. the Heart a Temple for the Holy | 
Ghoſt, and Man an Heir of Heaven, it did therefore command him to keep his Heart pure 

Ove ited. 110 the Inclination, 

without wWronging any elſe, ſave the Perſons. in whom theſe Deſires were raiſed. And thy, | 

he who deſires to, have a great Eſtate, without deſiring an) other Man's; or who wiſhes | 

that his Neighbour's Lands or Moveables were his, even; for a Price, is condemned by Chi. 

ſtianity, as guilty of Covetouſneſs and Concupiſcence, and as one who has not learned tha Wl 


from that Concupiſcence and Covetouſneſs, : which polluted or diſorder 


noble Leſſon, To be content with his own Condition, whatever it be. An Accompliſhment, 
which the Great judge of all Things requires in thoſe whom He will own for His Servant, 
And for our better e the Heart of Man, it will be fit to diſtinguiſh Three De. 
grees in this Irregularity. The Firſt is that, whereby the exterior and ſenſible Object, entring 


in by the Senſe into the Fancy, does ſo ſuddenly move the Appetite, that the Judgment ! 
has no Leiſure to perceive, much leſs to make Reflections upon, it. And there can be no 


| Irregyularity in this Degree, except we have fail'd to accuſtom our Judgment and Reaſon to be 


£ < 
7 


watchful, as it ought to be, over the very firſt Motions of ouf Appetite, and to obſerve | 
| continually. (as a good Gentinel) what enters in by the Ports of our external Senſes. „ 


Tus Second Degree is, When the Object makes its Impreſſion upon the Appetite, and 
raiſes Commotions, whereby the Judgment takes a wrong View of the Object, tho after- 
wards the guogment overcomes ; yet this Diſorder deſerves. the Name of a vicious, or irre- 
gular Aﬀe 


in Charge. 


4 


Taz Third is, When this Commotion in the Appetite laſts ſo long, and prevails ſo much, 
that it makes the Judgment doubt which Party it ſhould take; and becomes like to a 


Rider, who keeps his Saddle, but with Difficulty. In this Degree, St. Paul repreſents Man's 


Reaſon and his Covetouſneſs wreſtling againſt one another. I confeſs, that Are/forle acknow- | 


ledges, that there are ſome Appetites in a Man repugnant to Reaſon, which indeed he blames: 
And that Plato (before him) taught in his eloquent Way, that the Chariot of Reaſon was 
drawn by two Horſes, whereof one was black and reſty, diſobeying the Reins of him who 
govern'd them. Seneca alſo numbers thoſe N which oppoſe our Reaſon, among the 
culpable Paſſions: But none of them diſcover d the Irregularity of the firſt Two Degrees; 
and the, beſt of them ſaw only the Irregularity of the Third with ſo dim an Eye, and thro 


ſo thick Clouds, that St. Paul had: Reaſon: to aſſert, That if the Law (meaning the Moral 1 


Law of God) had not ſaid, Thou ſhalt not covet, Man had not perceived the Sin that lies 
in ſimple Concupiſcence. And whereas: the Heathens did only forbid theſe immoderate 


Cares as inconvenient, our holy Religion goes higher, not only in its Purity, but in its Pe- 
nalty. For all Anxiety, as to ourſelves, or Covetouſneſs, either relating to ourſelves or | 


Neighbours, are forbid upon Pain of diſpleaſing a kind Father, and an infinite God, and 
becomes uneaſy, by the cutting and ſevere Reproach of a terrified Conſcience. Whereas 


among moſt Heathens, the Conſcience did take no Notice, nor thunder out its Terrors 


upon ſuch ſpiritual and inward Delinquencies. 


ent God, that thoſe who depend on Him ſhall never want. And to affure dem the mor 
_ of Elis Care, He, calls the Poop His Children, His Family ; and bas wrought Miracles to r. Þſ 


to Sur Poſterity, that ſame 


. . doiatcs beet ng hs | 
, the POLE that is required in its Believers, beyond what 


ion: Not unlike to that Diſorder a Rider is put in, when his Horſe boggles at 
any ſudden Object with which the Beaſt is ſurprized, and which, tho” his Rider overcome 
without Difficulty, yet it ſhews, that he has not ſufficientiy managed the Horſe he has taken 
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| | Deſire to heap up, tho' uſeleſſy th | 
4 and therefore the one is the worſt, the other 3 the beſt of Neighbours; for as the 
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HERE( is, I confeſs, à Difference betwixt Aburice, and exceſſive Par/amony, or wa. r. 
Niggardlineſs, that wrings from others what is their's; this only exceeds in ſpa- © The Of | 

ring too much what is one's on; the one riſes pure and ud Progre 
therefore in the e 1h Fthe World it was 5 2 


i 


ly from a Fear of Want, and of are 
| . 05 known; the | her from a, or Niggardli. 


one is à kind of Self-defence;' the other an Invaſton; 


Miſer checks us when we exceed in our Expence, dhe 18 moſt") in yy to wrong us, 
leſt he thereby encourage others to wrong him. The Niggard is, generally ſpeaking, 2 8 
ter Subject than the Avaritious, for he is afraid to loſe what he has; whereas the AVaritious 


loving more what he wants than what he has, hazards the preſent in Expectation of a great- 
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| 's en ns ; 8 ä 1 nr dro e ine eie n 
Nie GAR DIINEGS oft- times grows up rather from Education than any vicidus Inclina- 


Aly. 40 abhorctheir Exrravagancies, and to be terrified at the Miſeries to which they here 
ſeen them reduced by theſe Extravagancies. Men'exptefs their Abhorrence of this Vice, 
in calling ſuch-as are maſter d by it, Miſers; as if they Were the ma miſerable of all Menn 


Bot yet they muſt have ſome Pleaſure in it, elſe they would'not be fo affiduous and diligent © 
about it; certainly they think, to ſpare is to gain; and therefore they wonder why others 
who take ſuch Pains to gain, ſhould laugh at them for taking Pains to ſpare. Nor do they - = 
ſee that they Want any of theſe Things, for providing of which others take Pains to heap 
up Money, or that tf 2 ſhould” toil to get Money to entertain others; and upon theſe | 
Grounds it is, that we find the Parſimonious to be generally proud, thinking they ſhall never 
need to depend upon ny But yet Parſimony is to De piged, ſince it exceeds, for it muſt 
proceed froma too high Value of Riches, and ſo argues a Blindneſs in our Reaſon. And it 
employs too much of that Time which might be better beſtow' d, ſtarving both Charity and 
Friendſhip, the greater Duties, as well as Comforts of our Life. Vet it may ſeem a more ex- 
cuſable Vice than Avarice; for Avarice ſtill promiſes to employ the Money that it tempts 
us anxiouſly to ſeek, in the Service of Charity and Generoſity; but after we have got the 
Money, 1 will not allow Men to employ it, no not on their own Neceflities, 'tho* 
the Niggard (God knows) is himſelf a great Object of Charity; which made Horace ac- 
count it a Madneſs rather than a Vice. 1 9 VV 


Parcus ob heredis curam nimiumque ſeverus 


THE Scripture aſſures us, that Riches take the Wings of the Morning and fly away. 5-8. 2. 
They do not wait: till others come and take them from us, but they naturally tend to fly Fe oh 
about, and therefore they run away with ſo much Haſte, as deſerves to be called taking of ee 
Wings, and they leave us ſo ſoon, that this Haſte is called the Wings of the Morning; and fed wich the 
when they have taken Wings, I imagin Fee them loking back A 4 and laughing mis Sabel 
at thoſe who thought to have ſecur'd them and kept them Priſoners. Let us then endeavour, 
with the wiſe Apoſtle, to learn to be content in all Conditions, expecting more permanent 
Riches and Treaſures: Imitated in this by Horace, Who reflecting on the Inſtabilityef For- - © 
tune; had the ſame Thought from his Fountain, as moſt of the Heathens borrow Tom the ' 
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tion, and I Have ſeen ſome become parſimonious by living near Prodigals, having Occaſſoon 
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* 5 it as tobe to his Eaſe, as we ſee in 5 and many other Paſſages i in his 

Satyrs condernn it eaſily, Juvenal in his, rails at it bitterly, and troubles himſelf almoſt * 

much in Writing a it, as Covetoulneſs could have vexed bim: like Huston whi 

W Anger. v f 1807 eee fron} e TRE, ene 

crit Aang © 0 n an r war 1 
Pint. Corstonbelk, compares it 20 an evil Eye, which a a. 

And Her Horace tells us, a an NE * „ ts ror! c 
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. ; 0 NE of 15 chief Pleaſures and Arts of Moral Philoſoph les in e the 
| That the fpe- Mit Mixture of Paſſions and Vices with one another; as to oye Plutarch himſelf T nfm 


cial Humors ff 


in Morality, pecial enough, Ee himſelf. with obſerving who were covetous, Who predigal, & 
ö 7 Hp o give cane lances of this u len | will oflibly beſtow an Efay apart 6 10 


. py Eſlates in the Lellier of King * who would not beſtow an Hundred — 


Char 
ucation of their Heir, do LW with Delight many. Thouſands 
3 Haufe e the 0 ARE bim; 1.98 that Neyo 8 allow 0 4 A 
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ab — Name this Tranff d. The different and contrary. Effects pro- 
far by the ſame Vice or allion, are Proofs of this: As for Inſtance, a mere Niggi 
 flaryes his Cauſe; for he dares not beſtow ſo much as one Shilling upon Hope itſelf ; wheres 
Niggardlineſs be quickened by ſome Degrees of Avarice, no Man is a franker Client n 

the \ rea for he Knows Money is a better Fee, than the good Dinner the - Luxuriou 
thinks a ſufficient Reward. It is ordinarily obſerved, that a Niggard's Feaſt is the eatell! 
and the Reaſon ſeems to be, that they deſign a thereby to convince the World, that their Pat- | 


ſimon 4.4 joey oceeds not from their over-valuing Money. But in my Opinion they, as Painter 
to 


not u aint, miſtake Proportions more than others do; or it may be the Oo 15 
without Deſign of Gain; and ſo their Entertainments a are Neben aha not Fes 
welt, 2 YE ie 8 haz ould 
The Rite y have hong that as the World grew older, 1 0 
. ve been more ſhunned. For the more Men multiplied, and the greater their 


ngers grew, they ſhould —.— been the more eaſily induced to ſh Expence, 
that they might the more ſucceſsfully provide againſt thoſe A But 
et it proved otherwiſe, and Luxury was the laſt of all Vices that prevailed over Mankind; 
for mer Riches had been hoarded up, they 558 as it were into Luxury; and after that 
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was ſufficient to pff their Neceſſity, And when I asked them, Why they rth from one 
Extreme to another, in ſpight-both of Reafon and Cuſtom? They anſwered, That what for- 
merly * had was not Worth elt 8 ; and 1 ey ſpent it in Hopes thereby to 


gain 
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3 * a ny po Nerger Lurup more de gen ws 
mad =_ of by Providence, to revenge their Quarrel?'" And 40 Naa the Con- 
querors. Thus when Rome had by W » hel 8 ſubdu d the 58 it was drowned 
| of Rich 1 75 theſe. brought pon it. : 
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ils Wee has its own 3 al Diſguiſes' te tod for it "transforms itſelf” into Vines TY : Oo 


whilt- like that it runs faſter from Avarioe, and-1 zug more loudly At, it than Liberal 


ſes under 


Purſe always for Men of Merit. Beauty and 2 are its Penſioners, and all-manner * 
nene are ſtill in his Retinue. It obliges che Peaceable to favour i it, as an Enemy 
to every Thing that is'uneaſy : And it engages Men of Parts to TS for it, becauſe whillt' 

| Wale bx reaſures ih have hoared up, it fepds the Hope and Expectations of ſuch 

2 were provided by Nature of nothing; but à 1 Sect of Wit. Aa Hibs being ſeldom other 
matches betwixt Liberality. and Prodigy, ö but ſuch as re to be meaſured by exact Re- 8 | 
flexions upon the Eſtates of the Spenders, it ſometimes praiſes that as Liberality, which _ 
ought to Be. condemn d 90 Luxury. And even where the Tranſgreffion' may be Aeernell by 


the bribed and inteteſted Multitude Will not acknowledge, that Liberality „ $qrpany ard its 

| Bonds has loſt 65 Name Is Wiſe alſo from the ſame Principle authorize this Vice, by the 
Pretext of Law, crying out, That evefy Man ſhould Have Liberty to diſpoſe of his own, as 

he pleaſes;' 1 by od of Commerce, ſayi 8 a ſerious ace, That Frugality would 
ruin all Trade. 50 if I Aan ſpend beyond his Meaſure,” Rithes hould not circulate; nor 

| ſhould virtuous, pede or es Men .find in this Circulation Occaſions to excite or 
reward their Induſtry.” "A from this robably ION the Law of Er lands not inter⸗ 

dicting Damned Oe} im the Fe Nation of” e i gr as the] as of all other 

e do.” ray | f n eee e en e | 
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1 know allo 5 Ly devout Men, who 10001 dena us, 
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\ Char oY 


Charity cannot perſuade them to mY Others recommend Luxury as chat which 


Wit, ſtudy Painting, Architecture, Sculpture; and by theſe the Rich adorn the World, and 


make it a more N Inſtance of His excellent Skill, who firſt formed it, and deſtowed 
thoſe excellent 


Perfumes, and many other Things which He muſt allow to be uſed by Luxury, ſince Fru- 


alents on Men for im roving it. That ſame God alſo has made Jewels, | 


gality knows no uſe for them. But 7 eat Advocate for Luxury, is Self- Love, that 
Orator which never fails to perſuade. And it ſuggeſts to us, that the greateſt of our Con- 


cerns ſhould be for ourſelves, and bar a eit de Man ſhould think all thrown away, 


which he ſpends not to pleaſe himſelf. And which he can no way do ſo well as by grati- 
Rc gall his own Appetites and Inclinations with the full En njorment of all they can deſire; 
ublic Good, and Charity, being meer Notions invente Philoſophers and Divines, 
to make us ſhare with them that . which when e have once got, they 13 at us 
for Parting | with. 5 a eee 
1 cohfeſs that Al the Ar guments this plead for for + Arabs dem to n at laſt in Pad 15 
of Luxury; for to what Nes ſhould a Man lay up Money, except he uſe it! And Na- 
ture wou 4 not allow one to toil much for it, if it Fd not, that he ena to himſelf to 
live one Day foftly and 2 on the Fruits of theſe Labours: And on the other band, 


Luxury never approves an ment or Deſign that Avarice can bring; for it is ſo much 


taken up with the preſent . ure of mag what it has, that It I allow itſelf no TIE to 5 
foreſee, or toil for what it may want. „ VVV ws, 
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itjous'; whereas they never gained one Proſelyte from Ayarice. And I have known ſome 


who have ſpent a very prodigal and luxurious Youth, ' throwing away the Little they had, 
50 16 foon they 7 DE l 4 


became fo fond of it, that they could not part'with N 


of the Univerſe; for thoſe Who have 10 5 . 
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felf does and to 25 height that it fene 10 per angry At Liberality, as being only a Lind which We 
of Niggardlinefs. ſt pretends to keep! open Table to thoſe who rve; and to te an open '7. ry ds 


| Some devout 
Luxury too much in this Age, - becauſe it entertains and feeds ſo many poor Artiſans, and and virtuous 


others who would ſtarye without 155 e havir no other Trade, but the making People think 
Perfumes, Laces, Embroideries, a 


ity 'contemns as Baubles, or E roy 


abhors as Poiſons. And though 14 705 Cherie had in the Youth of Chri iſtianity, Vi F the : 
enough to perſüade Men to entertain ns dus as Members of the ſame Body with them: Deca 
od ſeems nom to perwit Luxur throw away chat Money amongſt the Poor, wich 
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+ AS Avarice differs from Fd * does ddigality Luxury ; ; for Pro igality 
The B. a profuſe ſpending on others, but Luxury, upon one's Tee, 2 Prodigality a Man ſeems to Va- 
E ve 2 Moo more than 77. becaule; he prefers them, defrauding te of Neceſſaries, 
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— — to feed. be rod and þ his Luſts. Fer 
Kai ge. To I 113 — 5 mf range, wh hy. 5 1 Laws 6: {6 ſevere 1 Prodigals, in in nin 
and rn he La 


Loris Wh reas it © foems that the, Prodigal is Teton an Enemy to Commoy 
" to e his n to Amel; 


Ithi 
lis is, "That the Law fears, that 1 — he. Tath Rye his. on, be may nk 
4 . . it conſiders him as a n Kind, of Idiot, and 
3 * o puts no ww Tibor, as it does: ot. And thus it, him ove Bran, for the 
l ; and it were to be with'd hat by the, 5 OMP Mon. it provided alſo Tutor 
for 1 Niggard, wh is in greater *; aa to be ruin 1 ſelf, 815 the Prodigal by o. 
To which nothing can be anfwered, but that 2 — aw; thinks this Churl um Rn 0 
its ey and that the, Commo ef would loſe Beal tho, he ſhould Harye by Ei! 
a | ed? ee 
© Sincs, Self. Jove is Mats chief Cotter, i ſeems tht Men are nes 1 incl 
to Luxu tber ert as they are inclin d to love: CE better than their Neigh- 
bours. et On a more 151 ious Reflection it will appear, that even Prodigality has 80 
love to pl i for it; becauſe Ambition, which is a more violent Paſſion x a, Senfuali, 
an t 
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-—_ L „one vicious W Be + hy himſelf what 1 2 maintain man 
| qual Diri- e far cits to make 3; ſtarve. This is not to be a Steward, but. Matter: | 
. > butim think that the wiſe and juſt Judge of f all Things, will ſuffer i in His beautiful Wars, what & 
1 d imprude uld not ſuffer in his Famil | 
"God Tap- mo negligent an en A among us, could not fufſer in e amily. 
ports the 


this World; and Reaſon, his great Director under God in making uſe of that Rule, and the 
Eyes (as ĩt were) by which we are to ſee how to A it. By this Nature teaches us how to 


Rr 


roportion the Means to the Eng, and not to employ all the Inſtruments whereby fuch an 

| En may be procur d, but only ſuch as are neceſſary, and ſuitable for the procuring of it; 

which Pro AFK Luxury neither underſtands nor follows; and therefore we muſt conclude 

| tidt unnatural and unreaſonable; and that Frugality is the true Mathematics of moral-Philoſo- 

* phy And by this we may, condemn not only ſuch as Senecio was in the Rowan Hiſtory, who 


| which the Luxurious laugh'd at, with others; but even ſuch as keep twice as great Tables, 
build twice as 
he. For tho 
of a Man's Eſtate is 05 o eaſily meaſur d and known as that of his Perſon; and becauſe 
ere are twice as many Fools of this Kind, as there are of the other: So that Reaſon is out- 

| voted, tho it cannot be anſwered ; yet the Folly is the ſame every where; and in this it is 
more dangerous, that Senecio wrong d only himſelf, whilſt they oft-times wrong and ruin 
both their Poſterity and Neighbours. To convince us that Luxury is a great De ect in our 


Reaſon, we ſhall ordinarily find that young Men, Fools and Women, are moſt given to it. 
Thus I have ſeen a Man, otherwiſe judicious enough, much ſurpriz d, when it was repre- 


d to him and many others to carry eat Diſpropor- 
tion to his Eſtate) yet Would in 5081. four Vears N is but FA ſhort 5 equa his Er 


ſented, that his Building (tho' it ſeem 


Date, allowing the Intereſt of his Money to equal the capital Sum in the Space * Eleven 
ears and an half, which it did by Law]; for 100 J. forborn for Forty eight ears, at 6 per 


And this e Ten Tau which i * but 7 RY: ſhore Time, will amount to n 1 


M 1 


1 ry Man . bs as robbing and cheating. | 
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ghted to . his Cloaths and his Shoes, twice as large as were fit for his Body and Feet; | 


Ker ik Houles, pay twice as many Servants as are fit for them, are as mad as 
Diſproportion be not ſo very perceptible as the other, becauſe the Bulk 
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Tus luxurious Man oppreſſes that Nature which ſhould be the Foundation of his Joy; 
and, by falſe Reaſoning, he is made by this Vice to believe, that becauſe ſome Eaſe and 
Aliments'are pleal ney therefore the more he takes of them, the more he will be pleaſed: 
And the firſt Proofs by which he is convinced that he is cheated in this, are thoſe Gouts, 
Grayels, and other Diſeaſes, into which thoſe Vices, when they are ſwell'd; overflow, and 
deſtroy that Ground,” which a gentlè Watering would have -refreſh'd;. Then he begins to 
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Luxux v alſo makes a Man ſo ſüſty that it is Hard to pleaſe him, and caſy to trouble 
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him: So that his Pleaſures at laſt become his Burden,. I. is a nice Maſter, hard to he 
pleafed: Ner eft:ſtvera Voluptas, ſald he who knew it beſt: Whereas the frugal and tempe- 
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. lis ſalſe Peaſures have xobb'd him of; he muſt ahſtain from his Wine, Benin and F | 
. — 'Femperance has cured him. And I have knomg many;: who after tna have ae | 

3 OS. by the Tyranny; of Luxury, Whilſt they had Riches in Abundance: 20 feed it, Ws | 
5 andirang.when Ban they fell into giant Paverty r e Had . a: f 
—7—ç— have confeſsd 5 me; tllat ih thonght themſelves 1a 


happy,.and | 

ere never ſo well pleas d, as dauer they tu had . ap'd/ the Temptations of 1 ve gero | 

4 ice.” e do does not more ruin 4 rn it dehaſes his Mind't for it ie Wl 
im ſeryilely drudge under thoſe who ſupport His Luxury; in 1 their Vi 

lattering | 


cl iber . chm and exschting the moſt d | Command. 
eee 197 e 'pft-times remark/d with great Pleaſure, that in Commanwealche ere 0 he Frer v 


a7 rot '' accounted the greateſt Glory,  ndthing reignd ſave Frugality, ind nothing Was rich fave the | 

common Preaſure. But under thöfe View onaraltics hich have: degree ino Ty: Ne | 

Ene is taken to have thoſe who get the public Pay ſpend it uxuriouſly, to dhe uh th = 

bi _ thole they employ may ſtill want, and ſo may be "obligd 10 that eon Raver W 
fn 55 ol which, none would bow: if they could. ojbervils Aye. lt is alſo very 12 hat a 

who, dwell-in the ticheſt Countries, Which encline Men to Huxury, ſuch as Gntere yy | 

are poor, and 8 the chard Rocks of Suit ber breed Men Whe think they, ! 

ee 45 rich and happy mach Mat 2 N rang pak that the beſt Relglon, Which n | 

ble ta entertain a adi: and tixi Flori es; hut Jam fare, ithas if the Maſter wWhel Was ant 

new] that he Nad made himſelf a Raſcal to get the Coach; he could nat be ſa coly. in ii 

if he valid on Foot With his Innocence. I like well his: Reply, Won be mpted ty © 

comply with hat his: CGonſcienee could nat digeſt, ſaid 49; hini'iwho;tem 4 — In 

Feen Foot, but you cannot le without a dach: 1 will be. Avis d by mp 

EE: nocenoy; conſult you with ydur Grandeur. Rulers can beſthw Treaſures, but Virtue oy | 

* 7 beſtaw Eſteem; and all the Reſpect that is beſtow/d; upon a vicious Man, is no more iy | 

valued, and is as ridiculous as a, Copy of. Verles (oricfor Money) in Praiſe of a C 

— „Lor can either fine Honſes er Gardens, large > Territories or pleaſant; Fields deligh 


mim, who when he walksin them, muſt een en Were. urchaſed at the Ban 
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Frier ee may eajly ſes, that Fe Lyinurions/are.not uſeleſs u Een 
= | to the Commonwealth wherein they live: Uſeleſs becauſe they x only ſl, bus and fa, 
1 unable to defend and improve their native Country ; Enemies, becauſe thay: debauch te 


Fraue, aid aſliſt the Guilty. Whereas the frugal — more Pleaſure in being a g 

22 to the Vouth, 4 55 in oppoſing the Luft of Tyrants, than the Luxurious can : 
in fees ng upon what their Cooks prepare, or in dallying with the Proſtitute whom his Mo. 
ney can buy.” The Plæaſure af Sin laſts but fim 4 Momens; but a good Cong, 4 cu 
nua Feaſt. The one pleaſes only thoſe corrupted Flatterers, whom the Luxhrious hiſt 
contemns; whilſt 2 pleates the Heroic; the Wiſe, and the Virtuos, Whom the h: 
cious muſt admire in ſpight of his Corruption: And even many Thbuſands who! tho':they | 
are not virtuous themſelves, yet are vl on e or Intereſ, e . e As uch | 
1 | 1 ſhall cloſe theſafek Arguments againſt Lamps in in obſerving, thad i it ape 5 fromd 
= 5 that hath been ſaid, how unſatiable Fg Avarice and L. 


| Mury ar; both of ab Ir are adtel b 
by Imagination, which can never be ſatisfied nor bounded : e one ſeeks Money only, that 


he may have the Pleaſure to have it lying by hiny; and the other, that he ma Henke bis 

F ancy in ſpending it. And yet, I think, that Avarice is a more” ſevere Maſter than Luxur): 

Por che luxurious Man pro poses only what he may ſpend. but che avaxitious. Man coves | 

every Thing: The one is fatisfied ſometimes in enjoying whit is got; but the other gets 1 

ſooner any one Thing, than he preſently runs after another; anc when he has a 
ann Fruit of his Spe 4 Is ri 155 again by ne ; 
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ec . FROM theſe Refleions 0 may elle ene to an think rock 
thi 12 Tos tho When we gonſider the — — as they. ſhine at Courtꝭ, live in ſuin 

by. 4” faluted in che Streets; adorned with Panegyrics : it is probable, that moſt 3 i 
that Philoſopbers and Divines haue only-writia Luxury, becauſe, — not aftain 
to the Riches. that are neceſſary for niaintaining it: Vet, 0 balance this, { tus conſider tbe 
vaſt Numbers of thoſe whom it 3 — drowned in Pleaſures, others whom it has ſent to ſtar 
| 85 Faye b. dra ged 8 ys of Fd Temptations, I have oft- times ſeen the 2 

railed at w ue ©: 0 ſumptuouſſy entertained who. enxied the 
tainer for | beings able to treat them ſo. highly; and far firing ſo; far above Wein gan Cane 
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ale; büe after it is ' once/ſpent, tink! not you e make it upj * 
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roves moſt Artifins to. he une ce HH; and tho 


tmted by God Ami 
4 1 % ſomey yet:it-would \nos ſlave ſomanygas/mi 


vation in this Point ma 


tertalined upori what che Luxurious and Avaritieus beyond a due i 
| ttle Tims; allo cheſe Artiſans, who now drudpe tocplsaſe Luxury [/would/follow!:other 
Trades, whereby they might pleaſe God aer Klappe much better; whoſe Servige is the chief 
End of Man, and to pleaſe whom is his chief 


pineſs. And theſe Arts neither * rovide 
8 wit] 


not thefe Tradęs, Auſtains the. World: And chefewvauld 3 of no 
dvds onen from the Rich for the Supply f the-Podr, firice-this would bring. N — 
greater Equality 85 to Riches andPoventyo is very-obſervable, that many of theſe Tradet- 


& alſo obſervable/ that: Prodig; 
for chey are ordinarily ſuch-who. trade in T 


whereas few Husbandmen 5 dand iv * 


entertain always:the worſt of Men,: 


men 


Lux 

er ne Vicious . Ne rare <4 Forceyot Cuſtom: _ induced to imitate the.” 
MNlaſters on hom t 
Man not only chaſes 


, and to ęſteem thoſe whom they ſerve: Whereas the frugal 
Octafions'6n which to ſpend his Money, but Perſons worthy of his Em- 
loymenF.' And yet if Men do beſtow: their Money: Wes ee Pictures and ſuch other 
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brought Man into the World, This Dif- 


courſe is not 
deſigned 
againſt true, 


With oh he has done: And à Begefactor is ill rewarded; when the Receiver is hot pleas'd but immode- 
with what is'beſtow'd/; his Joy being the juſteſt Meaſure, and Standard of his Eſteem. We 1 


Senſes ; for it is not tobe imagin d, that Go. 
to admire His:Greatneſs, and taſte aGdodneſs, WI f allowingihini to rejoyce in theſe 
Things which he fees Te receives. The beſt Wayto admire an Artiſt; is to be highly pleas d 
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Tree of Knowledge: And wWhyaHOuld all theſe Fruits haue been made. ſo pleaſant 
iu hall not hen to make Man, ee ROS 

ink that the Eye has got the quality of not being: ati 
r with hearing any Sound, to the end that ti 


Curioſity,” be obliged to ſeek after that . in which! E 
new Proofs of the their Maſter's-Greatneſk, - neſs og * fla bgaf d the 
Senſes only, where more Pains is taken} and more: Time is ſpent in gratifying them than 


is due to thi loſe inferiot or leſs noble Parts of the reaſonable Oreature- The Soul being the 


nobler and more ſublime Part, our ehief Care ſhould be laid but in pleaſing it, ag e 
Subject ſhould take more Oare in pleaſing the King than his Müniſters, and the Maſters, 


than his Servants. The true and allowable Luxury of the 5 oonſiſts in in Oantenphtion, 
we Pee oy our TI ma in being 
or Facul Bae rel the Soul 
2 be gratified': (as good Sexvitaits;! but not ſo as to 
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tha F think there would be no Poor wore! it 'notforUaxtry and: Avarice z for all would 
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by e beſt. of Mankidds "who aua our virtuous ions, and decry the Vicious, 


the moſt corrupted Men: und which gan never be ſo. blinded; as not to have ſome Glimme- 
Man tos ſeé, that Men immediately after being at the 
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Nied him with Food conuenient for him. A 
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"a . ere, fromthe Senſoas — | 
de to Unlh and utiaftive! to pleaſe a thi Man z they ny ca 2 ta! | 


5 — 5 theDelicacies their Cooks could Invent. Lam convinced, that any generoùs Gentle. 


be has defeated his Enemies werely dor his Glory, We remember to. this dj wich Ve. 
ration and Kſteem, Jahn tlie: Bap a 


and are ſoon blunted by.Enjoyment : Whereas idligion and hir 48 
& what we are to A, or the Pleaſant remembering of — we To: done, a ford con. | 
thy new ene of Joy, and which/are-juſtly: — * -concurting::Teſt 


at the virmous. Man is mam degrees pleaſed beyond the Vicious, as the. paſt — f 
Powe exceed tbe Age met * preſent Lime, or as many Suffrages ewceed one. 
Nor doubt I but theſe/who have bee + ſtarving Family hy — Charity, have feaſted 

upon the Eittle which they have beſtowed with more Joy, than even Lucullum br Apicius did, 


n would be much more troubled to think, that his poor Tenants who toil. for him, are 
rued' up; ti ſome Degrees that look 460 like Oppreſlion, than he could be p a with any | 
4 Icued 1 


n 
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Delicacies Which that ſuperplus of Rent could buy for him; and that he wh 
innocent Creature from the Jaws of a ravenous Oppreſſor, finds a greater Joy irradia- 


on his Spirit, by the great and juſt 5 than any General does in 1 wherein 


's Locifis and wild Honey; but the Delicieuſneſs of | 
Herodes Fenſts laſted no longer than the Taſte : And even the Pleaſure of the preſent Mo- 
ment, which the Luxurious only enjez, is much leſſened by the prevailing Conviction, Wl 
which ariſes from that ſmall remaining Force, which is {ill left in the reaſonable Faculty of W 


tings, Whereby it can (diſcover the Uglineſs and Deformity of Vice. | It may ſurprize a ſerious 


acrament any ed or about the | 
Celebration: of Marriage 3 all acknowledge to be of Divine tution, and which 

many own to be a Sacrament alſo) they ſhould run out immediately into ſuch luxurious 
Lee e as may make Looketv-on rather conclude, that they acknowledge no God, 
than that they are obliged to Him for thoſe great: Naareies. < or robes ions hope: by. their Gre 
ritndey{101 A them! into 29 cl e Hours ee, 
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oality; or e; 8 the more: PRs = ad eee. f 

Vice; 1 n our 1 than i of all Three: But however, it ſeems tha 4 
e lies under more Diſadvantages, than any of the Two: For Prodigality and Eurun 
are uſeful to many, Avatice to:none: Theſe are ordinarily the Extravagancies of Youth, an and 
= cured by Age; but the other grows ſtronger by it. 1— and Self- preſervation may 
vontribute much to cure theſe, but both do argue moſt frequently to the Advantage of | 
Avarice. Theſe have a great deal of Liberality in their Compoſition, and Prodigality has 
all that Liberality has, except its Moderation; whereas Avarice has nothing of Virtue in it. 
Laxury wants many Things, but Avarice all Things. Luxury may ſeem the more deſi- | 
wuality in a Governour, becauſe they who lovè to pleaſe themſelves, / are obſery'd to 
defies all may be pleaſed about them; or at leaſt, they are ſo buſy in pleaſing themſelves | 
that they are not employ d about thoſe new Projects, which avaritious Rulers are ever invent- 
ing. The Luxurious alſo are more eaſily influenc'd, and more exorable, becauſe they will not } 
_ endure the Torture of oppoſing the Importunity of che Miſerable. But Ihave heard it afſerted, | 
That the Luxurious make the worſt Soldiers, becauſe that Vice effeminates and ſoftens ; where 
as Avarice makes Men hardy and laborious: And the Love of May and Preferment will make 
dhe very Noiſe of Cannons —— melodious. However, > Pape ws it worthy, not only 
of his Wild, but of his Prayer, That God would give him neither Poverty nor Riches, but would 
ind as the Life is compared to a Lamp, ſo like a 
| it burns longeſt and cleareſt, when it is neither oppreſt with too much Oil, nor ſtar. 
ved for want of it: And in this likewiſe we have Occaſion of admiring the Wiſdom and 
Goodnefs/ of God, who When we break all Squares, forces us even by our Vices to balance | 
one anothett®And makes Things return to that juſt Proportion, which He at firſt deſigned. | 
Thus He not only opens every wife Man's: 221 to pace that it is his Intereſt to hold the 
Scales equal, betwixt Riches and Poverty: But when any vicious Man runs to an Extreme 
in any of the Two, all others, tho' as vicious as he, find it their Intereſt to lie heavy upon 
the other Scale. If any affect an univerſal Monarchy, all Princes who are not Fools, or guid- 
ed by Fools or Knaves, combine againſt him; if a; privateNeighbour do avaritiouſly incline to 

reſs, he will join even thoſe who were Enemies before, in a firm Deſign of bounding his 
Helene And the Auatitious and Luxurious are in a conſtant Enmity againſt one another. 
So that while each endeavours to draw that which' is contended for to bis own Side, it muſt 
neceſſarily remain in eee And whilſt the frugal and virtuous Man is going about bis 
Affairs, lie is ſecur'd by: xiciqus Men's being Spies upon. one another; and the very ſeeing 
them run to an Exdeſe, is a new Obligation on ſueh as are wiſe, to pray with Agur, 


Sed . — Man alf * 


reer 


Balance within himſelf; and thus, tho' the exceſſive Love of Money incline a Man to op- 


pr . | 4 ,: be 
ers by Adultery, Gluttony, &c. if Avarice would allow them to go to the Price: 
Ee ar is fondeſt of Pleafice, FA forced by the Fear of Law, and the Love of Health, and 
Self-preſervation, to imitate that Moderation, which he would otherwiſe ne lect For if : 
he have enjoy'd too much at any Time, he is cloyed with his own Exceſs, and js forced to 
commend the Temperate whom he formerly ſcorned. © ff = * 


ft * 


* 


is that it employs every Thing to the Uſe for which it was ordained. If Men were ena- {orb of 
mob with it. and Mie it Heir chief Care, we ſhould ſhortly ſee bloody/Wars ceaſe eve- "=" ag 
ry where, ſince 95 Men talk now what they pleaſe of Glory) the great Deſign of the War, would pro- 
is rather to gain 8 | | | 
talk of Glory, take md Pains to gain Towns and Countries by Bribes and Cheats, than by 
expoſing their own Perſons to Danger, or obſerving Capitulations. Nor ſhould we ſee Mo- 
narchs betray d by their Miniſters, nor Commonwealths by their Rulers, as now moſt fre- 
quently they are; Stateſmen would not ruin their native Country, and conſequently their 
| own Poſterity, that they might get ſuperfluous Riches; nor would ſuch as are under their 

Care be tempted to rebel againſt their Sovereign, to be free from their Oppreſſion, and to 
enter into Combinations againſt thoſe Rulers; but Reaſon would make all our Laws, and 
Duty would make us obey them. i „ ä . 
IF Frugality prevailed, it would open the Store-houſes of Charity, the Poor would be s.. 10. 
fed, the Sick would be taken Care for, and the Priſoner would be relieved. This would ant! 
preſſion of Abundance. This would prevent the Melancholy cauſed by the one, and the ma- ge mowy 
ny Diſeaſes occaſioned by the other. And we ſhould have a ſatisfied Mind in a ſound Body: ja their Ex- 
A frugal Woman's ſtaying within Doors, would prevent the Jealouſies of her Husband ; and pence and 
the Husband by minding his Buſineſs, would thereby ſecure her againſt the infecting Diſ- Pleaſures. 
| eaſes which he contracts in his Idleneſs : And Parents living thus regularly, would not have | 
Children who will prove rather Croſſes than Comforts, wiſhing either their Parents dead 
through Avarice ; or making them Beggars during their Life by Luxury. 


FRUGALIT X would enable every Man to live ſo well, that the Servant needed not cheat 
his Maſter, nor the Tenent the Landlord ; but on the contrary, every Man would take as 
"cans Pleaſure to help his Neighbour, when he needed his Aſſiſtance, as Men do now in 

unting and n and certainly there muſt be more Delight in helping a reaſonable 
Creature, bearing the Image of God, that is in Diſtreſs, than in riſing early, and ſitting up 
late, and giving ourſelves far more Toil and Vexation than Frugality requires, merely to 
kill poor innocent Creatures that never offended us. I know that it is hard to reform a 
World, wherein that which ig wanting cannot be numbered, and that which is crooked cannot 
| be made r And it ſeems, that ſuch Devils as Avarice and Luxury, cannot be caſt out 

without Faſting and Prayer; but yet the oppoſing of theſe, is ſo much every Man's Intereſt, _ 
and is ſo ſuitable to Nature (from which Men will get all poſſible Aſſiſtance) that if Kings 
and Governors would concur with God and Nature, the Task would be eaſy, as the Ef- 
fects would be pleaſant. © I cannot but commend moſt cordially the 8 who have let 
us clearly ſee, that if Men pleaſe, they may emancipate themſelves from the Tyranny of 
Cuſtom in this Particular; and this one excellent 1 does not only give them much 
Tranquility, and enables them to help all thoſe of their Perſuaſion to a Degree that is to be 
admired and commended, but it really makes them acceptable in the Neighbourhood, and 
atones very much for the other Irregularities with which they are charged; and they may 
| Convince us, at leaſt in this one Point, That if ſuch as have much Power and Reaſon ſhould 

concur together, they would eaſily make Mankind Happy, by making them Frugal. 
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nks and Files; wherein Wl 
they were at firſt ſpoke ; and there, ina ſpiritual Way, they charm ſome, and enrage others; Wl 


ear too clearly by theſe following et which 


od) is too much 1 as a Thing obe 
neither taught Kathe 
iology, tho”'all-theſe' were much confider'd in that 75 heren 
| — N our Nature! and He gould have made Himſelf as much admir-d 


He declares 
ount, Wwhereb in order to the making bim happy, He teacheg him to reaſon rightly upon 
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ende then, mig the more, reliſg Morat Phitofophy, which is then 
the other id rows more a Science chan d Du y) +. im 
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I my Reaſoning 1 will uſe the Forms preſcrib d by God Himſelf Ir His holy Scriptures ; 
wherein when He would convince. Man of his Folly Sig or Ingratitude, He argues with 
him from his own Conceſſions in theſe Caſes, or. his own Practice on all other Occaſic 
As:forinflanct, hen He:ſends Nang as dd Mavic He 5ks him whar' the Man defery'd, | 
who) having grearHlerds aut Focke df Bis own. took a poor Man's Lamb out of his Bo- 
ſomꝰ And David, having if great Anger worn that he thould die, Nathan then tells him, 
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only uncertain when hke 


they” 


vide for ybu, if ye be His Children? Beho/4, (ſays our bleſſed Maker) the Fowls of the 
fir, fir they rw du, noither' db they reap, yet you) Heavenly Father feedeth them; are no 
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--Oxz- of che Things which prompted: me to vrrite this Book, was the reading of a French 
Treatiſe, De ua Juſteſſe, wherein, tho" Re made me expect great Matters, by promiſing to 
learn us to think juſtly ; yet it only taught how to chuſe true Epithets, or underſtand Criti- 
ciſms, and ſuch trivial Knacks: But, alas, it is more to be regreted, that. Men ſhould. have 
the Senſe to laugfr at others, for not having conſider'd the Plot and Deſign of their Plays; 
whilſt many who paſs for refin'd Wits, Want one in their whole Life; and where the 1 
Want of it ãs not only a greater Shame, but is of greater Danger, ſince a Man cannot =_ 
err here without being ruined to all Eterniey: And one of theſe. great Wits, with- _ 
out a ſolid Defign in his Life, appears t6 me like à glorious Firſt-rate Ship, magnificently * 
equipp!d,-richly! gilded,” and abundantly provided of all Neceffaries; but becauſe it wants a 
Rudder, and k yalful-Pilot,' fluctuating in a great Storm, and near a dangerous Shore, on 
which it is driven unth Viglence, threaten'd by the Wind, and overflown by the Billows; 
ſometimes ſhatter d by ohe Rock, and ſometimes by ahother, till at laſt it ſinks down irre- 
coverablyrinto an unfathomable and dreadful Abyſs. Whether then is the Owner of this 
Ship, Who loaks' on uncoticernedly, and perhaps, would not leave his Whore, Game, or Sup- 
| ee that Poet, who wrote'his Play without a Plot, moſt to be contemn'd ? Yet he who 
has no Deſigu to ſade his Immortal Soul from endleſs Torments, is a much greater Fool 
than either; Which recommends to me the Senſe of a wiſer, tho a Heath 


Hand whith 1 w. ne _the Senſe of a wiſer, tho" a Heathen. Poet, on'this 
SubjeRt and which 1 widh tho Whole Tribe would ſeriouſly conſider. 
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whence themſelves came, vhither they are going, or what is their Duty whilſt they r 


me of the Moon, but upon hearing that nam'd, fell inſtantly a ſtaring, and into greit 


enough, till you mention the Name of ſuch a 
from the wicked Courſe which 


off himſelf; and yet more, if he would not take an Antidote, tho ready, and which he WM 


there is not-a God; whilſt even the Subtilty which they uſe, when they are endeavouring to 


; Men but the filly and humorous Aſſerters of this Opinion, I ſhould be aſhamed to bring 
Man as an Inſtance of the Power and Wiſdom of God: Let us then conſider this Creature, 


duct, and Courage, makes even the remoteſt Countries of the World to tremble, overtum- 
ing, and confounding that World, whereof he is ſo ſmall a Part: And a Fourth; by drawing 


Author; it being harder to reſiſt them than to make them: Can ſo regular Things be aſcri- 


his own Thoughts, and varies or changes them as he pleaſes. 


denied not a Deity) that theſe Things were not made for theſe Uſes, as we pretend, 
Engine) to accommodate every Thing to its true Uſe? The next! Thing Þ recommend to 


Conſcience. Nor is it of any Force to tell us, that Politicians have only invented this 
their own Conveniency, ſince even this Anſwer preſuppoſes that there was A Pre- diſpoſition 
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1alities, and Natures of Fiſhes, Fowls, Flies, and other Ini 
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yet never conſide 
here. - And I wonder why we ſhould think it juſt, to look upon Men in Bedlam, tho they 
be very reaſonable in many Things, if they be very diſtracted in any one; as I know: one, 
who ſeem'd a diſcreet Perſon, and could converſe moſt pertinently in every Thing, till they 


ravagancies, believing himſelf to be Secretary to the Moon. Ahd others will be diſcreet Wi 
Man or Woman; and yet we do not conclude Wl 

ſuch mad and diſtracted, who, tho they underſtand to meaſure Heaven, never deſign to 

enter into it; and who can eloquently convince Men of eternal Torments, and fright them 

1 to theſe, and yet ruin themſelves on the Precipices 3. 

gainſt which they guard others. And who would not think a Phyſician mad, for all his Skil, 

if after he had made a learn'd Diſcourſe to prove a Liquor to be Poyſon, he ſhould drink it 


knew would ſecure him: 


_— * 


I hall but Lightly touch that ridiculous and impudent Extravagance of ſome, who rather 
pretending to Reaſon, than having it, take Pains to perſuade themſelves and others, that 


prove this their Aſſertion, does neceſſarily prove His Being: It being impoſſible, that Matter 
and Chance, (their great Idols) could forge and poliſh ſuch ſubtile Notions : And how en 
they imagine, that ſince their own little Affairs could not be managed without Foreſight and 
Conduct, that yet this great and glorious Univerſe, which comprehends ſo many Million WW 
ſuch as they, ſhould be ſo exactly and juſtly governed by blind Chance? If there were no 


form'd of I know not what, fed, breathing, and growing in the Womb, we know not how; We 
but from theſe deſpicable Beginnings, one riſes in a ſhort Time, to meaſure the Heavens, to c- 

culate their Motions, and to imitate their Lightning and Thunder; another does for his o 
Glory, form ſuch Models of Religion as ſeduces, and draws after him Millions of Men, con- 
trary to their former Intereſts, as well as former Inclinations: A Third, by his Skill, Con- 


ſweetly and gently together very diſtant and different Reflections, and 'Thoughts:which come 


readily, as it were upon his Call, from their ſeveral Repoſitories, forms an Harangue, ora 
Poem, which pleaſes or torments the Hearers irreſiſtibly, as they have Commiſſion from their 


bed to wild Chance, or ſuch ſubtile Things to dull Matter, which by its Nature moves ne- 
ceſſarily and without Choice? The beſt contriv'd Machine can only repeat; but Man chuſes 

deſire our Wits to conſider, that every Thing which they ſee, or know, is ſo marvel- 
louſly fitted to ſome Uſe, that as they could not be wanted, ſo they cannot be contrived 
better: And it is ridiculous to anſwer with Epicurus, (who, tho' he denied Providence, yer | 


uy v4 


were, in Proceſs of Time, made uſe of to theſe Ends by Wit or Neceſſityn For even Brutes 
do immediately after they are brought forth, run; to thoſe Things which they need, with 
greater Exactneſs than Man could teach them. And how could Men, by Reaſon, make 
every Thing uſeful, if ſo infinite a Being did not direct and ſuperviſe their almoſt infinitely 


various Neceſſities and Deſigns, and inſtruct them, by the Uſe of Thinking: (chat wonderful 


4 


them, is to conſider that all the Principles of Juſtice, and Goyernment; withaut which the 
World could not ſubſiſt, depend upon the Belief /of. this infinite Being: For how could 1 
convince a Man without this, that it were not fit to poyſon ns Brother for an Eſtate; or 
his Prince, when he thought that by that he might ſtep intg his Throne? Which oft- times 


might be done covertly enough, to eſcape the Puniſhment of Laws, if they could: that of 


Pr 


1 


on the Spirits of Men, to receive and ſubmit: to-this Impreſſion, Which is an unanſwer able 
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Proof of its Truth; and this Trick had dot been long believ d, had it been only ſuch; nor 
could. their Inventions ſecure us againſt private Treachery, tho“ it could againſt open Force; 
nor can I omit to obſerve from this Anſwer, how unfit theſe Men would be to govern others, 
and how unſufferable they ate under all Governments, who thus expoſe to Contempt that 
which they confeſs. to be the great Engine of Government. I might-ikewiſc urge the Gon- 
ſent of all Nations; Which, by how much they became the more poliſh'd and civiliz d, do 
ſo much the more reſt on this Belief. The Certainty that has ariſen from Predictions which 
g 


oy 


are above Nature, and the wonderful Effects wrought / Miracles, even againſt it, are con- 
firm d to us, by the unerring Teſtimony of thoſe Senſes Which our Atheiſts make the only 
and ſure Teſt of Knowledge. And do not we perceive, that that Light of Reaſon, Whichbỹßÿ 
conſtant and penetrating Reflexions, in Time, diſcover d, overcame, and baffled every Cheat 
and Error, has notwithſtanding more fully fix d, aſcertain'd, and clear'd the Being of a 
Cod, whoſe Power affords us ſuch Protection; and whoſe Providence affords us ſuch beau- 
tiful and pleaſant Contemplations, that to love that Liſe, without believing: His Being, is to 
be without that Senſe and Wit which theſe: wild Sceptics pretend to; ho whilft they ſhun” 
to be miſerable, make themſelves ſo ; and whilſt-they pretend to paſs for Wits, demonſtrate 
themſelves to be Fools and brutih? 1 0 avoid the Proof of this by Metaphyſical Ar- 
ments, becauſe God's own/ Way of proving it, is, by deſiring us to conſider the Sun, 
q Floon, and Stars, and the other Objects, which are obvious to all Men; for it was fit, that 
= what was to be univerſally beliey'd, ſhould be inferr'd from what was univerſally ſeen: And 
ſuch as underſtand not thoſe metaphyſical Notions, are apt to believe that there is a Deſign 


to impoſe upon them. 


Bur ſince our Curioſity muſt be always ſomewhat ſatisfied: with Arguments raiſed above 

Senſe, I ſhall offer this one: It cannot be deny'd, but that there is ſomething in Man that 
can compare two or more: different Things; ſuch as, Whether the Pain of the Head or the 
Leg be greateſt. And that this cannot be done by any Thing that is material, is very clear: 
For if ſo, it muſt be done by ſomething that touches at once both the Things to be com- 
pared; and no material Rong can do that in the fame/Points: And if it be in different! 
Points, then it cannot judge of the Difference betwixt the Two; for they muſt be touched 
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 haye been loyd by Ceſar, as his Friend, but more, as his Son? But if Cæſar had beers as 
expert a Mathematician as he was a Soldier, and could have: burnt” his Enemies Ships like 


Service and Adoption. 
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What is all this 1 the infinite Perfection of the Great 
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takes idle Servants; Friehds, "vi TY Sins we mar bez He it is CIR Joes erm 
Cefer: as He does the Flies or Me who, with one Word, made Ce ſar and all the Wo, 
whereof he conquer'd only a Part, which he was not able to retain. By whoſe Skill te 
Heavens were ſtretehed out, in which vain Cæſar s gfeateſt oy Was, to be a little Star: 
Whom not only knows, but in one Moment Jgbverns all the various, and almaſt infinite - 
Thoughts and "Deſigns of Angels, Men, and Devils;: _ Voter” forces them all; h co ont | 
ſoever to one another, ta r in the great Deren He has in governing the World. | 
Was W wh teioyce to ſerve 2 Malter, that 1 ben he were innocent, any 

as he is 3 juſt to is Servants, ſo could not be impos d 7 by others, to "their Phe 
judice; and tho” even Swarms of Witneſſes e againſt them, could ſee 75 a 
Nan that they threw up; which no earthly Mäſter, how Wal foever, can do? But ſuch is. | 
our Heavenly: Maſter, who can alſo not only enrich us wien we are poor, and cure w 
when we are ſick; büt ean tame our Paſſions, illuminate our Ignörance, ſtrengthen our In. 
clinations, frrecten our Tempers, aid make re 40 theſe: Joys complete, by the Removal of al 
Fears or Jealouſies that can end or leſſen them. 'Cati we give any reaſonable: (ccount, who 
= ſhould be careful to keep the Road exactly, if we Ane there were great ecipices on 
every Hand, into which wWhoever fell were irrecqverable ? And yet knowing, — 8 er 

Voyage to Eternity, there are Preciploes that lead to dreadful Pits of Fire id x one 5 
kindled by the Wrath of an angry Gôd we notwithſtanding, go on careleſly, lau 


ſuch as admoniſh us, and minding _ rale, which ve are convirie'd wn Vie ho 28 
er than we poſſeſs them. L 


How fully do we-reaſoh, - in ring monies and others? For we think chem ma, 
who endeavour not to get thentſelyes d, When they find they are tormented with 7 
and Gravel; yet Who us is at any Pains, ſo much as to ſeek Remedies for his Pi. 
ons and Vices, Which of alf other Diſeaſes torment us moſt. And if we heard a, Fellow in 
Eivery value himſelf upon the Richneſs of his Suit'z would we not eſteem him än airy and | 
fooliſh Creature? But if we ſaw a Man who were condemned, and going te the Scaffold, | 
admire-himſelf, and talk of his Power and Glory, duld we not conclude him diſtra 
And yet. this 4 is the true State of a vain and glorious Monarch, who has nothing but What ke | 

hilt k 


has receiy'd from an infinite God w⁰ Fan recal it when Ee pleaſes; and who, 
talks of his Glory and Greatneſs, is 2 God condemn'd to die as krsdee wih, as ut i 
the meaneſt Slave over whom he inſults. And ſince we would laugh at a vain eee ] 
who! whilſt he were entertaining his Friends in his Maſter's Houſe, as if it were his oy 

were taken out of it by the Ears, and fore d to tremble- under the Laſh: How ridiculous 4 
we conclude Belſhazzar, (and which is the Caſe of too many other great Men) who, whilt | 
he was feaſting all his Nobles, and perſuading them of his EEE he, and b an 
irreale Kiartor, which ſhak " bim al to Kier ik We 
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1 doubt nor for all this, but deen Men. will think this y my july 9 ahoniſltves 
their own great Parts and Skill ; and you may. read long Lectures made by them on 
Subject: But how: unreaſonable are they in this, ſince theſe Endowments dre given them 6 
external Things. are given to, others? And k ddl. Boy may more juſtly admire himſelf, be- 
_ cauſe; he can repeat excellent Lines made by another; x a Man, becauſe the — | 
Furniture, that he would make us helievetobe'his own, were within, and not without Door, 
or were finer than that borrow'd Stuff which another had, whom he deſpis d. EE Tos pak 
Men ſhould borrow; the one Len, and the other a Thouſand Pounds, the Difference o "= | 
borrowed; Sums ſhould not ceaſe to ſeaye both of them e equally . But he is really a w. 
and reaſonable Man, who knowing that what hé has is COS endeavours not t boat. of 
it as his Own, but to repay (as much as he can) the Intereſt to the true Owney for he Loati. 
Let us then conclude this: Period with tlie Apaſtle's juſt Reaſoning 1 Cor: 4 7, For who 
maketh thee to differ from another ? und what haſt thun that thou didft not eee 2 Now pr 
hos dif NIC, uw, why. «fe thou Soryt thou alt not W 1 * 2 TY. | 
O Ono T8 Tak 161 
Brix once in Company with 4 great e ſeeing Two por Chaiwen feat i 
- carrying a groſs, corpulent, vain; Fellow: he: cry'd out, That he had rather be 2 d, _ 
ſerve ſo meanly ſuch a Rogue. Whereupon I told him, He was doing a mesner Thing, it 
bearing the Extravagancits of a violent and tyramous Stateſman; to leaſe whoſe extra) 
gant Humor, I had feer him ſweat more 9 Men did; Who had r this the 05 
vantage of him, that they: did ſo to wel Bread for their Family; whereas he e did the other tc to 
red gs Ambition and —_— h tended to Jefirvy ae PR Lov 8 De 7 
05 yp F201 1-4 3903: S "reid 1: 9939.97 
Man 's Unreaſonableneſs appears allo in the Unſuirableneſs of the Meas tie . to be 
Ends he: -pre poſes to, himſelf. ' Who would not think him'a'Fooh” who would endeavour 
1 Dog, 2 golden Golly about his Neck ? Or, Whe would think to 
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cure a Fever in a \ by beſtowing a a gr TER him? 1 not Me fach Reals, D "mn 

when they think they Zan quiet their Pills ches, or Foy: Minds b 15 Advancement? | _— 

fa 98 TO to be cur'd by a e M leans; and as the fineſt ag 4 = 
cod the' Bed 5 fo "ether ”* the n ea es, * TY Woe: 1 Thing . 


f have cf 1 * vt 117 +4 ot 8 | hes 
F 1e Alte TY Peter nd bor deavour to TRY him 1 — LE 
pee to expect it, 1 et his Enemies? 5. But ag © BY that Pkg expect, or at leaſt with 
to be Favourites to God Almighty, and: to be by Him happy for 7 5 vet we ſpend not 
our Time in obeying Him, but in ry ho ng openly x and al aſliduouſly the W orld, the Devil, and 
dür own Lufts, which are His dectar'd nemies; and that too 170 reſolutely, that any feaſo- 
nable Man cannot (upon conſidering our Actions) but conclude, That either we 1 not 


for what He cou I gives £ or 18 that. we. [yew abel Hob. to cheat W or © rom ne 
to over power! . ey 5747 tener | „ 
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1222 mſelf to the Cu oms of 1 it, 99 5 18 1. Od im that were uſeful 1 IN - that: Coun- | 
ry? And would we not. Javgh at þ be ſen, his Time in building and adorning that 
m, which he were to leave! But this & our: 1 Who, beſtow all our 9 oe 2 


he Things of this World, from whack. we 1 hould "Pn to remove FATE: ITO FR 
which we cannot ſtay ! long. 


; 11 55 ; "moſt firange that Me to - 00 Gene againſt 1 mould put * 
5 {eres 19 5 and more into its Power. For the Remedies we, uſe are to grow richer and 
4A ter; and nothing ſubjects us more to Accidents than theſe do; for it is for theſe that 
en are purſu'd and deſtroy'd, and they are oftner Crimes than Defences. 5 


. © Gov Has promiſed, that if we el Wh « hall 9221 ih we kuck i ſhalt PEP: TEE 15 . FIR 
Prayer i $ the true Way to attain to, hat is de 100 50 g may pray, 5 „at their 
von Beakide, 'or #..4 walkin about their own Field. on 103 h Will! leave this ſure, {afe, 

| Way. * and fall Bi e Indies amidſt Storms, and travel thro' the Deſa rts; of Arabic 

Fon g Thieves, to get unneceſſary Riches; expo 24 themſel ves. to. Cannons, and Watch i in 


Githps ps, to get Honours ;' truſting the Seas, Winds and Catinons, n more "than. date n, W 
and merciful Father, who made and governs all theſe, | 


W HEN we bine Children, we are very deſirous to TRL them well beer d, ad 72 87 e 
quently rovide them Eſtates: But tho we take Pains to breed our Colts and Hawks, we 
take no pains in teaching our Children their Vary to; their Maſter, as we do thoſe Beaſts ; 
= probably by not "being bred | toa juſt Way of Reaſoning, they may loſe — one Extra- 


agance © 0 or at 19 0 live v dbeß in not knowing how to uſe it 
ir 


Vagance all that we have 
zright. And the ſame Parents whi ch wol d beſtow thei ates to free their Children f from 


burning for a Month in a Fever, will, to get them a little ' Addition t to 3 fame State, breed 
them 3. as may occaſion, their burning 0 all PRO. „ 
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5 any y Miki WTO Sund gp Cri mes, and e ha "tx Pardon; . anne: we, not 

think him a mere Brute, gal. he ſhould, i of ſeeking it Kings P and fincerely, run up 

any down railtng at him, and reviling his Laws? Vet c. moſt of our Vits, who have indeed : 
5 e Guilt than Wit, and are not fure what Moment they ſhall be damn'd for eher, make 
beir Buſineſs rather than Sport, to treat in Ridicule His. Divine Marky: and L Laws, | 
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Ap in the gel Place 0 FEY not rig Reiloa PTY to. us, Py” thoſe - "Things: are fitteſt EE 
5 Men of Honour, 'which are moſt _Approy.d-and recommended by that Jud e hom =. —_ 
Mun de e to underſtand beſt what is Great, Glorious, and juſt? Who wou 1d bel believe.any _ l 

ng to be honourable for a Soldier, which Cæſar or Mareſchal T. urenne had. condemned = 

5 and mean? And if this Rule hold, we muſt conclude, That it is the Almighty = 
Go the glorious Maker of Heaven and Earth, and of the Heart of Man; Fs not the 1 
infolent Colts, the huffing Hector, or the unſtable, and ignorant Rabble, who,muſt give 1 
the Rules to FLOAT Honour 155 true Grandeur. Nor ſhould the beſt of mortal Men be — 4 1 
to perſwade us, chat any Thing. is honourable, but according as it agrees with the reveal'd 1 
Wil of. the omnip Guide and infallible Judge; for if He be 2 it is ridiculous that His 1 
HetsGod. not be n di in; and if we think Him not infallible, we cannot think = 
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Ir one perjur d, e 
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cially ir he were a Perſon of Quality, he would 
re guilty of Afultery, guilty of Per. 
jury? And to . this Burg, it is Perjury againſt a Lady, to injure whom, and to 
whom the breach of an ordinary Promiſe, would be thought a ſhameful Crime; but yet 
much more, when it is conſidered, that upon that Oath the Lady had: deliver d herſelf ud, 
and by the like Oath had forſaken all the reſt of Mankind: So then, if Prejury be a Villay, 1 


 wWhen'committed in the moſt trivial Things, and to a Perſon who never obliged us; why 
enn it then be, when committed in the greateſt Concern, and when the Oath was given 


in the moſt conſiderate Manner, and under the 


eateſt Obligation to the moſt deſerving | 
e moſt Un worthy are unwilling to injurg | 
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Perſon, ind to one of that delicate Ser, Wilen 
I doubt not, but all Who 
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pretend to Reaſon, will acknowled 
moſt abominable of all Vices, and moſt inconſiſtent with true Honour. And if a Prince 
had obliged one of his Subjects, behaving himſelf as a kind Father to him, would he not 
be a very Rogue if he were ungtateful; but yet more, if he refuſed to obey him, after 


- Promiſes and Vows, nay, and after many Pardons, having ſeyeral- Times relapſed a and | 


| T know that Pride has. form'd for its own Defence 
nn,; as one Inſtance whereof, 9 others, I urge 


again into thoſe Crimes, and even employed the Forces with which the King had truſted 
him, againſt himſelf? And yet the King of Kings, and our Heavenly Father, having heaped | 
hourly fuch Favours on us, that it needs a Man's whole Time to repeat them, becauſe =p | 


Moment of our Time makes a Part of them, we ungrateful Miſcreants employ all the Strength, | 
of our Spirits and Bodies in offending Him daily, to that height, that tho we ourſelves tremble ? 
when we think with Confuſion upon them, and vow againſt, and mourn for them; yet we, 
unreaſonable Men, return with the Dog to the Vomit, and with the Sow to the Puddle, and | 
add the Breach of our new Vows to our JJ Fo, We OE DE IE 


Wy 3 5 1. 
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«Body of Law. call'd. Point of H 
1 how unreaſonably Men repair thei WM 
Honour, in endeayouring to take a Man's Life for a Word, - damning both themſelves and 


him, and by way of Compliment drawing innocent Men (and ſuch ordinarily as have the 


greateſt Kindneſs for them) into the ſame Hazard and Condemnation ; which in ſpight of } 


all the Gallantry imaginable, does prove how little uſe of true Reaſon Men have, tho they | 


value ' themſelves very much as if they were the ſole Maſters of it. For this is not only 


contrary to the Law of God, the true Fountain of Honour, as of all Good, but to the | 
Laws of our Country: And what can be more abſurd, than that ſome private, young, and } 
ranting HeRors ſhould be able to make that paſs for Generous and Gallant, which whole | 
Nations aſſembled, have after much Reaſoning and Deliberation condemned: as a Crime in 
all Ages and Countries. And even the ſame Men, who brag of this when enrag'e, and in 


the Field, condemn it in Parliament and in cold Blood. But nothing diſcredits t 


in Ne! old Ble this Heroiſm, | 
more, than that thoſe, Who would not yield up their Revenge to God, nor their Conſcience, | 


have been frighted from it by the Fresch King and the Gallows. _ 


Liar, and his Patron a Fool. How oftentimes alſo have we ſeen theſe Men of Honour he N 
and flatter, to promote Faction, and to pleaſe the Multitude, which they were thereby 


Ir one Man give another the Lye, he muſt pay down his Life, becauſe a Man of Honour 
would rather chuſe to die than to be a Liar, or rather thought one; but this Man of Ho- 
nour will flatter, till all Men laugh at him for lying ſo groſly; and this Eloquence of Knaves 
muſt likewiſe make his Patron a Fool for being capable to believe what none believes, {ave } 
himſelf; ſo that this Flatterer, who yet paſſes for a Man of true Honour, makes himſelf 2 
e- 
ſigning to cheat; as if the Addition of a Cheat could make a Lye honourable. Rebellion * 
and Pimping are noble Flights of Glory and Kindneſs, to which faſhionable Men, and Men 
of Honour can only es, 7 and a Prerogative deny'd to thoſe Men who are truly virtuous | 
If Men, who are tender of their Reputation, were reaſonable, would they not conſider, that 
all theſe their Crimes and Vices are known to that Great God, who is the Fountain of | 
Truth, and the Rule of Purity, and ſhall at the Great Day be known to Men and Ange? 
If a Lady conſidered, that all her unchaſt Thoughts, and a Perſon who paſles for an honeſt 
Man, that all his Secrets and Cheats would be diſcover'd to their Neighbours, tho' as guilt 


* 


as they, it would confound them: How then will all Men look, when the Sins they are en. 


deavouring to cover, fhall be laid open in that illuſtrious Aſſembly, -where Innocence nd 


Knowledge ſhall be in ſuch high Perfection? How can we then be judg d reaſonable Cre 


| ures, when we dare do that before the Almighty God, who is of purer Eyes than that Bl | 


can behold Ini pd which we durſt not attempt before our own Servants, who. depend os 
if! 


us, and are as frail as ourſelves? And if we cannot abide the Accuſation of our own Co 
ſcience, how ſhall we be able to hold up our Faces in ſo. Borg a. 19 And can 
Men be reaſonable Creatures, and yet not mind fo great a Coneern?s?s - | 2H | 
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"Fa eu; that tacit be b gment of }mmortality; Say i Wale wd o beter * a. 
purſued ſo extravagantly, that Ido deer itſelf is not more  inexcuſable, For to gain the 8 
mon of u brutal Maltitüde, we ſacriffoe to them dür Duty, dur Quiet and our Secur 
And w fight can we have, or N e expect foi all Oo For if we be 50t 
mortal, What Agnifes out being e ſteem d, when we Are to have no Being? And w Would 
we give ourſelves real Trouble for an mary Good? And if we Wlete the Chriſtian 
Religion,” it teaches us Thut either we muſt be fav'd or damn'd ; if fav'd; Fame from Mem 
will ſignify nothing, when we diſcover how fooliſh we were to adore ſuch. Worms; * 
damn d, t 188 Which made a great Part of gur Crime, cannot be an Alleviation of its Puniſh- 

But if 4 Man, besten ug there is a God, did ar . N he would value highly the 
being efteen'd that Wiſdom that cannot err, and whoſe Suffrage will laſt to all Eternityr 
Men can only raiſe our Oharacter, without being able to raiſe our Merit, but our great Mas 
ſter can really” make us merit, and open the Eyes of others to underſtand it, when true; 
which no Man 'ean'do4"and His Eſteem brings Rewards ſuitable to its Greatneſs; and there- 
fore is only Worthy of our Pains ; 'eſpecially, if we beſtow'd that Pains in ſerving Him, 
which we do in gaining Fame, we might expect from His Goodneſs what can never be va- 
ſuable when obtain'd from Men, becauſe: of their Meanneſs; or ſecure; becauſe of their In- 
juſtice or Caprice. If we ſaw any of our Acquaintance T up and down among mean 
and ignorant People, to perſuade them to praiſe and admire him, we would laugh at his 
Folly, as well as Vanity; Hur this is the Condition of us pobr blind Sinners, who are ſick 
an Coney if our ww N blind Fellow-Mortals do not admire us, arid Praiſe our Actions. . 
ne have renaarle'd 4 my dyn Time, that ſome by taking od! mich! Cire to be eſteem d . 
admir d, have by that Courſe miſs'd their Aim; whilſt others of them, who ſhunn'd it, did 
meet with it, as if it had fallen on them, whilſt it was flying from the others; which pro- 
| ceeded from the unfit Means theſe able and reaſonable Men took to eſtabliſh their Reputa- | 

tion. It is en to hear Men value themſelves upon their Honour, and their bein ng 
Men of their Word 1n'Frifles, when yet that ſame Honour" cannot tie them to pay the Deb 
they have contracted upon ſolemn Promiſe of ſecure and ſpeedy Repayment ; ſtarving poor 
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diſhonoutable*Breach of Truſt: And how can we think'thetn Men of Honour; who, when 
a potent and foreign Monarch is oppreſſing his weaker Neighbours, hazard their very Lives 
to aſſiſt him, tho they would rail at any of their Acquaintance, that OO 0 n Man 
ee within weaker, 3 aſſiſt the Rronger in his Oppreſſon ? Be Sp 
Nn nean a h. OY 1 
Pu dure nd mol ; 4A path to univerſal Eſteem; tand true Po 0 is, „ T0 de aſt ; 
for all Men eſteem him moſt who ſecures moſt their private Intereſt, jr) keg beſt their 
Intiocence. And all whothave any Notion of a Deity, 'believe'that Juſtice is one of His chief 
Attributes; and'that-therefore,' whoever is juſt, is next in Nature to Him, and the beſt Pi- 
ctute of Him; aànd to be Feverenc'd and lovd: But et, et, how few trace this Path? Moſt 
Men chufing rather to toll and vex themſelves, in ſeekin g popular . by living high, 
f and in profuſe Prodigalities, which are entertain d by: I wm ce and Oppreſſion, as if rational 
1 Men would! pardon R s, becaufe the feaſted them upon a Part of their own Spoils; 
5 wre did der amem des fine ard glorious Sw, made for the Honour of the Giver upon the 
3 — ofthe rohb d Spectatörs. But ven a Virtudus Perſon appears Great by his Merit, 
uy Were by the charming Forte bf his Reaſon, all Men think him deſcended from 
Y vewiwhich he ſerves; and to fim the gladly pay: tho noble Tribute of en 
e Praiſes. bas AI 6 ben! ret nein Eb M eee 161169). Manat: 
4 ara D H ID) 05 YR gW tig At en ene V7 b tr eie 2109 169790 . 
W A NOTHER great Claſs of Arguments, fo Ff. rove how ; ill Men reaſon Matters 90 ut 
en n may K brought ng the Contradigions Fe are guilty of in our Con- 
1 As for Viftance, Life'is'the Thing in the” World" iioft valu d; for without it we can 


etijoy nothing! and yet Aa eee 25 we, that for a Com 


ment, we will Hazard it 


g ſo far, as may? 2 berather cata 4 lofi #2" When Tinte is go ng, we cry out © üinſt Pro- 
8 | videnee; fbr häwing made it e Fi 0+ and when it 18 Ebne, e oy all RW orld to 
elt ebm it; and ye. we lie weäry of it (0 far as to bete oe y"9p6n zu Thing that will 
elf tor ſpend atß nd give it away in Viſſes to ſuch cc w Rom we re would not give any Thing 
n. een We bd fer f. no: Money: quit one Year of olg Life; por ue for the fame — 
nd wich we 4 undervaldt d in the ex reſb Rrehange, moſtMen Nen de really-give away vety many 
e4- = of their beſt Years finee they-are fit in gaining wal ot A! 205 1 E $1,194, Os. lin 
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| Widows and Orphans, to feed their Luſts; and adding thus, Robbery and Oppreſſion to the 
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our Wits ſcorn. to 
bt as ſtrongly by vulgar Vices, 8s't 
Crowd. All Creatures ſtand in Awe of others, according to the Eſteem they have of t 
and cho we admire our own. Perſections, and value ourſelves far above our Proportion, yet 
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and we not in Awe to commit Wickedneſs when alone, which. we durſt not commit ii WW 
others were preſent ; and thus we are ſo unreaſonable, that we want a due Reverence ani WW 
Eſteem for,onrlelves, * we Nd 0 have i it, * __ it 0 d we ought t = 
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2 brought by Revenge, 


ways preſent, and able to diſquiet: And all Men conclude themſelves 5 obliged to deſtroy the 


tured by it after he has prevaild. 
| Mosr Men deſire to. be in Empl 
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when they are in Employments, they do not thoſe juſt aud virtaous Things, for which they 
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Mg yet they conſider not, that even Dominion. is only at the Botton 


defirable, becauſe it is a Sgn of Merit and innate Excellency; and does pleaſe, becauſe t 
makes us believe, by the Suffrage-of others, that we are noble and excellent Perſons d | 
which, even the leaſt re eaſonable cannot ſeriouſly, be perſuaded, ent they believe they hu 


done vir Things. 
ro cheat ourſelves, with thinki 
do Things rather for Virtue itſelf, 


than for the Applauſe which follows it, ſince that 


which ſhews od Peron, more. the Weakneſs of our Reaſon, tho! in this wWe contradict che — 
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Mien defend a Life, that Accidents, na nay; and Nature probably will end with the Proceh 
| Khoo he not conſider he Prins ould be aden e & 
as a en l "_ that even be 
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the Efteew which yet at all Times hay 
3 All Men-defire £0 hs: the-beſt [om 05 } 
trove that homielres N | 


ink or ſay with the Vulgar, yet even theſe are ſwa ol 
thoſe who never erlag againſt the ins 1 


our Enemies ruined, remain ourſelves the excellem Wl 
ivals being os depreſs d: And this is that hid Reaſon which juſtifies to W 
that Paſſion which is truly moſt inhumane. But what an inÞroper Argument is this? Fo Wl 
2 are not one Whit the more excellent, that another is ruined by an Accident. Anothe MW 
is That thus we ſhall ſecure ourſelyes againſt our Enenie, 

ſo Revenge would paſs with us under the Diſguiſe of Self-defence:: But becauſe ths * 

would ſeem cowardly, and be in Effect, a tacit Acknowledgement of Fear, we rather la, i 
That in Revenge, we will teach others not to attack us. But all theſe are falſe Reaſoning; Wl 
for ao Man ſecures his true Quiet by Revenge, for it raiſes an Enemy within, which is a WM 


E Man, by . ry, at. ARR GY 


ret to o be inked; "wh | 
truly admir'd.:” And albeit Self-love makes them believe, that the being fear d be 


And thus | it were more reaſonable to Jo: what is really yirtuous, that 
that others admire us. And it is very unreaſonable not to | 


derives its Deſirableneſs from Victue, and ſo 7 — itſelf ſnould be much more rs Ly 
Mankind, yet we are cheated into ãt by a Miſtake, as if it were eaſier to attain | 
— of Virtue, than to Virtue itſelf ; whereas quite contrary, it muſt be mar 


difficult to attain Applauſe, ſince it depends upon many Thouſands of Rivals and capriciols | 
ws. and we may have it, and keep i it. | 


ODE 1 ENS 3 | 


f Inflat- | 
ands of 15 


6 ife that continues for ef, | 


CCC 8 N * e 9 4425 Aal | 


? : : F 9 «* i ' p « 4 , 
1 3 7 $ X . 
* or e : g f . . ; : 
* " * ; F : "PEI . 
. » " 1 5 74 1 w 2 2 9 X 0 0 a 
e g 13 5 Th vo v *%. 
© SI 4 R ET , ? ; P ” 2 = * q 
* 2 ; . * * 
4 ö 


7 R r r AS. am... es aa th. g—_—— — r —yBp HL * 


* ** rr ou ic VC aa © 


ing and Drinking. or ow ed fe 
3 a Miſtreſs. 3i- | ij 
we know would . only kill. but torment us 1 dre ee ee 
But this is our Cale 8 3 with Temptations und Devils we ſpead'our'Ti 
in Toys and Trifles: and e e + 1 ve receivd an immortal W 9 4 
n t n e 
Le ther 


aur 
co Jang 1 id Ae Seck "I Tine in ax | : 
Country: where he has his Abode; and yet moſt — fly in 
ing Ric hes, and getting chat Knowledge, which can neither be 1 to Bienen Ai 
nor can comfort them 1 And I have oft upplauded the Refbark f 4 
W Gentlewoman,' W232 A Whole Society. admire one of her Acquaintance for 1 
Wir, told them, That Fra ather: had left him a great Eſtate, which he had ſpent — 
Wbores, that he had himſelf married a Whore, and had dhang d the Orthodox Religion, in 
W which he was bred up, for a worſe, and was not r 1 V 0 and c defir'd 2 
| banden Fouad Man deſerv d 9 calpd Wit? b 5518 8 a 1 
; ＋ 5 F 1 "I 111 ee NC Noce 
| Nadi: are we only ene onable n ne 8 he Who bur che very Meaſures 
wetake i in being virtuous, ſhew dow weak Our Reaſon is, and how ill we uſe it. For our 
Friendſhip 1 is, fat the moſt Part,-but the preferrin thoſe for whom we have a Kindneſs;t to 
thoſe who deſerve better both our Kindneſs and thoſe Employments ; and thus we rob the 
Common-wealth, to repay the Debt our Gratitude owes. The Courage of many is but a 
l diſguiſing of — ear, or à dull Ignorance of their Danger. For when we 
goes ro Battle, be fears to die; but to diſguiſe this Fear, he conſiders the Shatne of flyin 
and knowing certainly that his Reputation would be ruined, he fears more this certain Lo 
than the Hazard af being kill'd; but if he cannot attain; tothat, 150 at leaſt braves' it out, and 
endedvours. to wn OY er when he . er himſelf.” <5 fuk we WIT 272 
FC 17:55 7 d ane . e 
e and Charity are ofi-times but the diſgned Ec of Vanity, whkrein Men 
E tacitly deſign rather their own Perpetuity,.than:the Advantage of thoſe on'whom they beſtow 
what is given; in which Tele very unreaſonably: For if they lent it to God, He would 


reſtore it n Intereſt Hut in beſtowin g it on Fame, they beſtow i it on a 
Cheat, which has Freived both them and others. Andi it ſtill ſeems ſtrange, that we will 
beſtow it on that Multitude (for Fame and che Multitude are the ſame Thing) to preſerve any 
one chat whom from ſtarvin þ Th we would not beſtow one Farthing. And pet the World & 
aſe who: do ſuch hings, more than 1 755 do reaſonable and judicious Perſons. | 
be | d „ eee 7 
en one of 705 chief and) fundamental DiRates of Reaſon, T "Wo 406 | ſhould 4s 3% Ar 
we would unh them todo tons. But tho we exclaim againſt our Equals, poor Mortals, if they 
| refuſe us tliis Meaſure, yet we allow it not ta our great King and Sovereign. If we hear, 
that any, who pretended tobe our Friend, did ſit tamely #0 hear us raid at, and con- 
temn d, we would conclude t baſe and treacherbus; and a King! would for this treat his 
Subjects as Rebels: But yet we ſit nat only to hear impious Creatures rail at Religion; and 
oft>times at Providence el ith ſo little Reſehtment, that Wwe rr and exe Errol = 
the Miſcreant. L remember that I ſuggeſted: once to 4 Perſon of Qualit), who was pulp a. 
bout bis Accompts, to conſider if our Steward thouldofpend | or: ents upon his own x = 
Affairs, or upon maintaining his own. Family in Eanaurys and much more if he fhould | 1 
mot it away: with our nemies, Wand- e not Mee m as 4 Roy e and at leaſt / 
tecal the Truſt we gave him? But the-{3reat,Maſter. of the Family! of * Faithful, ha | 
appointed us anlyito 12 not to: S but to rat the Eſtates s He gav Ao us, 
jw 5 Uſe'of: 7 age and Serv efe! as Kindly/ to ab mile Y 
Ht we for ſo ö the Scripture, a deven:Reaſon-irfelf; teaches us Fer by 
a the "wie. God-have 00 'd ;fo! much'npon ſome, l 3 i He Rad ne 
deſign d to fed lb by this Neceſſity of Diftribution? 8 oP s-Qhildren ſtart 
we Employ the Portions due to them upon the WI are His 9 7 7 Ig; 7 
we ufe the Almighty God-atithe Rate w would not! ſuffer 8 meane i 
And Wanzen ard eyen duch as-/are:gonvincid: ofthe [Reafonublenieſs of Of. 
dee e ben a Adtions in Public, they loſe the Neward, by net preſer i 
n:of i rainy for as nn arms, argues, Marth. 6. 4 It is ue ji bat [@Antes 
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c „ wal conclude! cheſe Obſervations: wäh- what Grdinarlly we! conclude our urea 
bie, and: chat is Denth-hed Nepentances which f nt Thiags zs the moſt anreafonable. Ff 
We believe the Rewards and Tortents which atithd our future State, and make the Dely 
ſo dangerous Why delay we? Aud if we bekeve neither ofc theſe, Why repent we? The 
due denon but malte out! proſent\ Pleaſures very biwer, y the-Fear chat iuft thereupay 
h few wi therother:c4rinotbut;needleſlycur offi the Pleaſures, which we exclude ain. 
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haun 
ent with true Repentance. But which of us being dondemmn'd to horrible Torment 
Weyl (delay; to ſeck a Remiſſion till the laſt Hour?) Or being mvited to leave our Cottage 
_ recelwe.a plentiful Eftate;:would delay to undertake his Jouttiey?! And het we eaſily cy 
E Pautange, Which cam only preſerve us condemn'd Sinners, from eternal Torment 
and,which would certainly bring us, | pond Wretches, to that Inheritance of immortal Gion. 
 Angithe'-we condemn ourſelves! for eaving the:Diſpatch of our little Concerns. till tlie af 
Hour er we. delay that great and neceſſary Work, on which a long Eternity hangs, far 
every Tine. And that Which aggravates much this Neglect is, that the Reaſons which en. 
S itigre as weak, as the Thing itſelf is abſurd and dangerous. For the Hope vt 
may live, has for its Foundation a frail-Bbdy, that every Accident can deſtroy; and its 4 
W that when: we. hear: of ſo: many unexpected Deaths, we ſhould not tremble tb 
think, What if J had died? And tho' the Mercy of God be as infinite às His uſtice, yet i 
is inſupportable Inſolence in us to think, that we can be ſavd when we pleaſe : This is ng 
only td undervalue Him as the: laſts Thitig to be choſen; which implies that our infinite) 
loriqus! Maker is of all Things leaſt worthy: of Our Choice; but in this we exalt ourſene WR 
aboye Him, as if we might command Him to beſtow upon us Heaven 4nd. Happineſs, when. Wl 
Cyer we thought fit to call for it And which of us would beſtow: the meaneſt Favour upon 
him, who would reſolve to op} ofe, or but neglect us as long as he pleas d? The delayng 
makes us the unfitter, not only to crave, but een to receive Meroy; and ſimde all our Lie, 
albeit as piouſly ſpeut as human Frailty can allow, is ort enough for ſo great a Work; What Wl 
85 we expect from ia few ſickly. Hours diſtracted by new Pains, and amazed at ſo many od Wl 
zins? Aud the Scripture eee and bring forth good Works it 
has every where made good Works, and a ſubſequent Amendment of our Lives, the Mak Wl 
as well as Fruit of ſincere Repentance: And therefore ſince a Death- bed Repentance mull 
want this Proof, it cannot but be by ſu much the more uncomfortable to us and our Friend. 
Nor is there any generous: Soußh who having receivd ſo great and undeſerved a Pardon, | 
Would not deſite to be ahle to live, that he might magnify: that infinite God to whom be 
ow.d it., I know that the Thief on the Croſs has been a Stumblin block to many others; 1 
but we reaſon, very weakly from this. Inſtance. of God's Meroy: For N, by believing: the D. 
Vünity ↄf our Saviour amidſt all that cbuld have been ſaid againft it, wflen even the Jew | 
vere. defiring Him to come down from the Croſs, and they would believe in Him; andiſe 
other Thief Was reviling Him; did evidence as much Faith n that contracted Span whet | 
d ing, as the beſt of us can do in a prolong'd Life. And it being fit for the Saviour of tle 
ar to ſhew His Power and; Mercy when He was leading Captivity captive, that happy 
Lhief gan be no Precedent for us, who 
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= Would we d Se bim yet 8 if he told us, hat be 1 give tiniſelf oY 
ö more, becauſeſuch a Man got ſo many Wounds, and yet was cured? n - 
þ 45 erg, abveefote Lan this Diſcourſe with the wb and unt Reaſoning ; 8 By St. 


Peter, 2 Ei. 3. 10, kr. But the Day of the Lord will come as a Thief in the Night, in the 
which the Heavens will paſt away with great Noiſe, and the Elements ſhall melt with'a . 

vent Heat, and the Earth alſo, and the Works that are therein ſhall be burnt up: Stems then. 
2 all theſe Thing 771 be di fotved, what Warner ig ang 5 ye to be in 9 2 Dot . 
ver ſation and oy oalineſs ? 


| Ap what @ frighted 99 wil the paths 1500 be, * * 1 himſelf in We 
Midſt of a burning World, having greater Terrors within his Breaſt than theſe rais'd by an 
Omnipotent God, and which will force him to cry to the Hills and 3 to fall upon 
| him, and cover him from the F ace of this angry Judge? E's 
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Whence G ede it, 1 Mas js «fo unreaſnable, and 4 ' 
A, our Ban. 1 | 


OD T 15 deed very Sako wat 1 who im 0 inrovs 4 ſo ät in al 
Arts and Sciences, that are neither ſo nec ſo eaſy, nor ſo advan- 
tageous to us, ſhould {till decreaſe in this excelled” Study, this noble 
and uſeful Knowledge: Let us then enquire a little into the Occaſions 
of theſe Errors in his Reaſonin and we ſhall find them ſo 165 that 5 
they alſo diſcover to us new \ eakneſſes in his Reaſon, | 


nin 

.6S &>. he would reaſon juſtly, if he believ'd the Principles I have laid raining 
ine this is a a Miſtake, for Atheiſts. pi moſt weakly, as well' as others, and moſt inconſe- 
quentially to their own Principles; for even Atheiſts diſquiet themſelves for Fame and Mo- 
ney, and by Whoring and Drinking deſtroy their Bodies, which is all they dote upon, and 
ſhould preſerve, and which ſhews their Unreaſonableneſs, according to their own Principles ; 
and that Infidelity is not the Cauſe of falſe Reaſoning, appears clearly, becauſe ſuch as are 
not Atheiſts, reaſon falſſy 3 and we may obſerve,” that ſuch as believe that by the ill Diets 
they uſe, their terrible Pains will be renew'd; do yet adventure on them. Oh, that they 
only of all Mankind were the unreaſonable Men! But how unreaſonable are they, who be- 
Heving there is a Crown of Glory referv'd for thoſe that will run that heavenly ce, chuſe 


rather to a Tipli ng and Gaming; that believe the Son of God ſtands ſtretching out His 
Arms, rea — A preſerve them, and yet will rather fink down into that fearful Pit from which 
there is no Redemption; who will rather ſtarve than ſeek that heavenly Manna, and languiſh 
of their Wounds, than ſeek the Balm of Gilead, from the Hand of a loving Father; whom 
no Judgments on others can awaken, nor Mercies to themſelves can oblige ; ſick, amidſt fo 


many Cures; poor, amidſt ſuch Plenty; blind, l bt Light; 41 le 
* ſpight o o en Cocos | 2 15 2 L - 8 —7 5 
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60 Nu; <p 5 OOO NES 6 \ 465, 


I know that we cnerally | charge this. on Man's Ae ima 


| 17491 


| As to Reaſon, let us examine outh elves 8 and we ſhall find that Men think th 
need not Reaſon. in the great and . N of TOE as if theſe were ne 7 
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debauches our Reaſon, after which it continues eafily in this Error: For this takes off tht 
' Reverence and Eſteem we ought to have for juſt Reaſoning. Thus Lawyers favouring fill 


_  Bi66rky, and falſe Co 2 
x pars rw | F 7 mp Faith and Infallibility, (thoſe great Tyrants over Reaſon) we accuſton | 
_ ourſelves to L 


df God does expreſſy ordain one'sReaſonto! ſubmit, we ought not to deny ourſelves the true 
Exurciſe of it, to pleaſe Men, ho underſtand not its truę Strength, or do upon Deſigns im 


paſſionate in them, being inclin d father to have our Sentimets ſuſtain d, thantheCommandso! 


in De. 


Wu uſe oſt- times our Reaſon to argue falſly for Intereſt, or by Pre- engagement; and tis Ml 


and being oblig'd to maintain the Cauſe of thoſe who have retain'd them, force their Rez. Wl 

ſon to find Arguments for their own fide ; Divines thinking themſelves obliged to defend | 
the Poſitions of that Church wherein they were born, reaſon ſtill in its Defence: Stateſmen 
to fortify their Party, . endeavour to perſuade all Men to embrace it; and Orators, not ex 
cepting the Philoſophers amongſt them, to beautify their Diſcourſes; urge Things that a 
mere Flouriſhes, having much Luſtre, but no Strength; great Inſtances whereof are tobe 
ſeen in Seneca, and generally in all the Heathens, Who as I ſhall thew exprefly' elſewher, | 
were forc'd, by not knowing the true Principles whereupon Reaſon was to be built, to main- 
tain 1 Reaſonings the true Principles that they deſign d to recommend. We do like- 
wiſe form our Merality by our Intereſt; and guide not our Intereſt by our Morals; and after 
we have form' d any Deſign, we find out Reaſons to perſuade us that it is juſt: And thy | 


* 


we oft-times miſtake Intereſt, Imaginations, and Prejudices, for ſolid Reaſon; the true Cure 
whereof lies in being painful and curious in our firſt Reaſonings; and as careful not to com- 
mit Errors by falſe and careleſs Arguings, in Matters of eternal Happineſs, as Mathematicians 
are in their Demonſtrations about Figures and Concluſions, which cannot ſecure them againſt 
one Misfortune, nor add one Day to their Lives. & V 


94 
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| Larineſs, wherein we loſe the Habit of Reaſoning; and ſometimes by 1 
upon us Things inconſiſtent with it, and by teaching us that it is a dangerous Guide, 
we leſſen our on Eſteem for it, and create inſenſibly in ourſelves a Jealouſie that it is n 
Impoſture; and we baffle it ſo on theſe Occaſions, that at other Times it dares not try its 
own Strength. I confeſs, that it ought; in a juſt Submiſſion yield to His Commands who 


made it, nor ſhould we hear the Servant when the Maſter, ſpeaks; but except when the Wil 


poſe on us the abandoning of it. Aud this: has infected us ſo far, that by it all other Scien- 
ces did fall very low. And if ſome bold Defender, ſuch as Cartes and others, had not intet- 
pos d We had been led by implicite Faith, in all the Objects of Knowledge as well as in al 
the Objects of Faith; and every Sehoolman would have exaRed as much abſolute Submiſſion to 
his n Dictates as we ſhould pay to the unerring Commands of our infallible Creator. Aud 
oft-times Self- love paffing for Religion, blinds us whilſt it promiſes Illumination: As a clear 
Inſtance whereof I ſhall deſire any wiſe Man to conſider, that if this were true Zeal which 
led Men to hazard all they have for the ridiculous Difference about indifferent Ceremonies or 
Tenets, Why do they nqt hazard all they poſſeſs for the Defence of the Chriſtian Religion a- 
gainſt the Turks; ſince in found Reaſon, and by a Mathematical Certainty, the Whole is to be 
referred to a Part? And to prove that this is the Effectof Self. love, and not of true Devotion, 
it is very obſetvable, that the lefs the Differences be in ſuch Caſes; we are ordinarily the more 
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near, and of ſuck Concern to every one, that All could not but underſtand it; and et he 


found This leſs underſtood than the other. But that I may contribute my mean Enfleavours 
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for clearing them in this, I muſt deſire them to conſider, that Man being created to love and 


it muſt follow- by a nedeſſary Conf ence, That God was to be the Cefitre of 
1e „ n and right Reaſon was a Oo Fa of all his Concluſions, ' as ſo many Lines 
to reſt upon God as that Centre.” But Nan defignng/to: exalt himſelf, does by a woful Mi- 


ſtake make himſelf the Centre; and Self. love, as another Reaſon, draws all into this Deſig 


And thus, whereas we ſhould ſtudy to underſtand the excellent Works of the Creation, t at 
in them we may underſtand the Infiniteneſs of that wonderful Creator, we ſtudy them only 
thereby to adorn our own Spirits, and thus to raiſe an Eſteem in others for us; and crook in 
all the Concluſions we make to ourſelves-and our Convenience, as the Centre of all our De- 
figns: And thus we have invented new Seienees, Arts and Recreations, ſuch as Criticiſms, 
Raillery, Comedies, Tragedies, Oc. merely that our Works may be admir'd as much as His. 
And therefore it is impoſfible that we can ever reaſon juſtly,” 
ſoning tend to a wrong Centte: But if we return to our Duty, in reſolving to love and ad- 
mire Him, and not outſelyes, every Concluſion, being drawn from true Principles and Poſi- 
tions, would recover its original Sereighrneſs. And thus, if we adored God more than 1.2 
and Princes: we would not diſpleaſe God to pleaſe them, that we might be enrich'd or a 


dne by them. If we ſtudied only to know Him in His Creatures, and not to raiſe our 
own Fame by them, we would not ot and vex ourſelves to acquire Fame, nor forget ſerv- 
ing and adoring Him, that we might get Time to know thoſe Sciences, and be eſteem'd for, 


and delighted in that Learning. Self- Ie, amongſt its other Cheats, hinders us 15 ſtudy Chri- 
ſtian Morality, becauſe that would let us fee how vile and frail we are; and 

n it carries us tmp tuouſly to ſindy other Sciences, 9 wot we may admire our own 
Wit a gacity. But that which ſeems to me the true N 


and Mathematics are to be ſtudied3 in His Provide 
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Rule by which our Reaſons are ſquar'd and directed, are the Writings of thoſe illuſtrious 


Heathens, who in our Youth are recommended to us, as the only Guides and Patterns: The 
beſt of y hich, ( fuch as Plato, Epic lotus Senecaiand others, being abſolutely ignorant of Man's 


eat „Which. is original Sin, could not but miſtake the Remedies of his actual Tranſ- 
Fee ; andknowingnothing more excellent than their own Reaſon, they concluded it was 
uſficient!'' And having from their Poets and Traditions, learned mean low Thoughts of 
their Gods, Who were in thoſe Days made the chief Actors of the Sins they ſhould have = 
niſhed, and deſctib'd'as more emploed in ſatisfying their own Paſſions, than in governin 
the World; thoſe miſled Philoſophers dd got only. ial themſelves to, but rais d themſe bod 
above the Gods whom they taught 5 wig anch themſelves to adore. And to that Height did 
that" Seners. concludes his Wiſe- man much preferable to 


the Gods, becauſe the Gd 
AS Man, bein 

Epittetus founds his Philoſophy upon that only Princt ciple; *Fhat-the Things within us are in our 
own Power, but the Things w chou ur are nb. Whereas St. Paul from Heaven aſſures us, 


That of Ourſehves, as * e can ds #0 good: And our own Experience doth moſt 
convincingly*agree With St. Pan, agate Epittetus.' And whereas a Principle in any Sci- 
ence ſhould be an iihcoptroyerted 'Truth;;” we find daily, that this Principle is an abſolute 


Lye. For that Man; he thinks? that be can with an unerring Hand govern his Paſſi- 
ons, has never undeftaken the ff 
org Sequor, a rees' Wüchr Bettet wit your own' 
tho' among the 

not; but what 
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gues of the Immortality of the Soul, may convince us how weakly thoſe great Patterns 


of Philoſophy do reaſon, even upon thoſe Subjects where Reaſon was not altogether — | 
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hate, that do I; and therefore is forced to cry out, M ho hall deliver me 
fron om this Body of Death? Cicero's Diſcourſe concerning the Nature of Gods, and Plato's 
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And from thoſe, and all the Writings of the ancient Pagans, I do more juſtly conclude, That 


_ thoſe great Ideas which our Maſters have given us of them, and the Eloquence-which ſhines 
every where in ou Writings, have miſled us from the Ways that lead to the New Fery/z. 
km; and from admiring the Beauty of Holineſs which ſhines in thoſe Scriptures, which have 
God Almighty and the Holy One of 1#ae/ for their Author and Subject; and in which ve 
are taught to expect more Help from Heaven, than from ourſelves, againſt our innate ang 
original Corruption; which is more to be overcome by Praying than Thi nking, and can ne. 
ver be overcome without that Humility and Self-demial, which was abſolutely. unknown to 
the Heathens; as I hope to prove in another Diſcourſe, where theſe Thoughts ſhall hays 


I am far from deſigning in this to root out Self. love, but rather to direct and improve it, 
For certainly God has grafted Self- love in every Man's Heart, to the End Man might there. 
by be the more oblig d to love Him, to whom he owes. all thoſe Excellencies which he loves 
in himſelf; and that he may be thereby obliged to preſerve himſelf as a Part of the Univerſe, 
and which is in general preſerv'd oy every Man's loving himſelf: And ſo far has God allow d 
this Self- love; that He puniſhes Man when he deſtroys himſelf. But that Self-love which! 
here inveigh againſt, is a falſe and Impoſture-Paſſion, whereby Man makes himſelf the Spring, 
from which all his Deſigns follow the Mark at which they aim, and the Rule by which they WM 
are to be ſquared, than which nothing can be more unreaſpnable. - For how can we juſtily Wl 
- ourſelves, in requiring abſolute Deference from all that is ours, if we yield it not to that In Wl 
finite Being to whom we owe all? And as He brought us out of nothing, ſo we ſhould füll 
remember that we are nothing before Him. If every Man made himſelf the Rule, and drew 
all to himſelf, What a diſtracted Thing would this World be? And how impoſlible would i 
be for any Man to live comfortably in it? And as a private Man would be eſteem'd mad, 


x 


who in a Court would think that all Things ſhould. be deſign'd there for his Glory and Plez. 
ſure; ſo, much more is Man a diſtracted Creature, when he makes himſelf the chief Aim of 
all his Actions. Whereas, if a Courtier take great Care to pleaſe the Monarch, and to deſign MW 
his Glory and Advantage, he will thereby raiſe himſelf in a ſecurer, as well as a juſter Way; Wl 
And therefore, becauſe Self-love is ſo ſtrong an Orator, and is {till at the Bottom of all WW 
Perſuaſion, we ſhould examine cautiouſly. what is urged upon us under the Diſguiſe of 
Self-love; and whether we do really love. ourſelves, when we yield to thoſe Things to which 
we are tempted. I ſhall conclude this Period with a ſad Aſſertion; That in ſpite of all that 
Men profeſs, yet too many really, at the Bottom, miſtake themſelves ſo far, as to think thut 

they have no Original Frailties, and therefore that they are able to command their Paſſions; 
x 3 they need no Divine Aſſiſtance; that they are nothing elſe, ſave that Body Which 

we ſee; that they are not to die ſo ſoon; and that the Things they are doing now, are the | 
only Things to be car'd for, and will remain with them for ever. And if moſt Men bare 
this Idea of themſelves, I deſire to know how they can draw juſt Concluſions from ſuch 


* 


miſtaken Principles. 8 ; 


AxoruER Cauſe of our Reaſoning ſo weakly, is, That the Things of another World ate 
too remote to ſeem great to us, and too ſpiritual to be. diſcerned. by carnal Eyes. The leaſt 
Thing, when plac'd immediately before our Eyes, will intercept, and exclude all further 
Proſpect; and even the leaſt conſpicuous Objects, and ſenſual Things do, by a conſtant Tide 
of Emanations, flow in continually upon us, ſo as to fill eur Thoughts, and leave little Room 
for any Thing elſe. But as a Remedy to this, let us conſider, that ſince even corporal and 
ſenſual Pleaſures charm us only when we think much upon them, it follows, that Thinking 
1s the Source and Origin of Eſteem: Tho we ſee not the Riches of a golden Mine, yet our 
Belief. will make us toil for it; and the Hope of ſucceeding to an Eſtate will oblige us to fol- 
low eagerly what that Hope ſuggeſts. And. ſince Faith it the Evidence of Things not ſeen, it 
does repreſent Things to come with a Certainty that makes them preſent ; and albeit i 
may be objected, that we have ſeen ſome ſuch Things as theſe Mines, and worldly Succeſſi- 
ons, and therefore it is that we belieye and love them more; yet that is of no Moment. For. 
the Miracles that Men have heard of, and the wonderful Works of Providence which We 
daily ſee, eſpecially when born in upon us by the Conviction of our own Conſciences, ſeem 
as ſtrong Motives as any that Senſe can «ford, - Conſcience, that luminous Senſe of the Soul, 
being ſtronger, and more perſuaſive to any that will hear it, than any of our dull and out- 
ward Senſes, which have only Aſſiſtance from ſtupid-Fleſh and Blood: Converſation alſo + 


bout Things Spiritual and Divine, will be in place of ſenſual Emanations to us, and will fe. 
preſent a future Life, and the World to come, to a hearkning Soul, as if it were preſent 

nor wal the Almighty. fail to aſſiſt that Eloquence which has Him for its only and wt 
5 mate | OPC, 3 | 1 8 | \ 5 N F | * 85 = WY 3 I 3 34 5 | J þ # 25 ET ; er * „ A & 1125 1 3 


* 


: ; & 1 © % 
os 4 ' b . | 4... 85 " : "oP" x ; 
* ; 65 E * 22 * : 1 a ug . 8 ; ) þ * % TE OE * bi wy, " 123 4 
\ « "I, + : 1 oy 8 »* : 15 1 . N . 9 * © 76 5 7 . 2 
x * g . Fax N 11 
. 1 ? | > 8 By oy ; 
* * 3 * 7 * "1 * FI" * wes a y * N 4 1 1 * SY... 
ut © , > YO 3 L * . 
* 4 . * 
N * 5 L i . 
gt : . 4 
8 pe , A 4 % 1 7 1 
4 7 4 , » 9 * - 
*. 3 P 
4. 5 
3 
4 - 
» »y 


G S > 1 
N ; 
"+ 25 n 


4 
GNM 
f 


8 * I * — 
1 4 


tes. Bt 


: TR 
— 


4 


Happineſs, than to the terreſtrial Objects, 


9 4 
a 
* of 
M * 


we not fin 
or Drink, y 


tl 


— 


8 1 4 5 L : 4 * . K rv 3A * 
N 3 . a h j 0 A * 1 wes * 5 N ” PKG: I £ N 
RT * 4 6 a $ ” 
4 * w 4 Q 1 * 3 > . I $ » hy 1 8 5 7 ; 1 4 * S a Ly l * 4 2 0 
\ oy - 4 > " I $ d 7 n * * I F * 4 
( : ? 1 | 6.4 h 11 | N o h d „ 4 1 ; | Obſe 4 19 + at) . ) . - 4 1 


* 
R 


Heaven? Or this Man, whom I am wo 
to whom in this 1 Frere Him? And ſo, 


e going, and whether they will return us the Stock we lay out upon them, 


” 


tial and ſuperficial Way of Enq 


PUP 7 4+ 


happy 
by 


* 


into a Conwiction firſt, and then into 4 Love for that for w 


II O ði TT et ON 


* 
= 
— 
+I” 
3 
8 
S 
1 
> 
© 
r 
8 
8 
5 
a> 


wo 


— 
* 


— 


a 4 5 , Þ . "Wo = 5 2K 
* _ * : 
F 1 . * N . FR 
4 I e 4 1 þ , A's "TP * a N 8 
erg ＋ . P44 MES. OY Woe + nh WM Vi R MLT EASE. TIL bd 8+ RFI” 
14? S130 SS T5 ” +» - a . ag T 49 8 J * X 4 '6 9 WS þ . I FS 1 4 L 4 
3 « 4 Fry Wo Oe 8 . 1 95 3 f Þ = *. . FF ud e . x 2 „ 2 2 1 ; 1 Wa ay? + 7 * x 1 af, * 8 1 4 : | 4 2 * 
7 8 Cy . a * * . ' ke - « 4 F ; 
# 1 8 BY 4 L 8 ; ; 1 


: 4 | . N p 4 d 
4 > * $5 VV 8 A 
y 8 . 83 { N 


x 


by 


a 2 
A * 
e a 
* 
- 


chen try its Value; and like a Merchant, who has been often cheated, 


Fon improving this Thought, we ſhould conſider, that tho“ we diſcover Truths, yet we 
do not take Time to ponder them ſufficiently : And thus, cho we be convinc'd, yet we im- 
prove not ſufficiently our Convictions. Self-love, and the Love of Eaſe has us d us to a par- 


Salvation worthy of ſome ſerious Hours, ſince it is Rae which God Almighty NN ancly 
in it. And that 


chou feddeſt that Vice into a Habit, ſo 
Tt deſtroy that obſtinate and dangerous. 


quent Reaſonings do alſp not only make us argue mips a 1 Berra eaſily, but do warm us 
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expects Applauſe ;\ and” whoſe many Suffrages it needs to maintain it; againſt that inward 
Senſe it bas of its own Weakneſs and Sillineſs. And this is to be cured by a noble Refle- 
ion upon the Dignity of our firſt Creation; and a Deſire to be again like to that God 
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eet, and c us When they appear great 
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On of the dreadful Effects of oür followin 


it is ſufficient to be as feaſonable as they: And thus we fooliſh and unreaſonable Mortals, 
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7 


that Degree of Pt 


on Which is even requiſite to the Life of a Chriſtiar 


towards the Mark, for the Prise of the 25 Calling in hrift eſs, Phil, 3. 14, 


mies, we are concerned. to uſe all the Speed that is po 


le. And would not we conclude 
content himſelf that he were not the laſt amongſt thoſe who endeavour 
Af OT aa rats af 7 of VEE | dk Brees MSA BG , ES JE EE 


1 


to eſcape. 


we ought to go, but where others Have gone before us, yet we oft-times 
Extreme, and by a contrary Reaſon, which 18 28 falſe ud 
reaſoning weakly and-falſly. from a Deſign and Deſire to be ſingular, and conſe uently to be 
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2 2 


following of them; hut finding a Crowd i 
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their Rayals, and hinder them from comin; up at Fame; and tho'- they want the Maltitud! 
\ $944 Som Me „ Wo 44 nn wy £8. 7. » borer Re ALIX ' # | V titude 
at preſent, yet they Hope to make then OW 

n WW few would care to continue alone till the laſt, tho e to 
A Humour is a very great Enemy to true Reafoning, for it introduces a Habit of arguing 
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+ becaule they 


ly led by them in what is much nobler, and of great Sig yp How much more do we 


e S YL RT 48 ü 8 . _ n = 1 ; 4 42 Ry 2 hy oy = 3 : ? * dt 4 : 4 1 75 1 2 fy 8 5 5 5 | 
”Gxxt8ra ity Self love ſeeris to lead into. theſe Sentiments, is thinking the Multitude 
will cry up their own Inclinations and is unwilling to check that Multitude from which it 


vboſe Image at firſt we were, and whoſe Sons we may yet be, if we can raiſe our Hopes 
above thoſe lower Spheres of ſenſual Joys and Pleaſures which poyſon us when they ſeem 


g the Example of others; is, That we think 


fiat and bound one another's Goodneſs.” Now this we ſhall eaſil perceive to be moſt un- 

reaſonable, When we conſider that no Man will ſatisfy himſelf in · being as powerful or rich 

as his Neighbours; tho theſe be much leſs defirable for a Soul and Spirit, which is the I. 

mage of an infinite God, and is after all its beſt Endeavours here very far from attaining to 

TPS ↄ ne we Life of a Chriſtian. Devotion is a 
Race, and who is it that when he runs with many Rivals, will content himſelf to be in the 
Throng, eſpecially if the Prize be conſiderable?" And therefore the Apoſtle exhorts us to for. 

get thoſe 7000 whith are behind, and to reach forth to 455 75 that are before, Calin | 

iT &: 


not only obliged to preſs on to obtain the Crown, but ins purſued by our ſpiritual Ene- 


tim mad, who if he were purſu d for his Life, would not deſire to be 1 all Danger, but 


Ir is firavge, that notwithſtanding that Cuſtom does ſo lead us when we go, not where 
We ott-tumes err to a contrary / 
more dangerous than the other; 
admir d. Thus even whilſt in this we oppoſe the Multitude, we deſign to pleale them too; 


would have choſen rather to have gone to Fam the beaten Path, by a direct pleaſing pa 5 


02e em in it, which they could not "pats br, 
they, by a long and | dangerous Circuit, run before, and 0 k 5 the 4 Ys 7 


oY Elle they would not differ from them; for 
no: chey love to be ſingular at firſt; yet this 
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| D. Lange from an Occaſion extravagant like itſelf. Ro/land firſt Duke of Normandy, being oblig d ty 
word, Bun do Homage to Charles King of France, for that Dutchy, refus d to kiſs his Foot, except thy 


- Normans were from that Occaſion called Bigots, as they who adher'd 


falſly; and it is difficult in this dark Eſtate to recover our Road if we once quit our Light, | 
one Error emboldens us to commit angther, and it is the Puniſhment of it when committed; 
even thoſe. who care not to oppoſe Truth, love to be conſequential in their Oppoſition, 
for to do likewiſe, were to be guilty of a double and more palpable Vice in reafoning, 
Axor HEN great Hindrance to right Reaſoning, is Senſuality: For tho'-I am far fro 
being of their Opinion, who think the Soul nothing but the mimal Spirits; ſince we c — 
conceive how Matter can think ſo delicately an 3 there is no doubt but tie 
Temper ot the Body, has grou Influence on the Mind; and that Sobriety does 
Blood, and make theſe animal Spirits fitter ns for the Soul; as on the other F 
Drunkenneſs drowns it, Gluttony ſtupifies ig ; and even after that Time has diſſipated thoſs 
Loads which oppreſs the Soul, there remains a Stock of Dregs which are eaſily inflam d into 
-Luft, Rage, and other brutal Paſſions, which in a more laſting Manner enſlave it. Therefog 
Pagans have recommended Sobriety as a Diet for the Soul as well as the Body; and the Wl 
_ Scripture Faſting, as a religious Duty. And ſince there is none of us ſo brutal, but if y Wl 
Were about to preach, rl, or aſſiſt in a public Judicature, we would be careful to a Ml 
all theſe Kiechle, leſt thereby our Reaſon might be diſturbed: or clouded 3 we ought much 
"more to ſhun them, with an Eye to the Service of an Infinite God, and the Preſervation of 
dur immortal Souls; minding in this the Obſervation. of the Prophet, Vine, and new Wn Wl 
Fake away the Heart: And the Advice of our Saviour, See that you be nat overchargd Wl 


* 
o 


with Surfeitmg and Drunkenneſs, 


 _Taxrs remain yet two vigorous Enemies to our Reaſon to be ſubdued, Bigotry ad Wl 
| Raillery; which tho they be contrary to one another, Bigotry treating Things that are nd. Wl 
culous as ſacred, and Raillery treating Things ſacred as ridiculous, yet they both - conſpire Wi 
againſt our Reaſon, and are the favourite Extravagancies of the Times, which obliges me t» 
inſiſt the more upon them. EL En R 


I define Bigotry to be a laying too much Streſs upon any circumſtantialPoint of Reli n 
or Worſhip, and the making all other eſſential Duties ſubſervient thereto; and got its 


King would raiſe it himſelf to his Mouth; and when it was told him, that the Solemnity con. 
ſiſted in his taking up the King's Foot, and kiſſing it, he anſwered, Ne ſe begot; that ist i 
fay in old Norman, Not ſo, by God; whereupon the King and Court derided him; and the Wl 
| rtinaciouſly to rid- 
culous Extravagancies. Theſe latter Ages having in this Dotage of the World®produc'd Mi- 
titudes, who miſtaking Reformation for Humour, and ſeeing ſome devout-Men admir d for 
_ ſeparating from idolatrous and ſuperſtitious Churches, becauſe they would not reform 75 
and fundamental Exrors, imegin Aber every Thing was to be ſtruck at with the ſame Zei 
which theſe ſhewed in Matters of greateſt Conſequence; and by a farther Effect of the ſane | 
Zeal, they proceeded to force others to concur with them-in their Extravagancies; which 
ſurprizing Diſtra ion forc'd Men to beſtow on them the Name of Bigots. Superſtition could 
not ſo well agree to them, that being only an exceſſive Worſhip: paid to a Deity, true or falle, the 
from an ill-grounded Fear of Miſchief from it: Nor could Dogmatizing ſerve, that being on. 
| ly a Poſitiveneſs in any Opinion, joined to the Vanity of thinking that the Dogmatizer hd 
| Right to dictate to others: Nor Opiniatrity, becauſe that conſiſts only in adhering too flifiy 
to any Opinion, in ſpight of the Reaſons : Nor Schiſm, becauſe it is an unneceſlary Sep- 
ration: Nor Hereſy, for tho! it is an obſtinate Error in ſome important Point, yet it is always | 
in Matters of Faith; whereas mach reſts only in Matters of ſmall Importance. But tho' | 
Bigotry properly relates to Matters Eccleſiaſtical in our late Acceptation, yet it is by an en 
Stretch us d to expreſs Opiniatrities of all Kinds; and if we conſider its no we mut 
conclude, That it has been drawn to Matters Eccleſiaſtic, and is appropriated now to them, 
becauſe they are the moſt remarkable and frequent Inſtances. or Effects of this miſchievos | 
Principle. For we may juſtly ſay, That Bigotry is the Hypocondriaciſm of Reaſon, the Bed | 
lam of Religion, and the Ape of. Infallibility. . 


IxsrANCES of this Bigotry, as they are very frequent, ſo they are very ancient. The 
Apoſtles themſelves were forc'd very early to inveigh againſt Zeal that was not according to 
Knowledge; and the Chief of their Scholars, who had been ſo happy as to hear them preach, 
did yet rend the Church by a dreadful Schiſm, which ſoon after grew to that Height, that 
the Weſtern Church excommunicated the Eaſtern, for differing from them in the Obſervz- 


Tux beſt Way to deter Men from pending heir Time and Zeal in the Service of Bigot!f 
either as its Chaplains, or as its Emiſſaries or Executioners, will be to conſider the great De- | 
fects under which it labours, and the ſad Effects which it produceth. '... _ _ W | 
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equal a mere Circumſtance to the ſolid Points of Religion 
ur theſe Miſtakes become more dangerous, by inducing their V 0 bel > —_ 
| becauſe they are Orthodox in theſe Matters, they are the only People of God,' and all Wee 
| join not, are Aliens to the Commonwealth of Hue: And from this ſprings firſt; chat they,as „ 


believe Him to be a God to whom they ſhew ſo little Reſpect 


nite Wiſdom can conſider them as Friends, who dare addreſs to Him ſo unſuitably? Biz 


ring: 


* - 


by * 


| ſaid) hy 5 will be as. good to God another May. 2 I e * e 3 $434k 3% + Ties Y 
= Tus Fourth is, That ſuch as differ from them are Baſtards, and not the true Sons of 


W deſerved all Things; but that public Employment was ſuch a inp 1 
| ai that the fecureſt Ke the Commonwealth 
| wp y,was to leave them in a pious Retirement, interceding for the-Nation at the Throne 
0. . v, . NOTE BOS Want 5363 15 2d, 
Tus Fifth Error in their Reaſoning; is, That ſeeing their Opinions flow immediately from 
Heaven, no earthly Government can eondemn any Thing they do, in proſeeution of theſs - 
their Opinions; thence it is that they raiſe Seditions and Rebellions without any Scruple 6f 
Conſcience: And believing themſelves the Darli God, they think them- 
ſelves above Kings, Fa MTA am oy 
ira 
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Welte ſhould be able_ to produce 
to be 1 


n 


Mankind are weak or diſhoneſt, and both theſe ſupport Bigotry with all their Might. Man 
virtuous: Men alſo promote its Intereſt, from a mics 0d Nicture, and vain ny 


VE few are ſo concetn'd for Mode- 
ration and Truth, as the Bigots are for their beloy'd Conceits: i, © 1 


IT uERE is alſo a tinſel Devotion in it, which dazzles the Eyes of ur hin in People; and 
this ariſes either from the new Zeal,” that like Vouth, is ſtill vigorous, and has not as yet 
| Ipent ĩtſelf ſo as that it needs to languiſh : or elſe from the Bigot's being conſcious that his 
Opinions need to be diſguis d under this hypocritical Mask. 
SEVERITY; alſo increaſes the Number and Zeal of Bigots. Human Nature inclines us 
wiſely to that Pity which we may one Day need; and''few pardon the Severity of a gi. 
ſtrate, becauſe they know not where it may ſtop... I have known alſo ſomè very ſerious Men, 
Pho have concluded, that ſince Magiſtrates, have not oftentimes in other Things a great 
Concern for Devotion, their Forwardneſs againſt theſe] Errors. muſt ariſe either from the 
Cruelty” of their Temper, or from ſome hid Deſign of carrying on a particular Intereſt;zvery_ 
different from, and oft=times inconſiſtent with the religious Zeal they pretend. And genes : 
| rally, the Vulgar believe that all Superiors are inclin'd to triumph over thoſe who are fab: ' 
jected to hem: many havg alſo a ſecret : Perſuaſion that the Magiſtrates are Hill in League 
with the National Church, and its Hierarchy, which: they ſuſpect᷑ to be ſupported! by them, 
decauſe it maintains their Intereſt, and they are apt to conſider C e Penſioners, 
auch ſo as Partizans to the Civil Magiſtrate. 5 75 Mt it "26 e e 
wife ; . 2 - ae” 
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But this Miſtake was 


| ſhed by u, 1 They: ſhould allb conſider, That religi 


we reſemble too much at thus time the unhap 
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Puna /ed\Cauſa fact 
an Opinion : Men of al 


Pagans, yea, Women, 4 
beyond any of theſe Bigots or Bader | 
of fantaſtical Bigotry ; an Hundre 


Or offer 
eee 
of their own 
chat Men of 
ty, firſt to 
uld by their 
devout Cow 
from ſuch humorom 
e yard Bee is and Deſolations thok 
Fulcano's of Leal have brought upon this Iſtand by their dreadful Eruptions; there being bu 
very few Families, in Mhich ſome of their Children have not been ſacrific d to this Mojeh; 
Nor can our Navies or Armies ſecure us while this Enemy lodgeth within us, and is cher. 
hoſe Prejudices, which, like Meteors, ma Nane for a Time, EE bon 
come thoſe Prejudices, „ke Meteors, may ſhime for a Time, but will at laſt vaniſh in- 
to the common and undiſtinguiſn d Air. 10a ene ee Dit eee ol 
Bur the beſt of all Remedies is, To:confider ſeriouſly the Doctrine and Practice of ou 
bleſſed Saviour; (to form dur Reaſon by which, ib che great Deſign of this Eſſay) and therefore 
they ſhould remember, that our Saviour foreſęeing the Inconſequentialneſs: of their Adios 
did. obſerve. That theydid ſtart at Straus, and ſwallow Camels; That they tithed the Mint 
and Anniſe, hut, forgat the great n Our Saviour reaſoning in the Pars 
ble of the Publican and Phar iſee, ſhould humble all ſpiritual Pride; and His humble andſub | 
miſſtye Formcof. l 2 ſhould. bridle the Indiſcretion:of all rude Addreſſers. He ſuffered! 
not the, Sons of Zebales to call for Fire: from Heaven, that e ee thereby inſtruct the 
Mord, bow unſnitable their Zeal was to His Goſpel; He reaſoned: againſt: fighting Petr, 
That if His Kingdom ene of this Harth, His Ser vants would fight for Him; and 1 Ele need 
ed any Aſſiſtance, He might call for Legions of Angels: Nor can I think, after this Inſtancy 
our Saviour Would have wuſted Peter, in His Abſence, with two Swords, ſinoe he was ſo 
forward in His-owniBteſence, when he had but: one: But if others will be ſo blind as not to 


* 


followiour;Saviout's!WAy of reafoning, let us at leaſt follbwi it, in praying for them, becauſ 
they know not What the are doing. Vet Lwiſh both they and we would: conſider, Tha: Wi 
this time the unhappy Jeu, who, | by: fighting amongſt themſelves 
for ſmall; Matters, relating to their religious Rites, Oecaſioned their being totally deſtroyed, 
and: extinpated by the Remons: who: beliegedotheimis :'17t n po lo rm ng 
ILknow no greater Enemy to juſt iT or Reaſoning, than Railery and Satyrs, and 
the new Way of Reaſoning, ridiculous Smilies. Moſt Men are ſb famous fer this Kind of ar 
r by it canfute and baffle ſo much all'who 1 it paſſes for the ſtrong- 
er { Wayoof:Reaſoningg: Victory being ſtill accounted. thè Effect as well as the Reward of 
Strength: But this Way looks ſo. flix to Men when they retire und are alone, that they be- 
gin to wonder what it was chat pleas d them ſo before they left the Converſation. And there 
re L Think in worth my Pains ta ſearohl a little into the Cauſes of this vulgar Error, W. 
Mea are ſſo much leas de with Railery, and w 3 ſo'in:the World ar this Day. 
Tuc Firſt | of: this in 0 an, is, Nat N n naturally love Truth, as ond 
do Lights on Brutes Food; for Truth is indeed the Light and-Food'of. the Soul; yet mi " 
it, after much-Enquiry,.and:a'paſſionate Search, they do either ebrielude-thete'is none, and 
ſo laugh: at.all-others.whoiſegk; 13 or in Revenge, contemn it as a Cheat; and this breeds 
ilery and Satyrs; even as we ſee, that when Gallants are rebuked by a ſevere M. 


ſtreſs, they pleaſe] or revenge themſelves in railing at her, or treating her in Ridicule; ® 


Stateſmen and Gourtiers ſeldom faibh When throw off, to uſe the Court and Employment 
from which they are dalbn, aſter the fame manner. And ſinde tod few ſeek after Truth it 
ſelf; naked and unremarded t otherwagain; weary of the Tbils and Severity required in true 
en Men content / themſelves with gilded _ 
K | Es 
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Reaſoning, reſt on this as the eaſie 
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when t 
which; ſo many now pleaſe themſelves inſtead of true ones ; and at a 
8 N range & Theatre, even La Bufineſs, the one appears brisker than the other. 
RA. on ur plesſes alſo Men's Self-love better than Truth; for Truth is tob honeſt to 
ſerve our- Revenge; whereas Railery does tempt” the eſter to flatter himſelf, and is an 
tnary Occafion for others to flatter him as a formidable Wit: Nor can the World find ſo 


fit a Tool for Revenge as Ruilery; ſince few durſt even for fear of Checks of Conſcience 


they: deſign not to wrong him, but to pleaſe the Company: The Hearers-alfo would 
_ ſu 2 Enemies to Nia if they were not ſo raviſh'd with the Way, that they had 
not Time to think on the Ma 
do or ſay many Things on which they would not otherwiſe adventure, preſumitig that 
their Wis which is o much admit d, will alſo fright or bribe others from W or pu- 

ing them. 5 

* 25 TH is a hes a equal Pleaſure, des from all Tranſp ts, and hating chem; and {6 
ſeems dull and flat to young and warm Spirits; whereas that Paſſion which acco anies 
Railery, either in Joy. or Revenge, is more vigorous and elevated; and tis indeed a Won- 
der to think what Force and Energy there is in the Soul, when the Sails of its Imagination 
are filled wi ith the oſperous Gale of Applauſe; and by what ſecret Springs the Fancy is able 
to raiſe it to ſuch kehre, when it is warmly'pleaſed ; or what infinite Numbers of raviſhing 
Images appear to a ſtrong Fancy: And how it creates ſo many * ee Notions out of other 
Men's Infirmities:- And What great Variety and Newneſs it conſtantly produces, forming al- 
ways various Scenes of Joyz te the r even of ſober Men. I Ps not, but ſome do 
from good Nature, and to pleaſe the Converſation, ſcoff and jeſt; and, as I faid formerly, 


ſieve that eee Pleaſes orhers; and ſome ſeem Voctory 4 it, think it is the ſtrong- 


the refine Sh with theſe Raptures of Malice or Pleaſure, Scoffers are ſo much 
taken, that they have not the Eeiſure to think dn ENT ought to' * or even on what 
they are doing; and rhus they forget og uently the Duty they owe to great Men, to whom 
they have Acceſs, and cay-hardly K emſelves within that Modctenoh in 1 N 
Eating: Dritiking, and other Exereiſes that Are requifite for-preſerying E et; 
for obſerving the Rules of Decency and Diſeretion. I conclude, That 
ſo far from Being a Relaxation of irit tb thoſe who are wearied with ome Em lo Wants 
28 18 proverided;”thit they are oftutimes rather a new and ſtudied Toil; and moſt fp om wal 
travagancies could ſcarce” be pardoned; like bitter and ſowre Fruits, which can hard! 
eaten, except when confected with great Care and 'Expence. But if we look Farther bens 0 
the Matter, we ſhall find, that nothing wrongs more bot] Reaſon and Piety, and i 1s more de. 
ſtructive to true riendſhip;-or- more mconfifient with Sincerity. 
Fo clearing . — we may obſerve, That e Tor the Soul contributes a pe- 
culiar- Way to our Reaſoning: "The Judgment does* ſolid Arguments; the Memory, 
camples and Citations; the Fancy or Imaginat on beautifies rather chan illuminates 


ng the other TWO, f. 1 17 af lightly” amidſt thoſe Flowers, without minding the great 
ne T Have ed That few who have been once bewitched with this Way, e- 
r minded any other. - is ſuffers them not to penetrate further than the Out-ſide of Things, 
2 o it is imipöfnible, that they who uſe ie as their conſtant Divertiſement, can have any 
Thoughts; or can fearch into the Bottom of Affairs. 
: [ have alſo: obferved;" That Ratlery 'ariſes'-oft-timics from an lng of all Perfons 
and Thin and nothing can be more e _ 23 n or Government t 
BEES ion, Pest when a Man contemns all as created, he undervalues what the 
121 85 Himſelf Was 1555 with, and rejoiced in, and ſcorns theſe great Exemplars of fr 
„ Who d has called Eis Friends, and Men after His own Heart; and: 
in effect ne concludes, That God (bleſſed be His ho 3 ) made not good Choice, and 
knew not how to value Men a- right. And therefore I ſtand aſtoniſh'd to hear Ballads'a pant 
Moſes and David, ſo. much e d by ſuch as confeſs there is a God, that the Scri i es 
Are His Dictates, and they the Penmen of theſe Scriptures, and ſo Secretaries to God: om 


2 2 2 
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'QID 


8 A PP 


of a' Conviction and Perſitafion, manage public Affairs to the Advantage of thoſe who'em- 

ploy y them; Whereas they who believe that nothing is worth their Pains, can neyer do an 
ing with Affection and Vigour ; and ſince rhey care not for the Things themſelyes,” and ſcorn 

fuch as employ them; they muſt never ca era Fee en attend them.” Haye we not feen 

ſome of theſe great Wits prove the worlt 

: ao theſe in — fag as they were . — he a in * 'h eiae ? What Friends 

alot e u ci "un thoſe-whom e 10 for a eſt, aft 

| 1 = EARS DK: / * * de 


. artain Gerte Gold and Raflery: has beckede by this as e © We, 


ſtab their Ne1s r, or for Honour wound him when his Back is turn'd, if it were not 
in a pleaſant Jeſt, which makes Malice paſs for Wit, and cheats the Satyriſts into à Belief 


ire. This Misfortune alſo attends it; that it tempts Men to 


fome ſeeing it ſo much admir d, think it is trub good it being a Kind of Modeſty, to be- 3 
eſt Way of arguin ae gnil, thuk this Weed riſes and ſpreads, and we fit with Delight under 
3” | 


its s Objects wien Similies; Metaphors; and other rhetorical Figures; 5 ſo that Railler negle- 


an this is: TO 


— ſuch Scoffers make 7 Stateſmen; for none are fuch, ſave they Who from 4 Princ nciple 


all Stateſmen in our own Days; and às Yar below the 
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i the Services they could have done them: And tis very obſervable, That if Three or Fot 


Men make it their Intereſt to expoſe the Scoffer, as finding in his Ruin their own Self. de. 


* — * 


this Juriſdiction is given by Heaven immediately to 


Cuſtoms and Language are different. The De 


ſelves into a Shadow of Infallibility ; whilſt they cry out againſt others as Slaves to the Go- 


own old Arguments: This Extravagancy is in itſelf ſo unacceptable to all devout and reaſon- 


other into the State. 


Jew Things, enter thou into the Joy 0 
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f them be in a Room, they who remain after ſuch Converſations, will fall on him who ;, 8 

gone, with. all the Malice imaginable; and we vexy ſeldom ſee Two ſuch.Wits true Friend 

1 ſhall end theſe Reflections with this Addition, That er Satyrs are made up of In. 
anz; t 


piety, Malice, or Bawdry; the Firſt, unworthy of a, Chriſtian; the Second, of a Gentleman; 


and the Laſt, of a ſober Man; and in which Railers haye Atheiſts for their Maſters, ſatyricy 

Waſps for their Comrades, and oft-times Fools and Madmen for their Superiors. Unhappy | 
Men, who do Things that they muſt be aſham'd of, and whereof the Pleaſure: is leſſen q in 
the preſent Time by Checks of Coniciehce, and grows bitter afterwards by Fear of Tor. 
ments; a Quality our Saviour never countenanc'd, which His Favourites have ever zealou hy 
decry'd, in which Buffoons and Players haye exceeded the greateſt Kings, the moſt renown. 
ed Heroes, and the wiſeſt Men; a cowardly Extravagancy, which evet attacks the Wenk; 
and a mercileſs Humour, which triumphs over the Unfortunate: Upon which Accounts al 


fence; and becauſe they know he cannot be pleaſed, except they be miſerable ; therefors Wi 
they conclude, that they cannot be ſecur d till he be . ot ear; t.4 

I deſign not by this to leſſen the Eſteem due to true Wit, and that Pleaſantneſs in Con- 
verſation which ariſes from it as Flowers from the Root. The Almighty certainly deſign; WM 
to make all Men happy, and there is no. Happinels without Pleaſure; and as He rejoyced, 
when He ſaw that all that He had made was good, ſo He was deſirous that Man might fud Wl 
out this Good, both for making himſelf thereby happy, and, for inviting him the more o 
ma 14 the Creator. And therefore to ſweeten the Miſeries which naturally imbitter humm Wl 
L. God has illuminated ſome with a Pleaſantneſs of Humour, which rejoices the Society Wi 
into which they come, as the Sun illuminates the Room into which it enters: Theſe are they WW 
who having Peace of Conſcience at home, are thereby allowed to be glad; and who having Wl 
Wit, employ it in turning the right Side of Things to them, underſtanding as well to find WM 
out what is pleaſant in any Object, as Artiſts do to find a Mine of Gold in a barren Moun- Wl 
tain. This is the true Uſe of Wit; and if at any Time they uſe it to treat Vice or Extn. Wl 
vagancy in Ridicule, it is not from Malice to the Perſon, but from Deſire to reform hin, WI 
0 Mankind by him. There is a Juſbce in lone defaming, and baniſhing Vice; and 


di y to ſuch as have Senſe ; of whom, upon tha WM 
Account, the greateſt Rulers ſtand in awe; and ſo much Reverence is due to them, that the Wi 
reſt of Mankind beſtow Applauſe according to their Inclinations: Bitterneſs then, and ſulla W 
Moroſeneſs in Wit, is the "Tyranny of this Juriſdiction: If it be inſolent, it is the wronz WM 
dice of this delicate Picture, a flaſhing Light, which at firſt dazles, but thereafter blinds; W 
a delicious Fruit, corrupted into Bitterneſs, and a beautiful Face wrinkled by fretting Humour, 
Tux Ancients term'd Wit a Salt; and that is not fit for Food, but for Seaſoning; it may | 
be us d plentifully in Converſation, moderately in Buſineſs, but never in Religion.. 
Tux who enter into a Faction, do not properly Reaſon. weakly, but deſert Reaſon l- 


= * 0 - 


> 
* . 2 


together, as one does who leaves his own to 7 into another Country, whereof the Laws, 
Cuſto L 44 gn and Centre of Faction is to drive on ſuch | 
a Project, and adhere to thoſe who proſecute it. And therefore nothing muſt be allowedor iſ 
argu'd but with reſpect to theſe. Hence it is, that in vain you reaſon with them; for one 
may tranſubſtantiate as ſoon as convert them; all that their Friends ſay is unanfwerable, and 
they contemn and ſcorn what is ſaid by their Adverſaries when they cannot anſwer it; there 
is no Crime they dare not commit, for the Guilt ſeems but ſmall. when divided gong ſo 
many Bearers; they warm themſelves by clubbing into a kind of Belief, and they vote them- 


vernment, they become really Slaves to the Faction, their Liveries and Chains being ſeen by. 
all, except themſelves: But the great Salary with which their Bondage is to be rewarded, is 
A from their Friends, or it may be the Mob, to whom naturally their Appeal lies, 
and the getting into the Government, where they will be abhorred for practiſing every Thing 
they formerly decry' d, and ſo have that Reputation for which they toil'd, blaſted by their 


able Men, that it is forc'd to uſe Rallery to baffle Religion by Bigotry, and Reaſon by Der 
and I believe that Faction was the firſt Introducer of the one into-the Church, and of the 


Mx chiefeſt Wiſh then ſhall be, that God who has ennobled me with right Reaſon, maß 
make me happy in the right Uſe of it; that I may ter ſell it for Money, nor barter it for 
Fame; and that it may never be dazled by the ſhining Brightneſs of Favour, nor clouded by 
the black Shadows of Fear; and tho' the Portion beſtowed upon me be very ſmall, that yet 
may employ that one precious Talent fo, as that I may have from my Glorious Maſter that 
nly defirable Character, Well done, good and faithful Servant; thou haſt been faithful in 4 
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Cuxros 1s & doctis, etiam ditioribus, non erat ea omnium Scriptorum copia 
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a omnium | copia, que bi 
ndiviſo (ut moris erat in aureo ſæculo) omnes 
ti, fine ulla ſolicitudine locupletati ; atque ita 
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INT Us jam volvitur annus, ex quo Advocatorum facultati viſum eſt» 

| JS donariis & ſymbolis a Benefactoribus & Candidatis noſtris fame conſe- 
cratis, Bibliothecam ſolis Juris- conſultorum ſeriptis, Juris- prudentiæque 
s inſervientibus ornatam erigere & inſtruere. Et licet rei novitas ad hoc 
nos allicere poſſit, cum nulla hujus generis Bibliotheca adhue extet; pri- 
: mitizque & DEO & Hominibus placeant ; rapiantque in ſui admira- 
 tionem” yulgi uſu non trita; omnibuſque arrideat, primos potius etiam 
minutiorum eſſe autores, quam in excellentioribus ſecundos: Hiſce ta- 
men ſolidioribus ad hane Bibliothecam noſtram inſtruendam 


adducti 
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Cum virum totum, ingeniumque externis ſtudiis nec implicatum, nec diſtractum requirat 
Juris-prudentia, æmulorum impatiens; conſonum erat Bibliothecam, in qua docti noſtri ver- 
ſantur, ab hujufmodi ſtudiorum Auctoribus puram conſervare, ne ad adulteros amplexus ſo- 


thil nobis niſi ingeni | m & induftria deerunt. Nam quicquid 'Gr&ra & Romana invenit ſa- 
pientia, quicquid eorum inventis ſerior aliarum gentium 'experientia addidit, quicquid hæc 


octorum corona bono publico conſignavit, quorum ingenio nihil arduum, nec induſtriæ im- 


2 quorum opera quaſi ſemper noya etiamnum delectant, & in quibus nihil 
ami quiſque non optaretz>hoc jam noſtrum foelici' hae fit — | N 

cius, Barhovins, aliiquehtjus aurifodine efſoſſores, quorum ſnd 
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8 excoluere, | in ſuis vivunt en quæ ris inſtar nth 3 erutm 
ow. ere, quæque exeſis ab edace tempore ſtatuis inveniet forſan Angelus ille, qui mundum bug f 
15 eſt incenſurus. Excogitet ſtulta adulatio (Nebulonum — —— elogia T'yrannis Peſſims 
____  adoprats; Micietque marmors viltu male" colloems; virrure fein Abt quiſque fatuam: eriget 
Auraturam: nam ut quiſque fortune, Ita fame fuss optimus faber, Nuſu enim, non honore 
265 ſunt digni, qui famam non merentur, ſed emunt: Beats autem, qubus-gloriemoanumen as, 
honoris een e inſignia in bondrum do ue animis conduntur & collocanty; 
Vera etiam gloria Juris noſtri ducibus hic attributa, ſanam non ſebricitantem.- — 
Bibliothecam noſtram intrantibus accender, laudandum ambitum, ſanctamque veri & j 5uſt 
avyaritiam. Scandant alli tribunalia adulatione-parta, è quibus pauei deſcendunt, multi pre. 
_ cipitantur... Nobis placebit Cirrrunem Advocatum illum glorioſum emulari, qui ipſo Cæſar- 
5 — omnibus Triumphis tanto majorem Lauream adeptus eſt, quanto plus erat ingenii, — 
Imperii Romani terminos promoviſſe; ue illum Catonem mortalium int 
11 ſeonſultorum fagaciſſimum, quem Virgilius invidendo exornat Elogio, dum Mofriorih 
—_— ducibus recitatis, nec 8 altius „ baberet, 6— — ita 
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| N Eric etiam hc Bibliotheca noſtra ra atiud, aliaque Porticus, & Stoa, ubi fe preclan 

1 ingenia innocuis exercebunt velitationibus. Ali uando enim propoſità & in diem * pro. 
rogata quæſtione, unuſquiſque eam ſuis ditabit & decorabit — itationibus, dicenda majore 

| cur? parans, quam fi ingenti invitaretur Salario, aliorumque luoubrationibus veluti propris 

E dieſlectatus, ſociorum lumine ſuam facem accendens. Ita quicquid in jure difficile, expeditum 

=o reddetur; ; & quicquid obſcurum, Muminabitur : Dumquèe omnes ſcalas difficultati admovent, 
expugnari eam neceſſe eſt. Aliquando etiam melliflud. oratione, harum doRarum diſſertatio- 
num aſperitas levigabitur ;' & hic, ut in Sampſonit 1 ex forti dulcedo proyeniet. Do- 
ctioribus etiam delegabitur provincia juſtos authorum CharaReres, ex probatis Juris-conſulti 
eruendi; cum ſumma tamen curà, ne ab his GT quos 2 vel ira e 
quorum vis omnis in aculeo eſt. 


H V NN I I opera, * lis Bachovii bes tanquam e 9 1 
iis autem Fabri rationalia, quia Advocatis utilia, non concedemus. Aliis ex hiſce delegatis 
mandabitur, ut recentiores expendant, quorum: cenſura nondum extat ; ſed judicium illud in 
Archiva noſtra non. eft referendum, a ror ca in frequenti conſeſſu probatum fuerit. ' Hujus 
= - ſcrutinii exercitio, ingenium noſtrum robur acquiret, & vitabunt og indoctos, e 

1 horrendos & rudes Scopulos. | 
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Lisk os noſtros Juridicos in quinque Scholas diviſimus. Prima, eſt 4 
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= wum tractantium. Secunda, corum qui. Grecam excoluere Juris-prudentiam. 
x Feudiſtarum. Quarta, Canoniſtarum 
F claſſes ſubdiviſe ſunt. 


_ Inrzx Juris civilis Auctores primus locus Textui, cjuſqu ue variis edirionibus Shar ule 
enim ut ſtudii noſtri, ita & Bibhothece fundamentum: Divinum illud opus, quod Ccelo po- 
tius quam Rome debemus, & illinc FOI, ut legiſlatoribus exemplar, & gentibus arbiter 
eſſet; ita collectis hominum votis reſpondens, ut non ab hominibus, ſed ab ipsa natura hu- 


mana fabricatum diceres; elſentque Ul i non H 3 Wat ted age rationis, opus = 
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Sgcunpa claſſis erit Vetèrum, quorum integra 3 fragmenta, 3 üs per = 
1 | dc pſi deſtinato, foeliciter Ty: a 5 ubdutta 1. * textus noſtri fontes ſ 
| 0 Adilci poſſunt wy | 


Teal erit Gloltortny g qui primi ver PO. jus > kn a aikas = 
** Commentatores gloſſatorum fratres, ſed natu minores ;:6& quos gloſlas- an apper 2 8 
lare convenit, caſus legum exhibentes, in rationes dubitandi & decidendi: — & textus þ 
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— confirmarunt.  Antequam enim jus Romanum à foro adoptatum fuerat;! i ve £Jus 


A 
'Y | ſcientia in Cathedris ſolis adhuc lateret, Profeſſores hi conſiliis ſuis Jus noſtrum opprelierunt : V 
= A Na de a 22 hog Advocatis innotuit, rarius conſulti Profeſſores, rariora edidere con- , 
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ae vac pk quaſi Kepr:1 AY aki? & bir derb Tas. 
prudentia Romans ſe de 9 causa formall, l. alieno mugienter 8 Sed 
W Grecis & Latinis literis oceleſti beneficjo renatis, barum ope, multo ulchrivs & perfestius 
W Juris civilis corpus Critieorum eura limatum refurrexit. 'M enim po " Alciatum, a 
| textum noſtrum iffuſtrarunt, vel obfervationibus, vel emendationibus, vel variis 
EY Poſt autem enodatas ab anteceffyribus difficultares, ad probabilia tandem oo 
25 85 chfſem ungen pe 3 colliguntur. Et licet horum | phurimi corpus 
s nimium negligantur; eorum tamen cure d he. | N 
mus, — intelligi ii poſſi libet lle, 175 A unum alios intelligere PRIUS, Nec. min 25 9 
| harum 3 coptis & microſcoplis, mirum in modum Iluſtrata EG = 
recentioribus hiſce _ ah iloſophia naturalis: Nam ut ait Haberus, qui ad illorum {cripta 0 "of 
ab Accurſianis & Bartoliftis tranſeunt, non aliter ſecum agi ond purge fi e domo ſity, & 
W arancarunm telis obſhà, in ædes pulc hefrimas, argento, au 195 pelle renidentes aſcen- 
dant. Eadem argumenta novam, Ereſees Accur fiand, gloff am en neceſſiratem evincunt; 
ile enim annum quadrageſimum egreſſus, antequam lingtiam Latinam addidicifſer, audacia 
forſan vituperandi gloſſam a eſſus eſt; cum non ſolum i ſe, f d & ſeculum, in quo vixerat, 
= vim lingua Latinæ, in qua & Grece, in qui pfurimæ Codicis conſtitufiqnes, om- 
neſque novellæ ſcriptæ, aſſequi non potuerit. Illi etiam hiſtoria Juris civilis, ejuſque for- 
mulæ, alizque a Ee Er fuerunt; unde evenit, uod a Cejacio, aliiſque, ejus gloſſa 
E mened- in — 8 il ron tyroneſc ＋ adhuc incautos ſeducat, potius 
1 Sed licet hoc &vo, non illi imputadum ſit {quia nemo in 8 ufculo, Hare yidere 
| — dr tamen hodie leges a Criticis p puritatem, ab Fnan tiophanon' criptorit bus pacem, . 
decifombus ee receperint; æquum eſt ut nova etiam gloſca, quaſi alli veſte, poſt 
tot ſæcula ſplendeat corpus Juris noſtri civilis. 'Verdm onen d eſt hujus gloſſe provin- 
cia, non uni Pee Majetaem & his etiam Fs inter doctos Juris Corypheeos palmam obtinent ; 
hi enim texttis lajeſtatem. yerentes, ex indignum poſteris tranſmittere audebunt. 1 
In gloſs novl, quam optamus, adjiciende forfan le i and Romanis celebriores fupremarum | 
| curiarum deciſiones; que has vel interpretantur, vel fupplent; digeſtorum ſtylo & brevitate „ 
quantum decrepite eloquentiæ ſenectus ferre poteſh, conſent, tz. Quo pacto deciſio- 5 
nes he, quas dum nunc legimus ſæpe ſæpius oſcitamus, in corpus Nm cum jure Romans | 
| quaſi coaleſcent: Vix enim credendum, {ena Pariſienſs, 17 noſtro, tot ſæculorum expe- 
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b. ulimarn legen & iquaſt in dien irt — wot ige Medtidiie 
d dente Synragmatici; qui cum omnes ad famam aditus viderent ab Re! us 
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Jus noſtrum per ſexcentos annos 


occidit; Im erio enim Nomd Conſtant inopolin* tranſlato, ibi etiam Jus Romanum, at . * 
mans ane Obt nit. Placet 1 
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amquamque Juris etatem. intueris & licet Aide. 


#is infantis inſtar tanthm balbutiret, & in gray1, ſuo ſenio, Conſt delitare orſ 

odeſt . ſcire, We eee dictata apud llos ſuaſerint: & RN —1 
be cc bee ape SEE al extremum ſpiritum recta ratio. Nec forſan ſanio. 
res Commenrart reperiri poſfunt in illa Nomana, Inſtitutioneſque Conſtantinopoli con. 


olitas, quam Greca illa tranſlatio in Baſi Uicig,, & Greca il Inftitutionum par — 
222 Que cum edita eſſent ipſe illo ſœculo, quo fabricatum noſtrum — 1 


fabricantium ſenſum in illo concinnando facile aperire 3 Poterant ; ; Wow (fi 1708 


ahr) Juſto opere. aliquando latius bono oe apparebit. un t 809 Tf A 1 | 


" Txxr1a Schola erit Feudiſtarum ; quorum. textus:a Barbard gente, * culo 3 _ 
geſtus, ſeculi Barbariem ſapit. Jus 'Civile. e libertatem Romanam ſapit, & libertaten. | 


quam fibi optabant Romani allis conceſſerunt. . Jus autem Feudale ſervitutem ſeu vaſſallagiun 


ro fundamento habuit, eratque ſervitus a nd. Jurs uris Feudalis conditores virtutis Premium, | 
Jus tamen hoc, ſepulto jure Romano, vel. 10 paſſo, radices egit, neee ad jugun 
natarum depreſſit in * N Cum Jure tamen Nomano, poſtliminio etiam reſtituto, (tang wa 
divo fratre) nunc ubique fere regnat, ſuoſque habet is, Con in eaſdem claſſes Nh 
guendos, qui textum Sana e 8 1 een & K 
lionibus orharunt. 


oW ARTA Schola erit n cum enim 7 ot ary arg mia $I 1 
vilis, (excepto ſtylo qui Got hicus eſt) in eaſdem C alles colligi poſſunt᷑ ejus interpretes; { } 


Kt addas ex Caſuiſtis conflatam, artem illam animarum ile ue dum 11s infervir 
profitetur, dominari ſtudet. Pro more tamen, & ne hæc noſtra Bibliotheca manca vide Wl 
retur, horum en hic e yt non minus n noſtrates hoc m qa | I 
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2 UINTA wt erit Pedic; ; inter quos Regnorum obs TRI * 
agmen ducunt, quæ nos eadem cur comparayimus, ac fi, iis ſubditi fuiſſemus. Et ubi vl 


in condendis Legibus, vel formandis Deci onibus, diſſidia in noſtris Curiis oriuntur, aui 


conſultis inquirendum, quid in his caſibus exteræ en e : Fs enim e ai 


1 + 11 


totius gentis, quam unius DoRoris Tadic F ann. 71 90 boat Hoa} e 

His ſuccedunt, qui Jus conſuetudinarium. fuarum | gentium 1 WE 3 & forſan geniti 
hi ſcil. Statuta & Conſuetudo, Jus ſcriptum & non ſcriptum, i in unam claſſem _ Punt 
cet honoris ergo men que run 0 debeatur . 


11 


tarios, vel Obſervationes ſeripfefünt. 
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Orla erit eorum, qui ST "8 remæ 9 155 e Fn, REY odi tam 
1 prophanum vulgus & arceo, prom vel Mag 8 metus t o vel fallen 
aurum emit, ns ue etiam que oſcitantibus excidère Judicibuss Nec ſanio 

(ut nunc moris eſt) laſſandus eſt liber animus ; ne que erudire debent, nauſeam pariant. I 
harum etiam Deciſionum gremio argumenta,, &. rationes ſententiarum genitrices fuse expl- 


catas invenire cuperem, auRoribug ita tum Adyocatorum,.. rum A mee ara 
l) Ling vel clauſulas com 


Optandum tamen eſſet, ut & in his & alibi, dum German: t 
18 erſas narrant, non vernacula ſed Latina (imperial & 7 5 illa 
velara nobis faRi iſbecie, fe Aqua omnia. redduntur. - 
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0 LTIMAM obtinebunt, modeſtiæ ſuaſu, Juris noftri Municipatis Spie, , qui ideo paul 


ſunt, quod S Corict fit i We Praga potius orare & judięare, 8 BE unt, K 
runt {cribere. EO 10975! e317 TOTO DE” e 00 Bt? ook wh" e an 


' 'Sixr & Anno Ampbibis, Gui 961 inter ink Cat etes = ſins is, v TIRE 8 repon 
poſe: & horum precipui an Collatores, vel Juri 325 nd Man pre cujuſ\s 
s cum Jure Civili. Loco autem n 5 nune fupra modum turgent repeti 
tione omnium, que vel Jure Civili, vel Patrio clariùs & uberids traduntur, —.— tant: 
deſideramus ſchedulas, Leges & Conlucrudings illas © args quas, 
Civil addidit; una cum di quibus ſuaderi. 7 ex quibus po 
collectis, vicine"Gentes leges bi -hanrient neceflarias. n 
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tairu exhibens; & aliud in quo libere inquireretur, quænam ex bis ad rationis normam re- 
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R: 1 reponend Funt./Traftatu AuRores,: qui quicquid vel Textus, 
vel Critici, vel Commentatores, vel gentium Statuta, vel Deciſiones ſeparatim d runt, wr 
\ C je Lectores omnes ad ſeſe trahunt, & fere detinent ; way ſo- 1 
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Romanum obtinet, 
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que vibil ad Edictum Prætorit: Tye ag Theologi de Juſtitia & Jure integros evo- 
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TIA ſunt Studia Juriſprudentie inſervientia, vig. Hiſtoria; Critica & Rhetorica; && 

hinc fit quod Catalogus noſter abundet. Hiſtoricis Greis & Romants, ex quibus origines & 
occaſiones Legum, ut & indoles Legiſſatorum eluceſcere-poſſunt/ Ex Poetis etiam, aliiſque 

W claſlicis, vis & energia verborum in Jure noſtro frequentium erui poteſt; ſuntque optimi 
quaſi Commentarii in fuſiſſimum illum de Verborum Significatione titulum. Et quia antiquis 

* 8 Hiſtoriæ & Critices Scientie ferè prorſus fuerant peregrinæ, ideo Juriſ- _ 

W prudentiam noſtram, & ſuam famam foedis macularunt notis: Nec fine harum ope, Autoniun 
Fabrum alioſque Tribunalium Coryphceos, in fame faſtigium provehere poterant, acre inge- » 
nium & erudita praxis. 65 e 0 EE Sb % 
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* 8 | x1: 5B oo IS abt, URLS MT " BE WELL Dy a oY . OO 
EA dot omnes colunt Linguam, in qua traditus eft Scientia cui incumbumt textus 4 
| Theologi Hebræam, Medici Græcam, Jurifconſulti Latinam, & recipue Digeſta Latini 

Sermonis fontem purum putum; que Laurentius Valla cum arce Tarpeia comparat. Nam 
ut hæc, urbe capta & incensà, non tantum ſola manſit inviolata, ſed recuperandæ totius urbis 

& imperii occaſionem præbuit; ita & hos Libros non modo puros & ſanctos, cum omnia 
Barbariei ſitu obſita & contaminata jacerent, ait eſſe ſervatos; ſed per quotidianam illorum 
lectionem, & ſemper aliqua ex pur incolumem, atque in honore fuiſſe Romanam linguam, & 


brevi fuam dignitatem atque amplitudinem recuperaſſe. 
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 Quontam etiam Eloquentia eſt optima Juris (quia & mentis) interpres, ideo quotquot 5 
Oratores vel Græcia, vel Latium genuit, hic ſuis fulgent radiis. Hi ſunt ui veritatem Elo- 
uentia exornant, & Juriſprudentia armant ; quorum ſublime ingenium nihil humile dictat; 
umque ſuadere tantum ſtudent, admirationem pariunt. „ © 


z * 4 
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Nos amaturam: hanc Cata nfantis gccu- | 

fari poſſe: At non hic fame, ſed. utilitatt conſuluimus; & hæc eam neceſſariam reddidit, ut 
terent tum Senatoribus, tum Advocatis; Oracula hæc quibus juſtum & æquum dirigi de- 
nt; ſupplebitque hunc defectum, nova poſt aliud quinquennium editio. 
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Nos non fugit, immaturam hanc Catalogi impreſſionem, quaſi expoſitionem i u- 


' SPERANDUM gloriæ cupidos, templum hoc Themidis ſuis donis locupletaturos; & ſibi 

perſuaſum habeant noſtri Benefactores, ſuam liberalitatem hic diutius, quam in monumentis 

alns ſuperſtitem futuram: perire enim vix poteſt, quod literis & eloquentia ſuſtinetur- Eva- 

cuentur ergo poſt mortem, in hanc.communem, private — — Bibliothecæ, ur 

flumina in oceanum ; ita enim inofficioſum non erit teſtamentum, nec poſterorum hæredita- - 
tem ita expilabimus; ſed pra pauculis, & forſan peſſimis, plurimos & optimos iis compara- f 1 
bimus libros: Et hic, ut alibi; ſepe accidit, ut nihil tam inopiam inferat, quam prop etas = 
que nos arctat pant, quam ffitaflLß̃ů ü umu Greg o ee Coen mult 
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Nos Editiones primas 2 noviſſimas diligenter quærimus; præſumendum enim 
plum authorem illas curaſſe; irrepſiſſe autem poſterioribus novos errbres, præſertim in cita- 
tionibus, neceſſe eſt. Eadem ratione preferenda eredimus opera, vivo adhuc Authors. edita ? 
ncertum enim eſt an poſthuma ultimam receperint manum; quod in Ciacii operibus mb 
1 um nobis apparet, ubi pro ſuis, . 8 pee uppoſititüque partus, nobis forſan obtruduntur; 
, eee eee vero obtrudi certum eſt: Sed quia plures ſunt Editiones præſtanti rum præſertii 
dul Authorum, idcirco & prime & ultime 9 ſimul referendæ ſunt. 
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tam tanquam Scientiarum Imperatricem veneramur & 'c 


nare, & reghantes auro, arte, & nobilitate fulgere decet; Juſtum 
rum impendere, quibus aurum debem us. 
Rm; anni e dl D175 2 CONE ITO >, HL TR 
- Sppxx1re, Commilitones doctiſſimi, ornatiflimi,” quicquid Ccelo inferius, & & 
brevius ; negligite omnia preter famam, falaria, chjus archiva ſunt libro vitæ proxima. No. 
bilius eſt Mundum retcta ratione, quàm Sceptro regere; & a ſapiente Juriſconſulto alienum 
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| fit, caducis Clientim negotiis, plus quam immortali ſuæ Anime, profpicere. 
quas poſſumus maximas, agamus Senatui -tioftro illuſtrir 

ſimo, ſub cujus auſpiciis noſtra crevit Bibliotheca, & cujus Deciſiones (veras illas & immot. 
tales Judicum imagines) in hoc Parnaſſo Muſarumquè ſinu, honore merito concelebrabimy; 
Nec dubitamus, quin, cum numero Studioſorum Juris, creſcat Senatus cura pro Bibliothec 
& eorum privilegiis, quæ ſane Juſtiniani Imperatoris noſtri prima cura fuit, dum Juris Stu. 
: | oſis commendaret, Vt, toto legitimo opere perfecło, poſſem etiam Nen. 


2 Sorrkzer tantum ut gratias, 


dium, ita Legum 
Pullicam ſuam, in partibus ejus 1pſis eredendis, frlibiter gubernare. Hoc enim modo cre 
deſpublica Romana, non tam Armorum Fortitudine, quam Legum ſuarum Juſtitia. No 
certe, quantum in nobis erat, Juris ſtudium promovimus, nec non de utilitate Profeſſorun, | 
ad expenſas Parentum in educatione Liberorum recidendas, eorundemque neceſſitate, a1 
errores in Jure noſtro tam publico quam privato corrigendos, ſemel atque iterum ſtatuimy; 
Sed eorum Inſtitutionem tantum domi deſideratam, & a Senatu noſtro clariffimo, jamdudin 
in Academia Ja. 6. tentatam, Reipublicæ Adminiſtratoribus ſerio curandam relinquimus. 
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eee, EDET TONS HE {IOT SRL £3465 „C | 
SEaSRRNANDA tandem eſt hæc noſtra de Oratore inveſtigatio nonnullis advocate 
rum characteribus, 3 eloquentiam ſuam debet Scotia, & quibus non in- 
I genium, ſed Roma defuit, ut non Scotiæ, ſed orbi exemplaria eſſent. Qui al 
ie Cragium floruere, nobis vix aliter cogniti funt quam montes illi qui diſtar 
W = 1 A0 te TNT” a e | K 3 . 
PAW roy tia non humilitate minuuntur. lpſe etiam Cragiut tam recondita doctrina ar 
cas erat, ut eloquentiam ſperare-vix poſſit; ejus tanta in foro auctoritas, U 
eloquentia non indigeret, & trunco (non frondibus) effecit umbram. Rar eloquentih 
non ambitu, dignitatem advocati regit meruit; tantaq; ejus facundia, ut ea {pe Cragii do 
_ Qrinam vinceret. Succeſſerunthis Hoprus, Nicaorsonus & STUARTUS;/ quem trium 
viratum ipfe non aliter vidi, quam ſolem occidentem auratis ſuis radiis hegniſpheram purp* 
rantem ſolemus intueri. Horus mim inventione pollebat, totq; illi fundebat arguments 
ut amplification tempus deeſſet; non orabat, ſed arguebat, modo uniformi, ſed ſibi prop 
Nam curh/argumentum vel exceptionem protuliſſet, rationem addebat; & ubi dubia videb® 
tur, rationis rationem: Ita Rhetorica non illi defuit, ſed inutilis apparuit. Diviſiſſe dixiſſe 
Horn & NreHOLSORUNM provincias; hic enim eloquentiam noſtram, ille juriſpruder 
tiam limavit. Ni cnolsoxus Hopto fere contrarius, faceto præludio, facunda canſe 
narratione, argumentiſq; paucis, at ſummo cum judicio ſelectis, ſtrenue & eleganter cauſam 
tuebatur d Hic Ne nos a Syllogiſmorum ſervitute manumiſit; & -Ariftotelem Demoſiben 
potius, quam Ciceroni forum concedere coegit: ſuo ſeculo Fulmen Fori dicebatur; omni 
ro paradigma fuit. In omnes luſos & jocos ſe ſæpe reſolvebat; ſed, accipitris more, E co 
Ru aliquando- aſtantium fublimi- ſe protrahens volatu, in prædam miro impetu deſcendebai. 
 STUARTvs argument — — callida ſuavitate condiebat: Illi per 
nnn quedam ab adverſario petere, ſuiſq; conceſſionibus incautum obruere. 
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Senior, ſine ullo Juris Civilis auxilio docti fimus, raro miraculo, dici poterat; ingenioq; ſuo 


reſpondere dixiſſes; eiq; appropinquabant Clientes tanquam Judici, potius quam Advocato: 
x alter etiam Hercules, nodoſa & nulla arte pen elle elava adverſarios proſtravit; ſine 
Rhetorica eloquens, ſine literis doctus.. JJ EL STR 
 Opyosvir ei Providentia Nis s Tun; qui ſumma doctrinà, conſummataq; eloquentia 
cauſas agebat, ut Juſtitiz ſcale in æquilibrio eſſent; nimia tamen arte ſemper utens, artem 


p E TUM palma fuit; quoniam in hoc plus artis & cultus, in illo plus nature & virium. 
Nichols oxus Junior, eloquio uſus eſt Fanatico, non Romano; & hinc concionabatur 
potius quam orabat : documentum poſteris futurus, illud ad perſuadendum aptius quod ſeculo 
licet ſordido, & judicibus licet hebetioribus, placet. Si autem doctus hic orationes poſteris 
tranſmiſiſſet, Auguſti ſeculum (illi notiſſimum) ĩmitatus ——_— = 7-4 


adeo conſonum educavit, ut quid natura, quid ars dictaſſet, vix diſtingui poterat : quæ Natu- 


= rannus, nunc ſenatoria gravitate dictabat, nunc comica facetia ludebat, nunc ampliſſimam ma- 
W teriam paucis exhauriebat, nunc ſterilem inſperata fe cunditate diftabat. Quaſi omnia iis lice- 
W rent qui omnia poſſunt ! Nemo plus ingenio ſuo imperavit, nemo plus indulſit; junioribus ad- 
vocatis innatà generoſitate ſemper favens, eorum laudibus ſupra omnes eſt i 
contemptor, famæ avarus. f FA. 2 | 


WezDpprrBURNUs morum probitate judices clienti conciliabat, dicendiq; ſuavitate eos 
corrumpere potuiſſet, {i voluiſſet: Nihil autem ille in facto, niſi quod verum, nec in jure, niſi 
quod juſtum, e urgebat. Ciceronis lectioni ſemper incumbebat; unde illi dicendi ge- 
nus uniforme | 
ronem; eloquium materiam, actio eloquium decorabat, famamq; fugientem proſequebatur. 


Locarrt1vs, Corpus alterum juris civilis, alterq; Cicero dici poterat: Illi etiam peculiare 
erat, argumenta ſua eo ordine diſponere, ut tanquam lapides in fornice alter alterum ſuſtine- 
ret; que ex improviſo, dum oraret, ei ſuggerebantur, prompta ſolerti à indicabat, aptiſq; lo- 
cis diſponebat. Nihil ab eo abſeondidit juriſprudentia; & quamprimum caſus illi a cliente a- 
periretur, ſua omnia, omniaq; adverſarii argumenta retexebat, & in ipſam ſententiam qua de- 


ſolebat; vocem tamen catratu, vultumq; rugis deformabat. 


| gator juriſprudentiam meam debeo) dum ſtuderet, exiſtimationem ſibi peperit ; in praxi no- 


ab its contemptui eſt expoſitus, in eumq; ſuos ſervos immiſere, qui vocabula foro notiſſima 
ignorantem deriderent ; combinationem tamen hanc, auditoribus potius conſentientibus quam 
volentibus, ſuperavit : Faſtidii autem exceſſum nunquam ſuperare poterat ; poenas inde quo- 
tidie luebat: in foro autem verſans injuriam nec ferre nec inferre debet: Argumenta illi ſæ- 
piſſime plurima & docta, ſed nimia ſubtilitate adeo attenuata, ut, cum ſolide diſputaret, ſo- 
phiſtice tantum cavillare crederetur. FF” 


_ Cunincramus, Naturà diſertus, & lucubrationibus doctus, dotes ſuas continuata per 
multos annos cum his diſputatione mire auxerat: Ab initio chartulas etiam neglectiſſimas, om- 
niaq; facti ramenta perſcrutando, clientibus potius quam fame ſe 'accomodaverat ; nec in ar- 
guendo ea quæ juris erant ſibi in ſuis orationibus indulſit, donec hos per plures annos diſpu- 
tantes audiverat, invidiamq; ita prudenter vitavit donec eam ſuperaverat. Tandem tamen 
| vere maturus, ſuaviter docteq; oravit, & exiſtimationem quam alii audacià rapiunt, ille mode- 

ſtia ſua ſibi conciliavit. p r 
| „„ | | | 7 5 rae wt DR ny | 
V1veNTEsS pretereo, ne aut adulatione aut emulatione corruptus videar ; nec mortuis in- 


ſpe⸗ videre debent qui famæ loco vita fruuntur. Ita ego nos oraturos ſpero, ut habeamus poſt 
oo mortem Cicerones qui Hortenſios collaudent ; illos autem' militiæ togatæ Heroas—/ 
0 Tu longe ſequere, & limina ſemper adora.. Th 2 


73 Eco GrumorIis, Nis BET o, Nichols ono Juniori, WrDDER BURN, KER RO, ba 


xin Fori Scoticant Juri etiam Romano æquabat. Illum Jura potius ponere, quam de jure 


GIL MORITOR U junior vigore potius quam ſtudio orabat: Ille dicendi modum genioſuo 


ra enim produxit adeo polita erant, ut arte limata viderentur. Ingenii hujus arbiter non ty- 


; pecunie 


flexanimum: ex junioribus tamen nullus illum imitari poterat, ſicut ille Cice- 


finienda erat cauſa, penetrabat. Iracundia, quæ alios oratores turbabat, eum tantum excitare 


AxnDREAs KERRUs, Bituricis (Athenis illis jurlsconſultorum, quibus ego etiam qualem 


a crudus, viam in foro doctrinæ ſuæ fiducia violenter aperuit, unde ſeniores contemnens, 


ſuam ſuſpectam reddebatz Quoties ergo conflixerunt, penes G1L Mor UM gloria, penes NIs- 
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I doubt not but there are many who will think that Eloquence is not allowable at the Bar, 
ſince thoſe who are to be convinc'd there, are old and reverend _ whoſe ſevere Judy. 
ments are not to be mov d by a pleaſant Diſcourſe, but by ſalid Reaſon, Gld-age being little 
taken with thoſe Flouriſhes which it cannot practiſe; and that tho where Paſſions are to be 

excited, as they are by the Pulpit and Theatre, or where Stateſmen endeavour to reclaima 
mutinous Multitude ; there, Eloquence is not only allowable, but neceſſary ; (Floquence be- 
ing the true Key of the Paſſions) yet ſince no Paſſions are allowed in judging, and the Object 
„„ of that excellent Science being Truth, and not Humour, Eloquence ſhould not be allow'd in 
Diſcourſes there: And I imagine it will be objected to me, That at the firſt Inſtitution of our 
Senate, it was appointed by an Act of Sederunt, That all Argunning (which Term was us'd in 
that Age for Arguing) ſhould be Sy//ogi/tice, and not Rhetorice. - : % 
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6 * 8 * Aa 15 . 7 — . 
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To which my Anſwer is, That Eloquence does not only vonſiſt in Tropes, Figures, and 
ſuch extrinſic Ornaments, whereby our Fancy is more gratified than our Judgment, and our 
Diſcourſe is rather painted than ſtrengthned ; but when I mean that an Advocate ſhould be 
eloquent, I deſign thereby, that he ſhould know how to enliven his Diſcourſe with Expreſ- 
ſions ſuitable to the Subject he mA Tins he ſhould chooſe Terms that are ſignificant, and 
which ſeem full of the Thing which they are to expreſs, and ſo lodge his Reaſons handſomly; 
tho' when his Subject looſes him from the ſtrict Terms of a Statute, or Authority, and that 
he is to debate upon probable Themes, to enquire into publicUtility, or to enforce or anſwer 
preſumptive Arguments, he may uſe a more ford and elegant Stile: His great Deſign is to 
conciliate Favour to his Client's Cauſe; and ſure, cæteris paribus, even the learnedſt and moſt 
ſevere Judges, love to be handſomly inform'd ; . and he muſt be very juſt, Who. is not ſom 
what brib d by charming Expreſſions: But that the greate Part of Judges are taken wit 
that Bait, is moſt uridemiable; and as in Marriages, we find, that even thoſe who deſire rich 
Portions, are yet pleas'd to have a beautiful Miſtreſs; and the fevereſt Man alive will be con- 
tent to abate ſomewhat of the Portion to gratify his Fancy: So Tm ſure, that a Papinian or 
Ulpian would, when the Scales ſeem to ſtand even, incline to that Side upon which Eloquence 
ſtands. Eloquence raiſes the Attention of a Judge, and makes him follow the Speaker cloſe- 
1y, ſo that nothing which he ſays in favour of his Client paſſeth unregarded; whereas another 
may ſay what is very reaſonable, and which if it were noticed, might weigh much; and Jet 
the Judge, who is not allur d to hear attentively, may eaſily miſs it. 
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„ I. may likewiſe add, That Eloquence thaws (like the Sun) the Speaker himſelf, who whe 
be is warm and pleas'd, will thereby have his Invention ſtirr'd up, and his Memo 7 and al 
his Faculties open d, 3 many excellent and appoſite Reaſons may be ſuggeſted to him; 
as we fee the Earth (when warmed) caſts up many new and profitable Fruits and Herbs, 48 
well as Flowers; whereas we may daily obſerve; that a ſtiff and cold Pleadet does omit oft. 
times even what he knows. By the ſame Eloquence alſo, the Hearers beir 8 Warm'd and 
thawed, have their Judgments. thereby open d, and do receive more ealily Inpreſſions of 
What is ſpoke; and I conceive Eloquence the fitter for Advocates, that others think it ſhould 
he baniſh 1 
0 


d, as that which may bribe and corrupt: Judges; and methinks it ſhould be par- 

y 2 ; | : e 73 : enn e 2 E * 

n'd ſome little Dangerouſneſs that way, ſince it pleaſes ſo much another: Nor can I think but 

that Providence has ordain'd it for the Bar, to foften and {ſweeten Humor 185 Which would 
elſe, by conſtant ſticking at mere Law, become too rigid and ſevere; and to divert and caſe 

the Spirits both of Judges and Advocates, which are to much ypon the Rack, and bended 
for. the Service of their ;Country;:/. : ? i 1o 1191507 208 Tort BR ee 
As to our Act of Sederunt which appointed; Phat all Pleading” ſhoult be Oleg ie, 1 
need not reflect upon the Ignorance of thoſe Times, which, was, very excuſable amongſt us, 

 fince it did at that Time blind even Iraly and Fun who do row fmile with Pity upon the 
Cuſtoms and Productions of their Countrymen e But N 4 5 "that'our Seffion 
having been at firſt conſtituted of an equal Number of en and 
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fences:propon'd and join'd together. The moſt ordinary: and moſt allowed Way of arguing in 


Law isby Similies, Inſtances an@ Parallels; and tis improper to drive thoſe into Sylſogiſms: 
But he will beſt confute this Way of arguing by Syllogiſms, who will ſit down and plead any of 


the Cauſes I have ſet down in a fyllogiſtie Way; which if any Man do; 1 thall-retiounce Pleads 


: 


ing; except he take ſyllogiſtie debating in a very large Senſe; as for Inſtance,” in Kennedy's _ 


Cale, the Purſuer-bchoy'd to ſay, He who is guiley- of forging Writs, ould be\bang'd; ba 
it is, Kennedy har done ſo; ergo: The Defender behovid to deny the Minor Fand then the 
pPurſuer behov'd tofay, He uo ig burden'd with fuch and fuch Prefiumptions, il guiltyeñ Fal. 


© 


ſhood; but Kennedy is guilty of theſe; and there he behov d to inſiſt upon all tlie indirect Ar- 


ticles or Preſumptions: But how fhould the Defender anſwer all theſe by a Diſfingus? Or if 


„ 


this Way were introduc'd, How little would this ſhorten: Debates? And are any Creatures 


alive ſo litigious as ſome Divines and Philoſophers, who debate only by Syllogiſms?'' An - 8 
| Httle do Syllogiſms contribute to clear a Debate, that both in their Schools and Books, ſuch 


* 


as uſe Syllogiſms muſt leave that Way, and enlarge t 


hemfſelves by Diſoourſes, when the De- 
J%%////j000 . 6:70! i» £051 
n „%%% id SARA ILILLS SHY Abe 5127 fit 7 135 Se 7 1 30 fire IT! 9} . 
EER Man in pleading gratifies his own Genius, and ſome of eqt 

and Applauſe; but it has been oft debated, Whether pointed and ſhort Pleading, wherein the 
Speaker ſingles out a Point, and preſſes it, or full and opulent Pleadiag, wherein the Speak - 
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les 


all Kind find equal Succeſs = 


er omits nothing which may prove ad vantagious, be preferable? Each Side has its Examples 


and Patrons. * 
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Tux full and copious Way pleaſes me; for I not only find, that to have been us d by De- 


moſthenes and Cicero; but Plinius aſſures us, that it was us d by Cæſar and n At firſt 
no Man was ſtinted among the Romans in his pleading, and when they were confin d by Pom- 
fey, gui primus frena'impoſuit eloquentiæ, the Purſuer was allow'd''T wo Hours and the De- 


fender Three ; but this being found thereafter too narrow, Celiciur did allow the Purſuer 
Six Hours, and the Defender Nine. Nor can a Pleader be interrupted in France,” (where 


Pleading is in its greateſt Perfection) tho he ſpeak Three full Days; and if it be a Fault, it 
1s peccatum felicis ingenii, the Error of great Wits; whereas ſhort Pleading is common to 
ſueh as pretend to be great REN and to ſuch as really are mere Dunſes. Such as uſe to 
ſay . contract their Diſcoui 

tho they were willing; and copious Pleading is called ordinarily a Fault, by ſuch as have not 
the Wit to commit that Crime themſelves. We ſee that, in Natpre, the largeſt Bodies are 


ordinarily the ſtrongeſt, the largeſt Fruits moſt deſir d; and many Strokes do beſt drive in 


4 4 


ourſes; hut few who are us d to ſay little, could. ſay much, 


the Wedge. Nature has produc'd many Things for mere Ornaments; and God has in His 
Seriptures us d Eloquence and Rhetoric. ow many Occafiens. But there are Two Arguments 


Which have determin'd me to this Choice; the Firſt is, That a ſhort Pleader may leave 
Things unclear, and ſo. wrong his Client; whereas a full Pleader can only burden too much 


* 


Non enim amputata orut io, (& abſciſſa ; ed lata, magnifica, excelſa, touat, fulgumit & om 


his Hearers, and ſo wrong only himſelf. A narrow and ſtar wd Diſcourſe, is likelthoſe; flen- 
der Bodies, which allow not ſufficient Room for the noble Parts to exerciſe thiẽir Function: 


evertit. The next is, That even where there is but one Judge, tis uncertaih which. of all 
the Arguments will convince him but where there are many, as With us,, tin very well 


known to ſuch as diſcourſe in private es Fo upon what has been pleaded, that ſome fix 
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a T= 1 e e that he can c 

' What Will take, and What hot: "This: 
of Cheice 3 Ane 
Pleader of his his: Age, and whoſe Epiſtles do, of all 4 — 


wy 10 i PN 3 —_ 8 (ns yg 

| 0 
This Man, 5 his 20 Epiſtle tells us, That Regulus ad ie n. Tin wie 5 in c 
2322 jugular ſtat im video, hunc premo, 


4 815 of Jun . n 
_ bias. aret; at ulum perſpicere non un amm pert ence. . 
be, ub lope 2 „ 

quam - 


in incerta fallaciaq;” fit judicum ing 
tam terrarumg; : iciam ou me docuit uſus, mogiſler egregins ;- al; ud 
_ vet, — Lye hominum rn; fic yo ae inde qui eandem cauſam ſimul 


| terdum idem, ſæpe 42 — — ex diverſis animi motibus Ae Our Colle 
but one Body, in which the Senators are the judicative Faculty, and the Adyoca vs 4 
tivs ; and ag te judgment is too raſh, when 8 che Invention has repreſented 
to it all that can be ſaid pro, and cov, even ſo judges ſhould not decide till the {on are (who 
is animated by Conſcience, Applauſe, and C _ fd eta e Wk ag 
the Reaſons arid . which he has in his Retirements prepar d hae 
conclude, That ſeeing the Advocates are in place of the Invention, e 40 
have the fertile Invention, are moſt fitted for TAL: excellent n & 


1 


. 7 : 
% 
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and Repetitions, who have more Periods than Ar 
many Words, care not much how to chooſe them. I love a Diſcourſe which is beautiful 
painted, rich but not luxurious, harmonious but not canting. I am not for 


fi 


but-not 


es, 
— thoſe, by ſtretching: out thoſe unneceſſary Flies into one juſt Meaſure. Nor do 
love long Pleading in the Outer-Houſe, where new Deciſions are not to be made, but where 
ould be follow'd, and where the Multitude of Attenders do require a ſpeed 
Diſpatch 3 and in the Inner-Houſe it is only to be practiſed where the Cauſe is new * 
fertile, and when the Judges es deſire à full Inform 
ling Judge, who will think 
not want its Objections, and where it finds not a Fault, it makes one out of the — Vir- 


tion; for it is moſt unfit to vex an unwil- 


tue; when a Man pleads fully, it terms that Luxuriency : and when he pleads ſhortly, it 


wil have that paſs for Ignorance or Lazineſs: And ſo inconſiſtent are Backbiters not o © of 
with the Truth, but in what themſelves invent, that I have heard one and the ſame Pleader 


blam'd for a too luxurient Pleader by ſome, and for a lazy Pleader by others, becauſe in the b 


22 he uſed the full Allowance, and in the Outer - houſe he thought it impertinent to 


"as pup tus it is, and then it is abſurd to enforce a Principle or it is dubious, and then he 


gets the Lords Anſwer, and may be full in his . ; 705 _ Would Pains be _ 
to vex a Lord wich Debate, who i is 'not to 3 | 


Fax be it from me to preſcribe magiſterially a Form of Pleading to > others; bat 1's | 
* from cOmParng Þ 


do tell freely my own Opinion, and if others did ſo too, we hola 
GN come to Tere: what Method were ry allowable. 


In pleading amongſt the Ancients, * yet am among the French, there was Rill a Preface 


FR. Epilogue. Amangſt them, he who ſpoke firſt endeavour'd to eſtabliſh his own Opinion, 


and to anticipate what he thought might 
| fuer relates only the Cauſe, Which he is only.» 
tion of ſuch Circumſtances, as may beſt, either aſtruct the Juſtice of his own Purſuit, or ob- 
viate unneceſſary Objections in his Opponent, but without mentioning any Thing proor em, 
in jure. And yet 1 have heard the 
Was from many Defences he deſign d to propone; for amongſt 
of What is debated, ariſes om « Difference rather in Fact than Laws and it is a great AF 
front for one to plead in a long Diſcourſe, which the other will grant to be all true, 


urg d by his Adverſaries; but with us the Pur- 


wehen the Diſcourſe is ended: Andes I have heard ſome concede all was ſaid, and ſeem to 


e preſent Caſe from the Caſe pleaded, when indeed there was none, but when 
ely to evite a Diſcourſe which could not be anſwered. After the Purſuer 


| has Rated his Purſuit, and enlarg'd himſelf upon all the favourable Circumſtances, which we 
_ call the Merits of the Cauſe, the Defender 


know if it be controverted ; but if the 
_ \Replier, in a full Diſcourſe, then the 


s propos of the Defence be controverted by the 
Duplier — x full Anſwer, and ordinaril theſe ter. 


minate the Debate; and after that, the Diſcourſes become too thin and ſubtle, and the 
e aber fome Canes, becauſe ef ther knee or of a Emergent regu 
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Advocates who 


4 HB BN Lprefer copious Pleading, 1 deſign not to commend. ſuch as are full of Tanto 
n and ho, providing the? 


Duplies, and Triplies; but for one or two ſtrong, full and clear Diſcourles, nd 


he loves not to hear, mere AﬀeRation and Vanity: But Envy muſt 
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Speeches, where a ſhort Defence is only neceſſary: for either the Point there is clear, 


wl to adorn with a pertinent Repreſents | 


e ſo prudently ſtated, as that thereby the Defender 
3 _ able Pleaders, moſt 


es his Defence, but urges it lite til b. 
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e 
*enforce, that a civil es t ade, e. Hberit deceſſerity he begins 


10 preface, which ſhews, that the Law has a great Empire over Nature, and plies its Dig 3 

9 ret 3, whereas I b on contrary; 1-do: inififi to clear ing — „ 

700 eſcape 885 F La and; tha Laws N .; 
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C it ; CONIIK ot theie 8 er 
" | y which the Purſuer elides 


eir own i Place (o that * . and 5 his Contingency, 4," 
ynarſhald: oY 7 


ung d, each 1 171 . 0 Mother, 
7525 Troops: 


\ horns Arguments e. out of A Place where _ #6 have" 
been placed, e t and imegular, and will hardly be expected are they they arb. Fof 
Inſtance, in pleading 1 the Viſcount of Ster mont, all the Arguments which ban be preſt d, 
ue either ſuch. as, endegyour to proves. that tbe Clauſe of. Sromwant's"Infeftmetr'is contrary 

| he Naturc:of "Dominiums or Commerce, and after that the Pleader had padtfinſt Dane, 
aud then Commerce, keen to thoſe Arguments! which ariſe from t Nature of Dumi. 


n, were irregular ; for that were to return to; ſhow what he had forgot. And from this | 
Fasel in Reaſon, That all 1 founded upon that ſame Ran Principle, ſpould. 
de piesded together, and in the ordering or e I would c to begin with thoſeg 
Which clear beſt either Matter of Fact, or which tend moſt to[illuminate'the Sibje@ of the 
'* Diſcourſe.: And thus the Controverſy in Stormont” s! Caſe! beings Whether the ietor of 
. tallied Lands may alienate. theſe Lands, if he be prohibite to alienate by the firſt Diſponer,/ 

or at leaſt if they may be compris d from him? The firſt Claſs of Arguments to be urg 
ſhould be theſe which tend to prove, that this Prohibition i is inconſiſtent with the Nature — - 
Dominium and Propriety, for male. Ne: boſt He Newe: oh e is hy the chief 
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cCecive, from the Aviftotelie Wa 25 N ng in the Schools, wherein he who maintains the 
Theſis propoſed, muſt repeat the * before he anſwer it. This Method I love. not, 
for it conſumes unneceſſarily much Time, and ſure it wearies Judges to hear the ſame Ar- 
: ent twice, yea thrice, repeated; for firſt, the Enforcer does repeat them, then the An- 
| Iwerer does repeat them, both generally at the Entry of his Diſcourſe ; and thereafter he 
| 3 0 repeat each Argument when he to make a :1al Anſwer ; 3 and 1 ſhould think it 
much more natural to repeat and anſwer each . apart: Ordinarily the Anſwerer fol- 
lows in his Anſwers. the Method of the Proponer; yet ſometimes he chooſes rather to claſs 
the Arguments as he pleafes, and to anſwer accordingly, If the Defender deſign tö an- 
nents: brought againſt! his Defence, and to add new ones to aſtruct the Rea- 

it, he uſes. firſt to rica a own e _ ny to anſwer 
what is Tadel for the Defender. O3 Bite © e 


5 8 che ranged or ae 888 or 8 tals th ft inſiſted o on, 
: was much debated amongſt ancient. Orators ; ſome thought the weakeſt ſhould be firſt urg d, 
becauſe the Jadges were then freſheſt, and might poſſibly by Wearineſs en 0 what was de- 
yd: Others thought fit to leave with the . the fir A that they might 
be freſh with them when they __ to decide: This I think! is arbitrary, and they are but 
weak Judges, who do not weigh oe. eg eee it adviſeable for a young Pleader, 
to uuge the ſtrongeſt Arguments 8 fel. thereby conciliate dab to himſelf, and 
raiſe the Attention of his ny ges; and in all Ca es rh the Cauſe ſeems unfavourable, the 
frongeſt Arguments are firſt to be uſed, for the ſame Reaſon, and there: ſeems little Res- 
Jon to leave the ſtrongeſt Arguments laſt, if the Cauſe be not preſently to be decided: Bur 
"where many Anſwers are to be made to one Argument, the weakeſt is ordinarily firſt made, 
-and as it were overly: hut the ſtrongeſt is reſerved Laſt, becauſe it is moſt to be inſiged up- 
: And 1 think it moſt natural to urge the weakeſt Ar ts firſt, becauſe our Diſcourſe 
ould, like ourſelves, and like our Studies, grow: from Stren ength to Strength, and from leſs 
to more; but one Ar went grows from another, and'then thre is ue Plate to 
* ä the * erious 0s is to * en 4 r pre- 


ſumed, 


19 ye of the Debate, 
7 8 Hs who 8 ales with 1 FE 3 3 which he is is 15 ns all wht vn 
one Breath, before he begin to make diſ ng Anſwers to them; and this proceeds, as I eon 4 
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to be interrupted; will ordin er; for e v 
being interrupted, than upon What he is to ſay; and the 
then he conſiders nothing but what he is ſpeaking” 


_ " RaiLixs is of all other Qualities the worſt in a Pleader; for it makes Men judge that 
dis Cauſe needs it, when he rails againſt his adverſe Client, and that he finds himſelf worſted, 
when he rails againſt his adverſe Advocate; but ſometimes he is oblig d to found upon Mat- 
ters of Fact, which tho' they have much of Reflection in them, yet are neceſſary Truths; 
and ſometimes the Law by Which he pleads, obliges him to Terms which may ſeem rude to 
Strangers ; and in both theſe Caſes, not to be ſeyere were Prevarication; tho have known 
Advocates very innocently condemn'd,' for calling the late Times, Rebellion, and ſuch as were 
forfaulted, Trazrors, tho' in that they ſpoke their Art, and were not oblig'd to ſpeak their 
hts: And there are few Clients, who when they loſe the Cauſe, do not diſcharge # 
art of their Fury upon theſe Advocates, by whom they conceiv'd themſelves overthrown. 


there "Paſſion does well alſo, ſecing 


'Thou 
great 
Too ſubtile ſpeaking convinces few, becauſe few underſtand: it, and it is applauded by 
fe, becauſe few can reach to the Practice of it; and in young Men it may be interpret to 
be but AﬀeRation, or Notionalneſs, tho in ſuch as have by long Practice eſtabliſh'd their own 
Reputation, it gains Glory. Many Citations alſo are to be avoided by all, in pleading, (tho 
they are neceſſary in writing) eſpecially in young Men, for in "Theſe they are thought but 
common Place- wit; and yet young Men do moſt uſe that Way, becauſe they think t "y 
to ſupply their own Want of ge and becauſe they know not many parallel Caſes, an 
are not yet ſo intimately acquaint with their Subject, as to draw Arguments out of its retir d 
Intrails. Many Parentheſes are to be avoided; for they interrupt the Thread of the Diſcourſe, 
and make it knotty, and myſterious, tho theſe Weeds grow ordinarily in the richeſt 
and are the Effects of a luxuriant Invention. Frequent Repetition of the ordinary Compella- 
tions: ſuch as, A Lord Chancellor, or My Lord Preſident, are to be likewiſe ſhunned. 


4 


Bronx Ipropoſe what Phraſe or Stile is fit for a Pleader, tis fit to tell, That the Two uſual 
Stiles, known by diftin& Names, are, the Laconic, or ſhort ſententious Stile, and the Aſiatic, 
or protuſe 1 Stile: The Firſt was us d by the old Reman Legiſlators, as is clear by 

reading the Dige $3 but when the Empire was transferr'd to Conftantimople in Aſia, the Em 

a fue ge its Stile with its Seat; and we find that prufuvium Aſiaticum in the Codex, and 
wy: Nopels: Yet all the Grecian and Roman: Pleaders, even in their Purity, usd a full copious 

Sills isclear by Demoſthenes, Cicers, and others; and tho' Legiſlatorsor Judges ſhould uſ 
the Lenni, yet the other muſt fil reign at the Bar. A Barriſlerlikewiſe hold rather div 
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there, they Ba M06) 
Sar 90) bt io cis e e een eee 
Maxx who are not Friends to the Bar, inveigh much at the canting Terms which they, 
ſay is us'd there; but theſe do not conſider, that n has its particular Terms, and 5 
it were Pedantry to ſubſtitute others in their Place: And as a Man looks ridiculouſſy in a 
Woman's Habit, or a Woman when attir d like a Manz a Soldier under a Gown: or a 
Churchman in Buff; ſo it is-as ridiculous to hear a Member of Parliament, or a Councellor, 
| ſpeak of Affairs in Terms of Hunting, as it is for a Lawyer to ſpeak in his Terms of other 
Phi ;: And I laugh as much to hear Gentlemen ſpeak in their canting Terms of Hunting, 
Hawking, Dancing, as they can do to hear me ſpeak in the Idiom of my Trade. And to 
ſpeak like a Gentleman at the Bar, is to ſpeak like a Pedant:; W being nothing but a 
tranſplanting of Terms from what they were fit for, to chat to whicl they are mo unfit. 
And 1 love equally ill to hear Civil Law ſpoke to in the Terms of a Stile-book, or acciden- 
tal Latin, (as is moſt ordinary) as to hear the genuin Words of our Municipal Law, forc'd 
to expreſs the Phraſes of the Civil Law and Doctors. baff l ret 
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Ix may ſeem a Paradox to others, but to me it appears undeniable, that the Scat iſh Idiom 
of the Britiſh Tongue is more fit for Pleading, than either the HEugliſp Idiom or the French 
Tongue; for certainly a Pleader muſt uſe a brisk, ſmart, and quick Way of ſpeaking; whereas 
the Eng/i/h, who are a grave Nation, uſe a too flow and grave Pronunciation, and the French 
a too {oft and effeminate one. And therefore, I think the Engliſh is fit for 1 the 
French for Complementing, but the Scots for Pleading. Our Pronunciation is like ourſelves, 
fiery, abrupt, ſprightly, and bold; their greateſt Wits being ear 7 at, Court, have indeed 
enrich'd very much their Language as to Converſation; but all our's bending themſelves to 
ſtudy the Law, the chief Science in Repute with us, hath much ſmooth'd our Language, as 
to Pleading: And when I compare our Law with the Law of England, I perceive that our 

Law favours more Pleading than their's does; for their Statutes and Deciſions are ſo full and 
authoritative, that ſcarce any Caſe admits Pleading, but (like an Hare kill'd in the Seat) 'tis 
immediately ſurpriz'd by a Deciſion or Statute. Nor can I enough admire, why ſome of the 
wanton Zngliſh undervalue ſo much our Idiom, ſince that of our Gentry differs little from 
their's; nor do our Commons ſpeak ſo rudely as theſe of Tortſhire. As to the Words where- 
in the Difference lies, our's are for the moſt part old French Words, botrow'd during the old 
League betwixt our Nations, as Cannel for Cinnamon, and Servit for Napkin, and a Thouſand 
of the like Stamp; and if the French Tongue be at leaſt equal to the Zng/i/h, I ſee-not why 
our's ſhould be worſe than it. Sometimes alſo our fiery Temper has made us, for Haſte, ex- 
preſs ſeveral Words into one, as Stour, for Duſt in Motion; Sturdy, for an extraordinary Gid- 
dineſs, &c. But generally, Words /ignificant ex inſtituto; and therefore one Word is hard! 
better than another : Their Language is invented by Courtiers and may be ſofter, but our's 
by learn d Men and Men of Buſineſs, and ſo muſt be more maſly and ſignificant : And for our 
Pronunciation, beſide what I faid formerly of its being more fitted to the Complexion of 
our People than the ZExg/ſh Accent is; I cannot but remember them, that the Scots are 
thought the Nat i andere Who do with moſt Eaſe learn to pronounce beſt the French, 
Spaniſh, and other foreign Languages, and all Nations acknowledge that they ſpeak the Latin 
with the moſt intelligible Accent; for which no other Reaſon. can be given, but that our Ac- 
cent is natural, and has nothing, at leaſt little, in it that is peculiar: '.I fay not this to aſperſe 
the Enghi/h, they are a Nation I honour, but to reprove the petulancy and Malice of ſome 
' amongſt them, who think they do their Country good Service'when they reproach our's, 
ee SIAN! AY SSL EXE 5X Ao 4 op Xie A444 AIST N ox 
ix e | 


er ſua dona quiſque recuſet. 


. I know that Eloquence is thought to have declin'd from Ciceros Time, and it has ſo indeed, 
if, with Pedants, we make Cicero the Standard, for nothing can be ſtraighiter than it H üare 
dut I conceive that the World does, like particular Men, grow wiſer and learnefler; a 

grows old; but of all Things Eloquence ſhould. improve moſt; becauſe of all Thie it rip! 

moſt by Practice; Experience diſcovers daily more and more of the Humour f fuckwhor 
We are to convince, and the better we know them, we can convince them the Eder, By 
Experience alfo we learn to know, what Forms and Sounds pleaſe moſtz and Every Pleader 
und Orator adds ſome new Inventions to that of the laſt Age, and if One being added to 
Twenty, make Twenty a greater Number, * the Eloquence of this Age, being added to 
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; own Body; che being condemm d for Inceſt, and burnt only 


| which he never really poſſeſſed. 
"War; never to have ben taken Pre: 


Orators of thepreſen . reg eloquent than 8 . — | 
the: L Wur to mortify them, by a 

_ are dead, ub in. t — are the ſame Meaſure ; Death alſo remov = | 
— our Rivals;/ and fo from being envy'd by us: ved w.. thould — that en 
Ciceru . 1 e Age, : tho? they'far Exceeded x tel 


Predecellors. FR: To e ATE 
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Souxk may chink S and 1 behow d to be higher Papa 
becauſe the Multitude were in theſe Commonwealths 9 overn d by it, and the Great. 
nefs: vfi their Reward for Eloquence n -our's, their oquence behov'd©to- do ſo too, 
'contrary 3: for ſince our — 588 are wiſer and more learn d than the Co m. 

more Art to Convi or now, than was requiſite then: And tho! 10 
-Commonwealths' to defend, as thoſe oft times had who pleaded in the 
— 3 yet we may ſhow as much Eloquence upon leſſer Occaſions; as one may cut 
finer Figures upon Steel than upon Gold; it is the Intricacy of the Caſe, and Ari the Cs 
neſs of the Prize, which — the Value of the Pleading, and generous Spirits are more 
animated by Difficulty than Gain. We have alſo more 2 — arallels' and Citations tg 
beautify our Diſcburſe than they had, and want none of their Topics; ſo that tho our Spi. 


1255 


rits did not equal their, yet in our Pleadings we could not but exceed them. Nor do] 
values much the Opinion of thoſe, who think the Spirits of ſuch as liv d in Commonwealth; 


were greater, becauſe freer than ours, who live under Monarchies, and being Subjects to 
none, they had greater Confidence than we can have. This is but a Fancy, Wanted ſuch 
as live under that Form of Government : But I have not ſeen any Switzer, or Hollander, ſo 

as the Engliſh or French ; and it enlivens me more to ſee Kings and Courts, than 


to ſee theſe buſie od mechanic Nations: Nor can I think any Spirit can excel much in an 


one Thing: where way is funk down and where all ſuch as offer to riſe above the Vue 
are mas depreſs to a Level, as they. are under Commonyrealths. 


Fon my own Part, [pretend to no Bays but ſhall think myſelf happy i in wanting, as the 
Fame, fo the Envy Which attendsEloquence: And I think my own Imperfections ſufficiently 


_ repay'd by Fa, 2 in that it has reſerw'd me for an Age, wherein I heard, and daily hear my 


u ou fo e chat m nne * equal choir «pop 
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| A Pleading crandiited- out «of 8 to Inform 


ſuch as underſtand not that Language « of the 
Way of Pleading there. 


An Efate in Land being diſpowd 10 4 ben, an ther be- 
ing ft ubſtitut e, in caſe the should die without Children of her 


in Effivie, the Dueſtion i 10, Whether, by * that « cid Death, the 


N Condition be purified, as well as if she were natt rally dead? 


And if the Perſon ſui tfitute | hath, by that civil Death, R 5 
to the Eftate, without waiting for her natural Death? ? 


IV. fa aer of the Perſn abus ſ ah litute, it Was | pleated. 


ELBEIT Matters of Fact do depend entirely wp Nature; and cannot ſubmit 
themſelves to the Authority of politic Laws, ſunt ſunt facts, nulla confti- 
> Zutzone infecta feri fon: yo 2 Law nan 4 only in ſo far as they aue 
neceſſary and etal „and upon het Account forces 
— to ſuffer man wm ——4 5 dus bone fa poſer, er at ot 
publicianam; made to have Right by an imaginary and fi ous Poſſeſſion: to tt 
ae makes us believe him who is a Priſo 
* Lex Cornelia doth CR that theſe 
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aſt wh hey. e Spire eld de in Ci WW; n beeed tho' they: 


died really.abroa in thew/Captivity. .- "All hich Iſles prove, that the Lawdoth not ſub- 


to Natur, Hut that it can ply Matters of Fact to ite own, Deſigns) aud eam 
n ene Chen, adjuſt them. to! ublic- ie Drliopand, _ - i 6 Num T "1 10 
6 0 80 F, oy Fr 


* 11 i 34 11 . 


us eſlabiſ's, let us examine this Condition, Fr, 7 ſhe die without | 

Toe Fon 5 — he og thus of be ſo bound up to aN of Fact, at Ur It cannot ſubmit 

uſelf to the a ud poli. Fon of av. Jaw: SL 125 85 435 el Uh 29 4 5 1 2135 wha hs by 
re ardinartly mars Maple e vil tas Oak; 

oli corn thr abiz ll Conde Intention vg! t hwy or, muſt owe 1 Form to his 

Will; and ae e did fix his firſt. Deſires and: Deſigns upon this infos and her Hei 12 

and did call the ſol; ſubſtitute for whom 1: pleadꝭ but Sn wich! place, not to ſuſpend 

defer. his Liberality, but to oblige my Client: to Wait, becauſe he and her Nat did 

cede them in the Order of his Inolinations: Therefore, when Death or Fortune do 


ber and her Heirs in ſüch a, Condition, that neither of them dan expect the 8 cle 


there is no Doubt but his: Will dock imtnediately tranſport che Effects of his 


überality 
to the Perſon ſubſtktute, ſince the Perſons who ſhould precede th 


are by the Law ren 


out of the Way. Nor was it the Intention of the Teſtatot to enrich the Fisk any more, than 


if he had adjec ha 4 Condition relating nothing to the Purpoſe; wveluti, i navis ex Aſia ved 


nerit. From this Hkewiſe it follows, I it. as Succeſſion is one of the Ways whereby we at⸗ 


in Law civil: Rights which depend upon the Law, and which. the Law doth not allow | 
to os but to its dun Okitens qui 2 teſtamenti ee pa uum; ſo tliis Condition, 
$5. ſine liberis dbceſſorit, is not ſo entirely and abſolutely a Matter of Fact, but that Law an. 
Fact are therein mixed together; and therefore, bet the Death of the firſt Heir withou 
Children, is regularly underſtood according to the Proper and natural Signification of natural 
Death, yet Lawyers have extended- this to civil Death, and have purified the Condition by 
Deportation, and other Kinds of civil Death, as is clear J. "ex fatto, 15. & ex fatto, ff. ad Se. 
nafuſc. trebel. Eu fatto tractatum memini; oy guædam mulier filium * ut fi ney 
liberis deceſſiſet, reftetueres, EN fratri Tv poſtea deportatus,' in 4 My ulam liber 


 ſuſteperat ; querebatur igitur, An fide: comm. * condinds deficiſſet 2: Nos igitur "bbc ditemi 4 : 


"api quidem ante deportationem, licet poſtea edantur efficere, ut conditio'defitiat ;_ of de. 


portationem vero. fuſceptot, quaſi 746 alio, uon W Maxime cum etiam * ehm fig quo- 
| aunmodo cauſa fen. ſunt vind adicanda. >; O99 ghee ws <a 
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W Woman is nee to nen od rangl'd, he Wer no Child ren, 5 5 can ex | 


pet no Divorce; her Flight Has not only baniſh'd her out of the Kingdom, ut that Sentence 
that has reveng'd her Crime on her Memory, and Picture, has rendred her /er uam Pane, the 
unfortunate Prey of an infamous Gibbet How can ſhe then but be repute dead, ſeeing ſhe 
is expung d out of the Number of Subjects? And how can that Law) which has executed and 


kill'd her, belye ſo far its own Authority, as to believe her alive, after it has taken ſo much 6 
Pains to make us believe ſhe is dead? And after her civil Death, How can it conſerve for 


her a Faculty of bearing Children, which may fulfil a civil Condition? 1 confeſs that 


ration is not {till compar to natural Neath; and that the 3 Which a baniſh' Fu ; 
ries with him to a foreign Country, does preſerve for | him all the Advantages of the Law of 


e I . hd gue Juris civilis fuut, nion habeat; "qe verd juris gent um funt, habeat, 


A ad 48 * 0 the 100 orb 7 0 6 1 rh a 


Aging to his M laſter ; 
fo chat — *. 4 ho Nai r c With,  alſow' him to fulfil 
any Condition, that is” n his Viaters onde aria, a: not 0 own. A Perſon condem- 


ned is the Slave of his Puniſhment, ſervus pænæ, magis mw eng quam fiſes ſervus eſt, l. 12. 


ff. 4 juie fiſts: And t herefore the Lay reputes him dead; 
him, can 'communiieate IN to h bie vel a Eruel De 5 
Conditie Gn 17; 8. #3" ! #6 A ud [enatuſs. hee yo 1 5 fut rii filtis fits, vel 
41; e Gi, g bolnerit ve Hie difatehn. e um, etiam Heportato ei tri- 
luit eligends' fabliltatem; cui liber furn. e bs Vedi. ſerous peng fi 
Tit conſtitutus, nullo ante concepto filio, jam parere conditions non poterit; 222 2 liberi 


ce thar Gibbet to which it ties 
1195 con rey he can fulfil no 


1s 
videtur; ſed cum decidit, elect ionem Mam quam Papinianus kene dedit, 9 art non a 
I Porter. | | 


La w imitates Nature, and uſes chi ſame Authority o over a Man, as he 1s le, that 
Nature exerciſes over him, as he is natural: And hence it is, that the Law governs and re- 
[ge Societies, for its own Advantage; and as it can beget Children, and people Families 
Adoptions, ſo by the ſame Power, it can cut off unneceſſary Members from amilies, by 

Exhereditations and can Kill them by 9 Sentences; Servus Pane in omni jure, 
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Bu on ws bane -\ fince'the being a Slave” diveſts Man of his Hu- | 
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 tiam adeo ſervars ſolent wp 


vil Lies, in forcing us to believe, that t | 5 
of theſe infamous Pictures are no more alive, and that res judicata pro veritate habetur. 


8 N — , "OR : 
: ; 8 4 * 4 1 80 z "4 7 8 » . & nd 3 f- * BR 83 : , 8 . a ; = W 5 
vers ac ſemper ſimilis eſt mbrtus, Cujac. Obſerv. I. 3. cap. 10. Law then may juſtly va 


Criminal in the infamous Sepulchre of a eruel Servitude, which takes from him his l 
with his Liberty; and can tie him to a long Death, and enceſſive Torment, Which may draw 
out his Torture to a very long Continuance, and make him, as Perronius ſpeaks,” paſs but 
for the pitiful Viſion, and horrid Shadow of his own Perſon. 
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N 1 WAN, WY * . 114151 ** 4 ; of 5 „ . Atlize 141 : 3% 757 77 © | 
Wx muſt then confeſs, [That that! nce which confiſcates his Body and Goods, dot 


at the ſame time confiſcate his Perſon and Liberty: Tis the Sentence which kills him, and 
his natural Death following thereafter, doth but execute that Sentence; and as we ſay, That 
a Robber has kill d a Paſſenger when he gave him the mortal Wounds, tho' he did not then 

je; Tuuc occidiſti cum vuluerabas, 1. Fi ita 10 ad l Aquil. ſo by the ſame Reaſon, the Judge 
Yor kill a Criminal, the very moment that he pronounces the Sentence; and be truly gies 
y the Sentence, and not by the Execution. J. 29. F de Pen. Qui ultimo ſupplicio damnay. 
tur, ſtatim ciuitatem © libertatem perdunt ; itaq; præ- occupat hic caſus mortem, & nonyyy. 


quam longum tempus occupat, quod accidit in perſonis eorum qui ad beſtias damnantur; ſæpe e. 
. at ionem, ut ex his in alios quæſtio habeatur. And as the Au. 
get a Citizen before his Birth, and receive a Poſthume into the 


thority of the Law may befc 
Commonwealth before he come out of the Womb; Poſthumus pro nato habetur; ſo its Em. 


pire may take away the Life a long time before a Man die: It may prevene his Death, and 


chaſe him out of the World before Death overtake him; which is likewiſe confirm'd per } 
Sz quis, 6. F. Sed &. quis, ft. de Injuſt. Sed & ſi quis fuerit capite damnatus, vel ad beſtias, 
wel ad gladium, vel alia pena que vitam adimit, teſtamentum ejus irritum fiet, non tunc cum 


l ci Ware fs fed cum ſententiam paſſus eſt, nam pænæ ſervus efficitur. Let us now ſee, it 
ay o 


1 reaſoning, drawn from the Roman Cuſtoms, can be brought home to our French 
ractique; | C ( 0 er oaor books Fi ON 


...LawxzRs, who deſign'd to found the Principles of their true Philoſophy upon Maxim 
real, ſolid, and conſtant, were too clear-ſighted to force their Laws to diſcharge their Re- 


venge upon an Image, and an Apparition, to take the Shadow for the Body; and in ſuppo- 


ling the Name of a Criminal for his Perſon, thereby to challenge their Judges of Want of 
ower and Precipitancy ; and therefore they did not allow, that a Perſon who is abſent ſhould 
be condemned, and that the Law ſhould in vain ſpend its Thunder upon thoſe whom it could 


not reach, J. 1. J. de requirend. reit. Sinee then the Law of the. Romans could not condemn 
capitally a Criminal who was contumacious, it was eaſy to them to believe, that a Priſoner 
Who was preſent and fettered, did inſtantly receive that Death to which he was condemned. 


But ſince our Statutes ordain a painted and imaginary Execution, either our Statutes and Cu- 


ſtoms muſt confeſs their Weakneſs, and quit theſe, as mere Mommeries, or elſe they muſt - 


neceſſarily oblige us to believe theſe oy es to be Realities, and eſſay to verify theſe ci- 
eſe painted Executions are real; that the Originals 


., Is the Power of a Roman Pretor was ſufficient to beget a Child in ſpight of Truth, and Nature 
itſelf, plane ſi denuntiante muliere, negaverit ex ſe efſe pregnantem, tamet/i cuſtodes non miſerit, 
non evitabit quo minus quæratur, an ex eo mulier | ph raps fit: que cauſa, ſi fuerit acta apud 
Judicem, & pronuntiaverit cum de hoc agetur, quod ex eo pregnans fuerit, nec ne in ea cauſaeſ- 
fe ut agnoſtere debeat, ſrve filius non fuit, ſive fuit, eſſe ſuum, |. 1. § ult. ff. de agnoſe. liber. 
or may force a Mother to diſown her Child which is really hers; ſive contra pronuntiatum 


fuerit, non fore ſuum, quamvis ſuns fuerit ; placet enim ejus rei judicem jus facere. 1. ſeq. þ 
eod. By much more Reaſon, may a general Law and Cuſtom univerſally receiv'd, force Sub- 


jects ſo far to obey their Judges, as to believe that a Woman ftrang!'d and burnt has loſt 


her Life upon the Scaffold, where ſhe has been ſo publicly and tragically executed. 


Ir is then more juſt to preſume, That this Woman who is condemned, is dead without 


Children, and that her Execution has purified the Condition, than that the Purſuer ſhould - 
attend her Death, ſhould ſearch out her wandring Perſon, which lurks under ſo much Shame, 


and purſue her in her Flight and Baniſhment thro' Countries, which are either unknown, or 
in Enmity with our's; and therefore I conclude, That it is moſt juſt to put the Purſuer in 


Poſſeſſion of the Eſtate. 
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(HE greateſt GI A 0 ry hoe 
r e, is hated by Men, as Folly and Affectation: But amongſt all thoſe 
Lis ouch Nats Law is the Chief; for it being the chief Product of 


| Reaſon, it endeavours moſt to rele 


tbence it is, that the Law plies all its Conſtitutions to the ſeveral Degrees of Nature, and ob. 
ſerves it exactly before it begin to form a Statute relating to it; proprer naturum fiaruitur a. 
kter, quam ftatuererar alias, gl. ad 1. Julianus, ff. $7 quzs, umi cauſa; tho it appoints that 
Conſent ſhould oblige, yet it excepts Minors, becauſe of the Frailty of their Nature; tho it 
ppoints Murder to infer Death, yet it pardons: ſuch as are Idiots, or furious; it doth in du- 
hious Caſes, prefer that Interpretation which is moſt ſuitable to the Nature of the Thing coti-. 


troverted ; it preſumes illud ineſſe, quod ex natura ri ineſſe debet; and it has very well or- 


dained, That ea quæ dari impolſibilia ſunt, vel que in rerum natura non ſunt, pro non adjettis pe 


habenthur, I. 135. V. de reg. jur. Since then there is nothing ſo unnatural, as to force us to- 
believe, that a Perſon who is really alive, is truly dead, and that the Children which a Wo- 
man may bring forth, ſhall not be her Children; I fee not with what 1 of Succeſs, 
the Subſlitutes can, in this Caſe, aſpire to the Succeſſion now craved. Nature has a fixt Being, 
and Men know what it determines by conſulting their own Breaſts, and think themſelves hap- 
py under the Protectibn of what is ſure, and determin'd; but if it were allowed that Law 
might vary, and that Lawyers might invent ſuch. Fictions as theſe, and by them impoſe upon 
others, who not being of their Profeſſion, could not follow all their Subtilties, and Windings; 
then Law ſhould become a Burden, and be eſteem'd an Illuſion. And I imagin I hear thoſe. 
mongſt whom this Woman lives, laugh at this Diſcourſe, which would force them to believe 
that ſhe is dead; and I'm ſure, that any Country Clown may refute it, by preſenting the Wo- 
man, as one refuted a wiſe Philoſopher, who maintain'd, That there was no Motion, without 
any other Argument, than by walking up and down. © N 


* 


Tux Queſtion then being, Whether the Condition, S ſive liberir deceſſerit, is purified by 

4 civil Death? and, If immediately after ſhe is burnt, in Effigie, the can be ſaid ſine liberis de. 

zefiſſe, ſo that the Perſon ſubſtitute may immediately ſucceed, and exclude any Children the 
ſhall thereafter bear? or, If the Subſtitute muſt attend her natural Death? - 


Tnar the Subſtitute cannot ſucceed immediately after her being burnt, but that any fu- 
ture Children would ſeclude him, ſs that a natural only, and not a civil Death, purifies the 
Condition, is contended by theſe Reaſons ; Firſt, The 8 being, Whether this Condi- 
tion, Si ſine liberis deceſſerit, reſpects natural, or civil Death? We muſt interpret the Word 
Death, ſo as that we follow the more genuin and natural Signification; and I'm ſure, the or- 
dinary and genuin e 1. of Death, is a natural, and not a civil Death. And that 
this Condition can only be purified, of fatisfied; by a natural, arid not by a civil or fictitious 
Death, is clear by very expreſs Laws, as, J. 8. J. de cap. dimin. where it is Taid, Eas obli- 
| gationes que naturalem præſtationem habere intelliguntur, og capitis diminutione non pe- 
| fire; quia ctvilis ratio naturalia jura corrumpere non poteſt. Thus Gaius, one of the beſt 
Roman Lawyers, hath ſaid, That ſuch Interpretations do corrupt the Law, and in effect mix 
Things that are very different, invading the Limits of Nature, and ſtretching Fictions further 


than they ought to go: And therefore ſuch criminal Sentences as do not really kill, 


fitione civili caput diminuunt, are not term'd Death, but a Puniſhment next to Death; dein 
de proxima morti pena, damnatio in metallum, |. capitalium, ff. de penis. This likewiſe Pa. 


pinian decides, 1. 121. N de verb. Oblig. In inſulam deportato reo, promittendi ſtipulatib it 'F 1 
concepta, cum morieris, dari non niſi moriente eo committitur : And upon the ſame Ground, 


cum pater, 9 hæreditatem, ff. de legat. 2. he determines our Caſe expreſly, and aſſerts," 
That ſuch Sentences cannot in fidei-commiſſis, be accounted Death; hereditatem flius eum 
moreretur, ſits, vel cui ex his voluiſſet reſtituere fuerat rogatus; quo interea in ON Aepor- 
tato, eligendi facultatem non efſe peha peremptam placuit ; nec fidei-commiſſi conditionem, aut 
mortem filit heredis exiftere : With whom agrees Paulus, 1. Hatius, 5 Cornelia Felits, f. le 
Jure fiſci. Cornelia Foelici mater ſeripta heres, rogata erat reſtituere hareditatem poſt mortem 
lam, cum heres ſcripta condemnata eſſet, & a fiſco omnia bona mulieris occuparentur ; dicebat . 
Felix, /e ante pwnam eſſe; hoc enim conſtitutum of ; ſed ft nondum ates fidet-commilſi veniſer, 


122 quia . 


b 8 ee ; W > OR 1 l | 1 2 15 a 5 ai 
of Art is, That it can iniitate Nature; and every Thing which 


_ - ny Nature; Reaſon and Nature being in Man, 
the ſame Thing varied ungter diverſe Expreſſibns, and Reaſon' being Man's Nature. And 


auſe of the Fr allty of their Nature; tho it i 
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quia poteſt ipſe mori, vel etiam mater alias res acguirere; ee eft interim 2 


Prin 
wh ole of what it did not | | be e: 

_ Difponer's Will, as the Diſponer would probably have explained them himſelf, if the Meani 
had been controverted- at the Time fin g 


5 


ler, dari juſſus eſt, ſervitus quidem erat & ab antiquis Legiſlatoribus 
os * 4 C 898 5-4 3 542 9 +» f "= D : 0 : s : 

lata, ſeparabatur vero matrimonium, ſupplicio poſſidente damnatum, ſibique ſervientem. Nos 

autem hoc remittimus, & nullum ab initio bene natorum ex ſupplicio permittimus fi ſorvun, 


Wete Charity. 


—— — 


80 


| et it ine. 
Thus we fee, that all the Raman Lawyers have * to allow only natural Death, 9 
tify-ſuch Conditions: as. thib'is: Death is the laſt of alt 
fore theſe Sentences, leaving ſtill Room t Hopes and 
which wirk the Perſon, cuts off all tfeſe. 


and Expectations, 
is thought by the beſt 


f Men already, That 


its Time? And ſince one Death is thought by all, a ſevere endugh Pemſhment, Why ſhould 
we multiply a Thing that is but too oft too unwelcome? Death is too ſerious a Thing t 


Death comes too ſoon; Why then ſhould we precipitate it, and force it upon Men before 


; eric ing t 
counterteited by ſuch Fictions, and too ſevere a Thing to be - quibbled upon by ſuch i | 


tations.; II. If we look to the Meaning of the F 0 e next Rule to be followed, 
in the Interpretation of dubious and equivocal Words, we will find, That tis hard! imagin- 
able, hat the Diſponer dream d of a civil Death; and tis moſt certain, that any Man, ejpe. 
iow who was not a Lawyer, would neyer be.figur'd a civil Death; nor is it denied; for 


Akio is mens legis, non diſponentzs... But how unſuitable were it to natural Equity, and the 


1 17 * of Law, that the Will of the Piſponer ſhould nor regulate what is diſponed? Or 
hould the Law diſpf 


e of, what it did not beſtow? III. Words are to be explain d in a 
th of making the Diſpoſition. But ſo it is, That if it * 
'd to the Diſponer, Whether the Children of the Woman inſtituted ſhould be 


been Br po 
cut off, incaſe their Mother ſhould commit a Crime? "Tis probable, that he would not have 


puniſhed poor, Infants, for a Guilt. to which they were not acceſſory ; and the Law was never 


cum exhereda 


eie reh, than when it ſaid, Von COTE. beneficium iuoſſicioſi teſtamenti folthunis, 


ionis cauſam committere nequeant ; nec debent alieno odio pregravari, J. 33.5 l. 


6: 2 09 9s. 008.8 nana Bapo the, Telfetpr-would have taken from them whe 


becauſe they fell, without their own Guilt, in a Condition, which made that which 
was but Liberality, to become Charity: And ſince he deſign'd this for their Mother and them, 
to ſupply their Wants, it is not imaginable, he would have taken it from them when their 
Wants were 8 The Children would likewiſe {till continue to be nearer to the Diſ- 

the Subſtitute ; nam jura ſanguinis, null jure ciuili adimi poſſunt ; and ſince the 


poner, than 
| Bios d. relation gave at firſt the Riſe to that Nomination, tis 8 that the Effect would 
ſhe 


not be taken away, whilſt the Cauſe continued. IV. If 
being burnt. in Fi git: 
Effigie; but I ſubſum 


the L CC V. If the can have Children after her 
the. cannot be ſaid decefiſſe ſine liberis, upon her being burnt in 


7 


ſtitution this was abragate, Si enim ex decreto judiciali, in metallum a aut vir, aut mu- 


neque enim mutamus nos formam liberam in ſervilem ſtatum, maneat igitur matrimonium hoc 


nibil tali decreto læſum. , Since then her Husband continued to be ſo ſtill, and that the | 
Law would Ne the Children to be her's, Would not the Law contradict itſelf, if 


* 


| d ſay that ſhe died without Children, and yet ſhould acknowledge that theſe were 
er Children? V. Poſthunus pro jam nato habetur, ubi de ejus commodo agitur ; and there- 
fore; by the ſame Reaſqn of Juſtice and Equity, the Law ſhould be ſo. far from preſuming 
that there 15 be no Children born after the Mother is condemned, that if ſhe ſhall bear 
any, it ſhould rather preſume them to be already born, to the end they may not be prejudg- 


8 - 7 


it ſhould ſay 


ed of the Succeſſion, which would be otherwiſe due to them; and if poſthumus habetur pro 
"Jam. nato, ubi agitur de jus commodo, much more ſhould he be preſumed natus, ubi agitur de 


damno vitando; for we are much more favourable in damno vitando, quam lucro captande. 


VI. By the Roman Law auth. bong damnatorum, C. de bon. preſeript. the Goods of condemn'd 
Perſons were not confilcate in pr 1 


L120 aficate 11 59 of the Aſcendents, or Deſcendents, to the Third 
Degree, except only in the Caſe o 


if the Crime had not been committed; and, if the Mother had committed no Crime, here 
there had deen no, Place either for the Sublfitute or for this 
uo 5 tenere aut horer; and that ſince Puniſhment is oi 


ubſtitute or for this Queſtion. It is juſt that ict 
en y. 9957 by the preceding 
d t. 


Guilt, t at the Right deſigned for 


at the Puniſhment ſhould not exceed the Guilt, an 


the Childr en by the firſt Diſponer, ſhould not be taken away from them by the 1V others 
Mord This were alſo to add Affliction to the Afflicted, to make poor Infants loſe with their 


| TEL ON, de 1 . TEL EL WR $4 . 
other, their Patrimony, and to impoveriſh them moſt, ar an Occaſion, when to give then 


"© * 6 Ee» 7 


bs 


N. * *% vw ' rns La pi. ; \ We 8. a T3 MY 8 — 99 3 1 wy 3 N | 5 oY * MH 8 ws, 2 g 1 25 4.4 
3 I. confeſs that Law ſometimes doth recede from Nature, and invents pretty Fictions, by In 
the Caſes propos d of jus poſtliminii, adoptionis, and Legis Corneliæ; but it doth ſo very ſpa- 


ringly ; 


* 


Thinge, rern ultima linea; and there. | 
1 be called Death, 


| e, That ſhe may haye Children, and ſuch too, as the Law would 
acknowledge to be Children: For by the 22 Nov. cap. 8. Marriage is declared ſtill to ſubſiſt, 
. notwithſtanding of any intervening criminal Sentence; for tho by the old Law, condemn'd 

Perſons pro nullis habebantur, and ſo the Marriage was diſſolved, yet by that excellent Con- 


ancita & ex ſupplicio 


gree, except. only in the Caſe of Le/#-majeſfy. If then the Crime be not able to ſeclude 
Chuldren, it follows neceſſarily, that Chifdren quoad their Succeſſion, are in the ſame Caſe a5 
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udge or Lawyer a Liberty to 
ns 


ounds his OR 
| upo 
rather ſeconds it, an 


elder, Inſt. de adopt & 4. Mi | 
ram imitatur, & pro monſtre. gts ut major 


really may give Suck; cannot bring forth a Child, but is dead and that the Law ſhould 

. — 5 Chil Iren, theſe whom the Clutch-awns/as:fuck: And in theſe Fictions which 
are allow'd, we will find, upon eract Enquity;; that Lan kur not Gefigrfd to overturnNature, 
but only has made bold by theſe Fictions to diſpenſe with ſome of its qπτ Solemnities, as is 
clear by the Law Cornelia, wherein the Romumt did by that legal Fiction imagin, that he who 
died. in Priſon amongſt the Enemies in ra foreign Gountry, diedtat Rm rand at Freedom, 


ner, for the Honour of their Commonwealth; and whoſe Teſtament condi not have ſubſi- 


ment. Since then there is uo need of ſach, a, Fiction as, this, and fine there is no expreſs 
En it ſpecifically in this Cafe, there is no Reaſon that it ſhould be allow'd to 
ake away the Benęfit of the \Diſpoſition from thè Perſon ee eee gave not. Ni- 
bil tam naturale (ſays the Law) quam ed genere quidpuò dilſolvere qua collegatum eſt, l. 35. ff. 
de reg. jur. Since then the Children owe ;not their Succeſſion here c he Civil Law, but to 
e N | 
firſt the Effect of its Liberality. 1 | 
5 * a 4 7 8 55 LON 7 L | Ke 49h: . 4 i Ip CPI 
- In the Cafes where the Law allows Fictions, it allows them only for to ſtrengthen natural 
| : 5h and not to overturn it; and by the Definition given of it, it is ſaid to be indubitate 


E 
fa 


| 


* 
E 7 wo TY Hh << $0.9 „ e : - r 


ſhould be and nòt be, Verurt eſt, neque pacta, neque flipulatiour 
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bo be JOE by her, will be her Children by the Law of Nature: $0'that fince: ſhe can 
bear 


* 


by her: Sentence: Condemnatory Sentences take only from the Perſon. condemned, what may 


ex. fatto. ff. ad. ſc. trebel.is not founded is odium of the Children, 


- 
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Das fonerdls is is iclear by dhe Law cited::But Jab, did 
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might be introd ud ud, and 


ſon ſay, that it Were monſtrous to imagin: thatſhe:who:may realhyi labour in Ohild- birth, and 


merely that they might by that: Fiction render walid the Teſtament of Him who was'#Priſos 


ted without this Fiction, ſeeing none but a free Citizen could amongſt them make a Teſta- 


Vill of the Diſponer, the Law ſhould not by its Fictions, take away what was not at 


from that, by being /erva pene, at leaſt her Children cannot, ſeein they are not condemned 


belong to the Fisk; for it ſubſtitutes che Fisk in place of the Perſon condemned; but it takes 


much more would Ee to their Subſtitutes, who ſucceed only to them. And the 


ſi ſe 
A - by . erut ſer- 
W P kerefore, 


abrogate 


„N 


8 age many * 
: "= is clearly abrogated : And rk fince the raters of the Deciſion: is taken 
45 away, the Deciſion can now no _ take Place and by all the Laws of Chriſtendom, thoſe 


ſer Mankind at Liberty inal lee, and we en be Slaves to ans noW,Yat to our Viee 


10; propor her 


Cximes, doth oft-times raiſe its Terrors b wy civil * ; it is the Nature of theſe ciyj 
e or As 
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other eee Fickions and 


es are now abrogated: our bleſſed Saviour has, by His coming to the Wo 


N * doth the Law look upon 4 Perſon condemned, a9'a dead Perſon, in all Reſpet 
which is the Third great Foundation of all that is pleaded againſt 1 for it allows her 
Defences, and it would puniſh him who kil'd her upon a private Re. 
e; it would acknowledge her Children to be lawful, and until ſhe be really dead, her 
Hus and could not marry another: For tho the Law, to deter Men from committing 


Fictions, that they cannot be ſtretch'd Per. ſona ad Tho then it will not alloy 
ſuch to be thought fill alive, who are ſtruck h its Thunder; yet this Fiction reaches only 
to the Offender, in ſo far as concerns her civil Capacities, and the > Dar or of her Guilt 
And therefore, ſeeing the Blood is not-tainted by this Sentence, ſhe not being here condemn'd 
for Treaſon, which is the only Crime that taints the Blood; her Children, tho' born after 
the Sentence, would till ſucceed to her: And fince they would be acknowledged to be her 


Children, ſhe cannot be ſaid dece/iſe 1 Liu: W nv 1s the One upon which the 
Subſtitute craves'to be preferr as > 


TH E Parliament of eu 7 That 4 natural 
Death could only Pariſh this Condition, , Si fine liberis | 
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AGAINST 


The H iſhers upon. Tweed, 


The Firſt Pleading, | 


How he a Man may uſe his on the to the Pre 2 of bi ; 


N 4 8 


— — AINING bein ined bye Lake which 8 his Ty] and 
5 4 7 which by its eng pe j is apy did, as is 1 Tos for ſtanding Woes 
Le very much the Health of his Family: He did therefore open h hie. 
© 2 whoſe Waters being received b hittater, did at laſt run wit Water 
Og ter into Tweed. The Fiſhers upon that River, pretending that 7 * 1 65 
ER which came from that Lake did kill their Salmond, and Paige. Hr 
ving the River, docrave that Haining may be ordain'd to cloſe up that Pale. | 


the Stare of the Caſe, it wa  alledged for Heining 


the free 
them by Nature, the Law made it its 8 Tak. wt every Man in t er 
folute Exerciſe of his Property, and did allow him to ue hi own as he 85 . 


a e 1 \ 


* 


* 
* 
* 


* 
# 
7 
ts 


| ap 


* 
. 


| an 4 Servitude be impoſed upon a Man without his own Conſent. And ſuit- 
Go tb Prin le, every Man may raiſe his own Houſe as high as he pleaſes, tho' he 
ſhould thereby obſcure the Lights of his. Neighbour's Houſe: Or if 1 ſhould abſtract from 


my Neighbour's Ponds, that Water which formerly run info them from -my Lands, the Law 


doth not think him prejudged, nor me. obliged to prefer 


nations, as is clear by J. 26. F. de damno infec?. For as that Law yery well obſerves, He is 


not prejudged who loſes a Benefit, which flow d from him who was no Way ty'd to beſtow 


it, J 26. ff. de dam. infoct. Proculus ait, Cum quis jure quid in ſuo faceret 9 


damni infecti vicino, non tamen eum teneri ea ſtip tone: Veluti ſi juxta mea edificia habeas 


edificia eaque jure tuo altius tollas, aut ſi in Vicino tuo agro cuniculo, vel foſſa aquam meam avoces. 
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and whatever did lefſen this Power and Liberty, is by the common Law term'd a-$ervitude, 


s Conveniency to wy own: Incli- 


Quamvis enim & hic aquam mibi abducas, & illic luminibus oſſicias, tamen ex ea  ſtipulatione 


attionem mihi non competerè: ſcil. e debeat videri is CO N qui eo velut: 
adbuc utebatur, prohibetur : Multumque intereſſè utrum damnum quis faciat, an lucro, 

lucro quo adhuc utebatur, pr f je way ce > 0 — 7, | 

ſſages whereby Water was conveyed to my Neighbour's Well, one of the great- 


I dig a 


4 


quod Rn Oe) uti prohibeatur. And if 
off thoſe Pa Yy | | N | e of tl 
eſt Lawyers has upon this Cale reſolved, that my Neighbour will not prevail againſt me; 


For, ſaith he, no Man can be ſaid to be wrong'd by what I do upon my cum Ground, for in that 


T uſe but my own Right, I. 24. $12. F. cod. In domo mea puteum aperio quo aperto venæ putei 
DT iſe fant, 2 Toe ? Ait Trebatius, Me non teneri damn: infecti, neque enim exiſti- 


- - 


mari operis mei vitio damnum tibi dart, in ea re, in qua jure meo uſus ſum Where the Gloſs 


obſerves, that in ſuo quod quiſque fecerit, in damnum vicini id non animo nocendi facere pre- 
ſumitur. And if by a Wall or Fence upon my Land, the Water was kept from overflowing 


my Neighbour's Land, I may throw down my own, Fence, tho my Neighbour's Land be 


thereby overflowed, J. 21. J. de aqua pluvia. And therefore, ſeeing the Ground doth be- 


long to Haining, and that the Fiſhers of Tweed have no Servitude upon him, he may uſe his 
own as he 1 — — eſpecially ſeeing he doth not immediately ſend his Water into Tweed, but 


into another Rivulet, which carries it very far before it doth diſgorge there. So that if the 


Fiſhers upon Tweed did prevail againſt Hamming, they might likewiſe prevail againſt all from 
whoſe Ground any Moſs-water runs into Tweed, tho” at Fifty Miles Diſtance ; and they may 


forbid all the Towns from which * Water runs into Tweed, to throw in any Excrements, 


or any Water employ'd in Dying, le: | 
 deſſe, ad liberalitatem, non ad juſtitiam pertinent. 


IX is (My Lords) referr'd to your Conſideration, that public Rivers have been ve 


* L wiſel 
by Providence, ſpread up and down the World, to be eaſie, and natural Vehicles ; + pg 


veying away to the Sea, (that great Receptacle of all Things that are unneceſſary) Excre- 
ments, and other noxious Things, which would otherwiſe have very much prejudged Man- 


kind; and that they may the better perform this Office, Providence has beſtow'd upon Ri- 


vers a purifying and cleanſing Quality, ſo that after a little Time, and a very Jhort Courſe, 


all that is thrown in there, doth happily loſe their noxious Nature, which is waſh'd off by 


the Streams by which they are carried. . , 


Rivers are Nature's High-ways by Water, and we may as well forbid to carry any Thing 
that ſmells ill, upon our High-ways by Land, as we may forbid to throw in ſtinking Waters 
into our Rivers. The proper Ule of Rivers is, that they ſhould be portable, * for Na- 
vigation, or for tranſporting Things from one Place into another; and Salmon: fiſhing is 
but an accidental Caſuality,, and therefore the only Interdicts or Prohibitions propon'd by 


the Law, relating to public Rivers are, Ne quid in flumine ripave ejus fiat, quo pejus navige» 


tur, tit. 12. lib. 53. and, ut in flumine publico navigare liceat, tit 14. H. eod lib. But in Ri- 
vers that are not navigable, the Law has forbidden nothing, but that their Courſe and natural 


Current be not alter d, Ne quid in flumine publico fiat, quo aliter fluat aqua, atque uti priore 


eſtate fluxit, tit. 13. ibidem. So that ſince the Law doth not forbid the throwing in any Thin 
into public Rivers, it doth allow it; for it is free for every Man to do what the Law hath 


it prejudge their Salmon-fiſhing; whereas, Alteri pro- 


not prohibited: And if upon ſuch capricious Suggeſtions as theſe, Men were to be reſtrain d 


from uſing their own, no Man ſhould ever adventure to drain his Land, to open Coal-ſinks, 


or Lead- mines, or to ſeek out any Minerals whatſoever, whoſe Waters are of all other the | 


moſt peſtilentious, becauſe after he had beſtow d a great deal of Expence, he might be forc'd 
to deſiſt, for ſatisfying the Jealouſy, or Imagination of melancholy. or avaritious Neighbours. 


4.3 4 


And if this Purſuit find a favourable Hearing, Malice and Envy will make uſe of it as a fair | 


Occaſion whereby to diſturb all ſucceſsful and thriving Undertakers. But your Lordſhips 
May ſee, chat the World, both learn'd and unlearn d, haye hitherto believ'd, that fuch's P 


Tuit as this would not be ſuſtain d, in that tho” Intereſt and Malice did prompt Men to ſuch 


Purſuits, vet not one ſuch as this has ever been intented, for ought I could cer read, fave = 
once at Grenoble, where al Advocate did purſue a Smith to tranſport his Forge from the 
the 


People who - en 


chi 


ef Street, becauſe it did by its Noiſe diſturb 1 only him, but 
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_  « contrary to their Nature. 


2 — - = Aa Ty 


3 Pleading. 


end that Street; from which Purſuit the Smith was abſolved, as Zxpilhy obſerves in hi 


vir, my Lords, the Fiſhers upon Tweed want not ſome apparent Reaſons which pv. 


Colour to the Purſuit ; and it is urg d for them, © That no Man is ſo Maſter of his own 

« but that the Commonwealth has {till an Intereſt with him in it; and Law being inventes 

« to protect the Intereſt of Societies, as well as to ſecure the Property of private Perſons: 

* 'Therefpre tho' every private Man inclines to fatisfy his own Humour nA Advantage, in 

« the Uſe.of what is his own; yet it is the Intereſt of the Commonwealth, that he do Not 

« abuſe his own * and therefore it is, that the Law doth interdi& Prodigals; nor 
that a 


« will the Law ſuffer Man uſe his own in emulationem alterins,. J. 3. F. de oper 


„ pub. and a Man is ſaid to do any Thing in emulationem alterins, when others loſes 1 
4 by what is done, than the Proprietar can gain: As in this Caſe, tho quzliber poteſt farers 
in ſuo, yet non poteſt immittere in alienum, which is their Caſe; and all the Argument, 


4 brought for Haining do not meet, ſeeing they only prove, that a Man may uſe what iz 


4 his own as he pleaſes, ubi nihil immittit in alienum; as is clear by the Inſtances given, of 
« throwing down his own Wall, or the digging up a Well in his own Land, which differ; 
very much from our Caſe, wherein Haining doth pour in his poyſonous Water into the 
« River of Tweed. 6 „ RD 8 
„ Tur Men are reſtrain'd for the Good of the Commonwealth in the Uſe of their own 
* Property, is very clear from many Inſtances in our Law, as Men are diſcharg'd by Ads 
« of Parliament to burn Moors, to kill Smolts; the Way and Manner of Fiſhing upon Loch. 
4 Joven is, preſcribed to the Heritors by Act of Parliament, and Men are forbidden to ſtee 
« Lint by public Acts likewiſe. Likeas, the common Law will not ſuffer Men ſo to uſe 
« Water running thro their own Land, as that they may thereby prejudge Mills belonging 
4 to their Neighbours, which uſe to go by that Water: And whatever may be alledged in fa- 
% your of any Innovation in running Waters; yet Lakes being appointed by Nature, ſeem 
4 to have from Nature a fix'd Being; nor ſhould they be open'd to the Prejudice of others, 


x 


Tus Objections may (my Lords) be thus fatisfied. To the Firſt, it is anſwered, That | 


the only Two Reſtrictions put upon Men in the free Exerciſe of their own, are, ne in alte- 


rius emulationem fiat, vel materiam ſeditionis præbeat, as is clear by the foreſaid J. 3. , d, 
oper. pub. neither of which can be ſubſumed in this Caſe. And when the Law conſiders 
what is done in emulationem alterius, it acknowledges, illud non factum efſe in emulationen 


alteriur, 2 fattum- eft principaliter ut agenti profit, & non ut alter; noceat, l. Numinun 
fin. F. de dam. infect. and the Gloſs formerly cited upon that Law determines, that Auimus 
nooenadi is not preſum'd, if any other Cauſe can be aſſigned: And in this Caſe, Haining can 

aſcribe his opening this Lake to the Prejudice it did to his Land, and to his Health ; whereas 
it cannot be alledged, that he ever expreſs'd any Malice againft the Fiſhers upon Twees, 

many of whom are his own Relations. As to the Inſtances pes wherein' the Law doth 
reſtri& the free Uſe of Property, the Principle is not deny'd, but it is miſapply'd. For the 
Law only bounds the Proprietar's Power in ſome Caſes, wherein his Loſs may be otherwiſe 


ſupply'd; as in Moor-burn, and killing of Smolts at ſuch a Seaſon of the Year, and in ſteep- 


ing Lint in-running Waters, which may be as commodiouſly done in ſtanding Pools; but 
theſe Purſuers crave this Lake to be ſtopt at all Times. Nor is there an apparent Ne- 
ſon here as there, this Purſuit being founded only upon a conjectural Prejudice; and in theſe 
Caſes, the Prohibition is made neceſſary by the Generality and Frequency of Occurrences, 
and yet tho' ſo circumſtantiated, there is ſtill a public Law neceſſary. And when a public 


Law diſcharges the free Exerciſe of Property, it ordains him in whoſe Favours the Prohib- | 


tion bs to refound his Expences who is prohibited. Nor is the Commonwealth here pre- 
judg'd ſo much by this, as it would be by the contrary ; for thereby all Coal-heughs, Lead- 
mines, and the winning of other Minerals would be diſcharg d: Whe | { 

this Water chaſeth away the Salmon, which are at beſt but a Caſuality, and which will g 


fiſhing is but an Accident to Rivers, but theſe being the common Porters is their natural Uſe. 
Thus (my Lords) you ſee that we contend for what is natural to Rivers; they for what b 


THE Lords enclin'd to ſuſtain Haining's Defence; bu, 
before Anſwer, they granted Commiſſion for eaminis 
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aon the Place, what Prejudice uus dns. 
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but caſual; we are founded upon the Nature and Privilege of Property, they upon Mer 
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The Creditors of the Earl of 


4 


_—_—_— ha „ „ 


* f f * — * an s ” 12 * — 


9 
6 : 


Whether a Clauſe prohibiting to ſell, will pre judge Creditors ? 


. 


down Induſtry, acquired the Lordſhip of Scooy, he did tailie the ſame to Mungo 
3 Viſcount of Stormont, and the Heirs-male of his Body; which failing, to John 
Farl of Annandale, and the Heirs-male of his Body; which failing, to Andrew 
Lord Balvaird, and the Heirs-male of his Body; and to perpetuate his own 
= Memory, as the Reward of his Induſtry, he did cauſe inſert this Proviſion in 
and Safine, vis. That it ſhould not be lawful to the ſaid Mango to diſpone or 


%. 


arter 


the Ch hou 
wadſet any of the ſaids Lands fo tailied, or to do any Deed whereby t 
might be evicted or appriſed from them, without the Conſent of all the Perſons contained | 
in that Tailie, or their Heirs; which if they contravened, that they ſhould, % facto, loſe . 
al Right or Title to the {aids Lands, and the Right ſhould accreſce to the next Fleir. 


Tu E late Far! of Annandale, having yery profuſely and dure ſpent not only his ; 
own Eſtate, but likewiſe contracted Debts, for which the Lordſhip of Scoox is appiſe 177 8675 


Viſcount of Sror mont, as immediate Heir of Tailie, craves that it may be declare d, That the 


Right to the ſaid Lordſhip of Scoon is devolved upon him by the foreſaid Contravention, 
and that he ſhould enjoy the faid Eſtate free from any Debts contracted by the Earl of 


% 


Annandale. 
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Annandale. . 
The Second Pleading, 
CHE deceaſt Viſcount of Stormont having by His Majeſty's Fewo 6 ; his : 


e ſaids Lands _ 


lies; 91 the Creditors of the late Earl of Annandale do alledge, That tho' this 
* his contracting of Debt may furniſh Action againſt the Earl of Amvandate's Heirs, for any 
* Prejudice they can ſuſtain by his contravening the foreſaid Proviſion; and tho by Virtue of 


« this pactum de non alienando, all the Perſons in the Tailie were bound up from ſelling the 


aids Lands; yet no Paction, nor Proviſion, could annul Debts which were bona de lent by 
« them, toa Perſon who ſtood in the Fee. Which Defence 775 urge by many ſpecious Reaſons ; 
« 1. 5005 That there is nothing ſo contrary to the Nature of Dominium, and Property, as that 
4 he | 


who is Proprietar ſhould not have the free Exerciſe of his Right and Property ; which 


« free Exerciſe conſiſts in the Liberty to alienate, and to make uſe of what is his own, for de- 


| Tying his juſt Debt, and anſwering his neceſſary Occaſions: Aud they pretend, That it were 
- 70 ud and inconvenient, That %. 


« Nobleman, and ſhould be confeſt by the Law, to have an abſolute Right to an 
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15 a 5 ha he Were Capffre in the T4 eh, Galleys, he ſhould not be able to raiſe Money 


© 10r redee 
nation and 


ple row ts e e yer more repugnant 
. were not; Turance, 
« Fine were ngt 


eft of the Diſponer, That if a Fine were impos d with 
We; ayed, the Eft ſhould 25 fprfaulted, Js the Pr 

* nx fee the. Eſtate fink. And tho' an adyantagious Occaſion 

« periority, his Multures, or any fach Adyaniage; yet 8 

Aber tor that Ie, nay not for afimenting Mae ; 

This is ta have, and not to have an Filate, aparalitic Property, an 
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oprierar behoyeg idly to ee 
ed Ot. IS. 


caſion offere 


Fee the Heir of Tailie could not raiſe Mo- 


leſs Right. 


« p. 
« To.allow, that fuch a Clauſe in a Charter, might annul all the Debts contracted by him to 


Tuo' this Purſuit appears clearly to be founded an the expreſs Will of the Firſt Diſ- 

Fand who as he might not have diſponed, ſo might have qualified his Diſpoſition with any 

5 400 Fame thought fit; and albeit ſuch Clauſes as theſe tend effectually to 900 illu- 
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« whom it is granted, were to deſtroy and ruin Commerce, which is the very Soul of a Com. 
* monwealth, and which, by how much it is incumbred by unexpected Clauſes, is by ſo much 
<« jimpar'd and burdened. Commerce doth oft-times. require ſpeedier Returns and Dif 
« than can allow a ſerious Conſideration of all the Securities and Evidents of thoſe with whom 
« wwe deal; neither are theſe always read to be produced: nor doth the Law, in what relate 
© to Commerce, conſider all that a Lender, may do for ſecuring himſelf, but what is ordinarily 
done: And tis moſt certain, that the moſt exact Men do not enquire into the Securities gf 
* thoſe with whom oy contract in lending ny and tho' ſomething may be pleaded in 
« favour. of ordinary Clauſes, which either Law, Cuſtoms, or Deciſions have allowed; yet it 
« were extraordinarily prejudicial to Commerce, to make a Man forfault his Sum, becauſe he 
did not guard againſt pactum de non contrahendo debitum ; a Pactlon as unfuitable to the Na. 
ture of Pro 
4 allow ſuch Factions as theſe, as is clear in Lege Majoratus in Spain; yet they are made tolle. 
« rable there, becauſe, being introduc'd by a public Law, they are univerſally known; and he 


_ © who contracts with Perſons ſo prohibited there, forfaults his Sum, becauſe he neglects a pub. 


« lic Law, and not becauſe he contemns the private Prohibition of a Diſponer. Nor are ſuch 
« Pactions as theſe to be ſeverely-obſerved, as neceſſary for preſerving noble Families, and ſo 
* fit for our Kingdom, which ſubſiſts by theſe; for if the Nature of Propriety were to be al. 

©* ter'd, in ſo high a Meaſure, as it is by this Paction, it could, in Juſtice, only be alter'd by a 
public Law, wherein the Eſtates of Parliament (who are, with us, only Judges of what is 
«© convenient for the Nation in general) ay * declare, that it were fit to turn ſuch a Paction as this 


« into a Law: And ſince for ſo many Ages, the Parliament has not thought this fit, nor 


© have private Families ever introduc'd any ſuch Pactions till now, we muſt either judge, That 
e theſe are not fit for private Families, or, That thoſe underſtood not their own Intereſt, 


& As to ſtrict Law, whereupon this Purſuit is only founded; the Creditors do repreſent, - 
That tho' Lawyers have allowed patFum de non alienando; yet they have extended it no fur- 


ther, than to annul Diſpoſitions made contrary thereto; but they never ftretch'd it ſo far, as 


«to annul all Debts contracted by the Perſon prohibited to diſpone, J. ea lege, C. de cond. ob. | 


© cauf. dat. II. Tho' they allow'd theſe Prohibitions, quando inductæ erant 4 lege, a judice, aut 
« 2 teſtatore per ultimam voluntatem; yet they did not allow ſo much Favour to Prohibitions, 
4 which are only founded /iper pactis viventium, as is clear by Craig, I. primo diages. 15. On- 
« ues terre ( inquit ille) in Fo um dari poſſunt, nifi que d lege, judice, aut teſtatore in ultima 
« voluntate dari prohibentur, III. Lawyers do not allow, that ſuch Prohibitions as theſe, tho 
« reſolutively conceived, ſhould abſolutely annul all Alienations made by the Perſon prohibited, 
© except the Prohibiter reſerve ſome Dominium and Property to himſelf in the Thing diſponed; 
Aby Virtue of which Reſervation, he has Power to quarrel all Deeds done; and the Perſon to 
„whom he diſpones is, becauſe of that Reſervation, not ſo abſolutely in the Fee, or Property, 
<« as that his Diſpoſition ſhould be unquarrellable ; as is clear by Bartol. and Baldus, both ad l. 
c Fancimus. Cod. de reb. alien. non alienand. Where they conclude, Quod ſi is cui promiſſum eſt, 
de non alienando, reſervavit ſibi jus aliquod in re, hypothece, vel dominii, impeditur tranſlatio, 
aliter non, & etiamſi pactum adbibitum ſit in ipſa traditione, & cum patto reſolutivo, tamen 
non * dominii tranſlationem, 

fore, ſeeing the Diſponer reſerv 
4 was fully in the Fee, it were againſt the Principles even of ſtrict Law, that Debts contracted 
by him ſhould be annull d, as contrary to the Prohibition. IV. When a Perſon is prohibited 


to alienate, that Prohibition is {till reſtricted to . and unneceſſary Alienations; the 
{ſors as ſhould be luxurious, but not 


Deſign of the Diſponer being, to curb ſuch of his Succ 
„to bind them up, when frugal, in Occaſions that are neceſſary and advantagious; and the 
„Law is content to own ſuch Pactions, in odium of ſuch as have fed the Luxury, or prey d up- 


< on the Simplicity of thoſe with whom they contracted, without any Deſign to vex Com- 
< merce, or to preclude thoſe Succeſſors from being reliev'd in their honourable and neceſſary 


« Occaſions: Probibita alienatione, tantum voluntarie prohibite cenſentur, non vero neceſſaris; 


i neceſſitas enim legem non patitur, as Reiters obſerves, tract. de alien. cap. 6. ſec. 4. which x 
may be further clear, per / 5. H. de pet. hered. & 1, 69. $ 1. J delegat. 2. And ſuitably to 


„ this, tho' in our Law Ward-lands recognize, if they be voluntarily diſponed, without the 


« Conſent of the Superior; yet he is allow'd to ſell the leſs Half of his Lands, without the Su. | 
the Law, to relieve his Neceſſities; and tho' he cannot 


* perior's Conſent, which is allow'd b 
al yet all the Feu may be appris d from him by his Credi- 


— e LH the greater H 
<« tors, for | | 

* known to be a judicious Perſon, and to have liv'd very ſoberly, and that theſe Debts can be 
< inſtructed to have been contracted for relieving him out of the. Neceſſities into which he Was 


* thrown by the Iniquity. of the Times, and his conſtant adhering to His Majeſty : "Tis by 
< theſe Creditors pretended, that theſe Debts cannot be annull'd, as contrary to that Prohibt- 

< tion, which they neither did, nor were oblig'd to know. And ſince our Law has thought, 
« That Inhibitions and Interdietions ſhould be publiſhed and regiſtrated, for putting the be 
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riety, as unuſual in this Kingdom: And tho' the Legiſlators do in ſome Places 


{ea illo caſualienans tenetur tantum ad intereſſe. And there 
'd no Right to himſelf, but that the late Earl of Annandale 


tisfaction of his juſt Debt. And therefore, ſeeing the late Earl of Annandate was. 
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70 the/# Argument they add, * That God Almighey has of- times teſüißedd His'Diſpleaſure 
« 5 meek Clauſes, 8 His Providence1s jar ame rin: by vain Man, who ende- | 
« ayours. to build himſelf a Babel againſt Heaven; and by which Clauſes likewiſe, Man will 207 
« endeayour to perpetuate his own Memory here, and call his Land, to all Ages, by his'own = 
« Name, againſt the expreſs Advice which the Seripture es. *. 


1 do confeſs, (My Lords) that thoſe ſpecious Pretences, eſpecially when preſt with ſo 
much Zeal and Eloquence, may make Impreſſions upon ſuch as are not intimately acquaint | 
with the Principles of Law]; but ! I where we have ſuch Judges as your Lordſhips, there 
can be little Hazard from ſuch Objections: But before endeavour to ſatisfy theſe, I crave 
Leave to lay out before your Lordſhips, thoſe Grounds whereupon my Client founds his 


| LAY N „ 5 Ye SL IBED 30, . 15, 3 5 Mine ; be a 5 15 
Ts an uncontroverted, and Firſt Principle: of Law, That Qu/ibet'eft deminus & arbiter 
rei ſue, and therefore may 3 upon his cn, as he thinks fit; nor can any dia tru 
| than a Law, bound the Exerciſe: of this Power and every Man being Judge of his own Con- 

veniency, Lawyers do very properly term the Conditions adjected by a Diſponer, Leges con- 
trafFus; and the. Feudaliſts call the Conditions under which a Feu is diſponed, Leges fru- 
di; fenda (ſaith Zaſins) a pattis contra naturam ſuam ſunt 'tranſmutata, patio pri gravante 
naturam feudi And albeit our Law has deferr'd very much to Equity, and to the Principles 
of the Civil Law; yet private "Tranſactions betwixt Parties are not to be limited by thoſe ; 
but Pactions are to be obſerv'd: amongſt them in their full Extent, as is ordain'd with us by 
an Act of Sederunt, 1573. Law may be receded from by private Pactions; and therefore, 
much more muſt private Pactions bind where they are contrary to no expreſs Law: And ſince 
pattum in re familiari aquipoliet oor” publico, Reg. Maj. lib. 3. 7 10. G lib. eod. cap. 1 
it neceſſarily follows, That as a Law or Deciſion might have eſtabliſhed their Pactions Je non 

alienando, & non contrahendo debitum, which is acknowledg'd by the Creditors themſelves; that 
a Condition inſert in a Charter may do the ſame as effeQually : And if the Pretence of public 
Equity and Commerce might alter the Deſtination of a Diſponer, or mutual Pactions of pri- 
vate Perſons, What Uncertainty would this occaſion in human Affairs? Or who could be ſe- __., 
cure, that the Tranſaction he made ſhould hold? For there are few Men who do not differ „ 
in their Conceptions about public Commerce; this were to unhinge all private Pactions, 1 
which Perſons had at firſt ſuited to their own Neceſſities and Inclinations, and to make Judges, 
who ſhould; be tied to a fix'd Rule, unreſtrain'd Arbiters over the Affairs and Fortunes of the 
People: For they might, almoſt in all Caſes, recede from private Tranſactions, upon Pretext mY 
that they are contrary to public Good, Equity or Commerce. But if any Conditions adje- e 
Qed by Diſponers are to be obſerved, ſurely thoſe which are adjected in a free Gift and Bo- 
nation are moſt to be obſerved; and tis certainly contrary to Reaſon, that he who needs 
not diſpone his own Land, except he pleaſe, may not diſpone it as he pleaſe en. 


22 = 44 if 4 


„ 


As the Law hath been very tender of the Intereſts of all Proprietars, ſo of all others, it 
hath been moſt tender of thoſe Rights, whereby Men have declared how their Will ſhould 
be obeyed, and their Memory perpetuated after their Death; Law deſigning thereby at once 
to encourage Men to be frugal, becauſe ag may know that what they have gain'd by their 
Induſtry, ſhall be diſpos'd of according to their Will; and to comfort Men againſt Death, 
| becauſe they may know, that their Will ſhall be as exactly execute, as if they themſelves 

were {till alive; Ur. 5 de re ſua legaſſit, ita jus eo. The Law, in all Contracts, conſi- 

ders moſt what was the Deſign of the Contracters; and when any Thing is disponed for a 
<p ang Cauſe, when that Cauſe fails, the Diſpoſition falls, as cauſa data, cauſà non ſequuta, 
/ ea lege donavi, defectus cauſæ impulſive reſolutionem contrattus inducit, quia ea 7 do- 


navi, cum alias non eſſem donaturus, J. cum te. c. de pact. inter empt. 

Trar ſuch Pactions as theſe are very lawſul and ordinary, is clear both from the Civil and 
Feudal Law : For by the Civil Law, tho' there were not Tailies, yet the Romans had their 
fidei-commiſſa, which did very much reſemble them, and by which the Perſon cujus fidei res 
erat commiſſa, could neither Ailpone nor impignorate; and if he did diſpone or impighorate, 
that Perſon in whoſe favour the fidei-commiſſum was granted, might not only purſue the Diſ- f 
poner for Damage and Intereſt, but might likewiſe annul what is done contrary to the Truſt, 
W is clear, J. fin. cod. de reb. alien. non alienand. Sancimus, ſroe lex alienationem mhibaer it, 
Fre teſtator hoc fecerit, ſive pactio contrahentium hoc admiſerit, non ſolum dbminii aljenatio- 
nem, vel mancipiorum manumiſſionem eſſe prohibendam, ſed etiam uſus fructus dationem, vel hy 1 7 
Pothecam, vel pignoris nexum penitus prohiberi; ſimilig; modo, © ſervitutes minim imponi, nec Te” 1 
 emphytenſeos contractum, niſi in his tantummodo caſibus, in quibus conſtitutionum autor it 
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ee Chase, Denon alienands,Tnoncontrabendo debitamyarenioltatiowable by the Fey 
dal Laws, Where ſuch Tailies are called, Fenda Gentil is, W@ Fruda ex'patti providem;,. 
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* 


yea and by the Feudal Law, it was not in the Power of him to whom it was firſt diſponeq, 

do alienate or affect the Feu, either in Prejudice of the Superior, or of him who was nen 

* to ſucceed : And what is more ordinary with us, than ſuch Obligations in Contracts of Mir. 

riage? Sir Thomas Hope is of Opinion, That a Right granted to a Man and his Heirs, ſec, 

ding Afſignies,, could not be compris d by a Creditor; and fure,” that Excluſion is not ſo y. 
lid as a Clauſe irritant and reſolutive; which is aus maxime explicitus & geminatus. 


77,9 0,807 IETF 1 , , y 2 Re OE nas Se * ; . n Th 

a thels Pridcinles, there: d6 anife-weryharutal Anſwers to the Alledgances prop 

for the Defenders: 83 it is contended, That ſuch Reſtraints as theſs : are en 

with Property; it is anſwered, That there is nothing more ordinary than to qualify Proprie. 

ty, as appears clearly by the Nature fdei-commiſſi, pacti gentilitii, and very many other In. 

lances; and even in our Law, Ward- lands cannot be diſponed upon, without the Conſent of 

the Superior: And it is more contrary to the Nature of Property and Dominium, that a Man 

cannot diſpone upon what is abſolutely his own, under what Reſtrictions and Qualifications 

he pleaſes, than that he who hath only a qualified Dominium, ſhould be in a Capacity to 

diſpone abſolutely, upon what was not abſolutely his own. That Maxim whereupon we 

, found, that quilibet eſt moderator © arbiter rei ſuæ, has no Exception expreſs d in it; wheres; 

che Definition of Dominium inſiſted upon by them, which is, that it is Jus de re ſua liber 

| . has an Exception adjected to it, whichis, Nef quis lege prohibeatur; under which 

3 | Word Lex,” the Doctors always comprehend Pactum, and to prevent all Miſtake, ſome 

| doexprelly ſay, Niſi quis Lege vel Pacto prohibeatur : So that in vain do they found upon 
the Nee Dominium, ſince the very Definition of it doth contradict what is alledged. 


To the ſecond Difficulty, bearing, That theſe Clauſes are deſtructive of Commerce; it is 
anſwered, That the Liberty of diſponing upon our own as we think fit, doth more nearly 
concern us than the Liberty of Commerce; eſpecially in this On which ſtands more 
by ancient Families than by Merchants. And therefore ſeeing theſe Clauſes tend neceſfari 
to perpetuate Families, and the other doth only tend to the better being of Trade, we og 
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to prefer the Purſuit to the Defence. And to what Purpoſe ſhall we gain an Eſtate by Com- : 
merce, when we cannot ſecure it by ſueh Clauſes? Nor are theſe Clauſes deſtructive of Com- 
5 merces as is alledged, more than Inhibitions or Interdictions; and it is eaſier to read a Charter, | 


than to try the Regiſters: And England and Spain, which are more intereſted in Commerce 
than we, have, by allowing ſuch Clauſes, evidently declared, that they think them not abſo- 
lately inconſiſtent with Commerce. But the Truth is, real Rights are not the Foundation 
of Commerce; for Commerce is maintain d upon the Stock of perſonal Truſt, and the main 
5 . which Traffickers rely upon, is the perſonal Truſt which is amongſt them, and not 
the Conſideration of any real Rights. n 7 Ef RET 


I I do not conceive myſelf obliged to take much Notice of the Creditors being in bona fd 
to contract with the Earl of Annandale; for if Annandale had no Power to burden that E- 
ſtate, their bona fides could not give it him; nor could a Creditor appriſe from him that to 
which he had no Right, no more than I can compriſe one Man's Eſtate for another Man's 
Debt. And if Annandale had only [ een a Backbond, declaring that the Eſtate was only in 
his Perſon by way of Truſt, the Creditors could not have appriſed it for their Debt, tho 
they might likewiſe have alledged that they were in bona fide to lend. For, the Law con- 
ſiders only bona fides, where thoſe who alledged the bona fides did exact Diligence, which 
theſe Creditors cannot 2 3 6h for if theſe Creditors did not at all call for Annandats 

Rights to Scoon, they cannot be ſaid to have laid out their Money in Contemplation of thoſe 

' Rights, but in Contemplation of his other Eſtate, or upon the Account of a perſonal Truſt; 

or if they did call for thoſe *. they te, > have very clearly ſeen his Prohibition, and 
conſequently would have been ſecured againſt lending upon the Faith of this Eſtate. 


Wurxx4s it is urged, That ſuch Prohibitions as theſe are only allow'd, when they are 

introduc'd 5 by a Law, or by a Judge; but not when they are introduced b 

; Oontracts or Diſpoſitions inter vi vor: It is anſwered, That if it be allowable the one Way it 
5 mould be the other; for the Deſign is rather more deliberate in a Diſpoſition than in * 

| Latter - will; For the one uſes to be an Act of Health, and the other of Sickneſs, and the 

one is N to Commerce as the other is: And if any Weight be laid upon the Favour 

allow d by the Law to tima voluntas, upon the Account of conſoling the Teſtator in obey- - 
ing what he deſigns, this Favour is equally communicable to both; for in both there b 

Deſignation made of the Way and Manner of Succeſſion, in which a dying Man is as 5 
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wy fes T a; aans 1 abieger, as Lowet obſerves, it. 5. wm. 9. and fot bo” 
2 ONS 0 22277 and where he obſerves very judici. ſly, That t e-Reaſon „ 
why the 6 aw did not allow theſe Sübſtituticns and rot ons in ConcraQts, as it 
40 in Teftaments, TP e Teſtaments was the only Way amongſt them of difponing ' 
upon Eſtates, and. of makin Subſtitations and fidei-commi(ſ 1257 „ which was not al. | 
160 d by Contracts, Tra ferebant teftands tiber am ee ; Which Subtilty is not now 
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allow d io this Age the. © 5 Tallies and Contracts of Marriages are now te 


ordinary Ways of ae Eſtates; and if Men might alter ſuch e bf N 
fuch as ID Done wi with ith, t hem would bes ein «turd Go ane WW 4 F y 


Nox is there core Wephe in that Part at the Alle gance, hit bers Thit its Po: „ 
hibitions do only annul Deeds done in favour of fim who' has reſerved ſome Right in hs - 5 
own Perſon ; for Tailies with ſuch Prohibitions do imply a Reſervation in favours of thoſ E +. - 
who are to ſy cceed, and the Tailie is in that .Caſe but a Right of Truſt to the Behoof of 


the Family; and the Proviſion in their Favours" is equipollent to a Reſervation. The Velen | 
of both is the ſame, and therefore they ſhould both-operate the ſame Effect. d | 5 

- Diseovxk e not ty Lords) ſuch as love to be frugal, becauſe they hope their Eſtate „ 
may remain with their Poſterity; encourage not ſuch asreſolye to ſhake looſe, by their Pro:: = 


digality, what was, eſtabliſh'd b by Thy wiſe Predeceſſors; ; By favouring the Creditors Defen- 
rodigality of Heirs, or the Lazineſs 0 "Creditors ; whereas, 

by ſuſtaining My, -hent's Purſuit, you will ſecure us as to our own Pai ions, and as to your 5 1 

Deciſions; yo i Ee NE * e an. Fo the Ih of ſuch as are to 5 : 
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ef * 4 me the Creditors. ww 
ce han, er , Hp 0 R N Ws, 
he 8 hw ney a and her Lord, 

n Tube Lord Ganburn. 

Whether 1 e. auen, 8 lab 70 » Recognition? 1 | 
20 Lord Chanelle, © VVV 1 
H late Fad of Di N no! Children, belides two , Denz ter 4 : 

having an Eſtate conſiſting of Lands in Scotland and England, di e judi- 


:cioufly at firſt reſolve to marry one of them in Seotland, and the other in 
"England; and in Purſuance of this Deſign, he beſtowed Elizabeth the eldeſt _— 
upon William Earl of Lanrick, Secretary of Scotland, Brother to Duke Ha 4B 
milton, but. which was more, a Perſon admir'd for bis heroic Virtues, and 9 


whoſe Alliance was courted at any Rate, by the moſt eminent, Families of both Kingdo 
d Dm was match'd thereafter to the Lor Gras | 
2 N burn; | 


The Jounger of theſe * name 


+ Oe re CE — 2 - — ICY 


— © III 


oo 


„ 
— — 

* — [ 
* — 


— ent ——————————— —— — IIA 
1 12 


* 
unn. n |; 
4 wa H er . 10 > ng... * : — Be 2 fv EL, > #4: 


r ee PAO ar EAN EA A A AB RR I I — 


ORR 


— 
* 


4 


26 1 N wg 4 % OW a 
| 


55 


at 


3 . er 8 pre RO n k — Bot OI GT > EP , * 1 Ne , a - Mo . EY, 6-1 An, N 0 i e eee ee e eee 
i * 
by D % 7 2 . 
| ? not but have 
* | \ : | | = 7 1 Y * * K * 
> } R 0 bf p 4 
* 


r * 


„ eee, 
yay 


0 bc ee. 
— — 
** 3 - 
v 


— yen r : Oe: — 88 — 
l N err 8 ho 
- * 
— 


> cs 


I 4 2 
* o * „ 


«4 ? N # ? 
f * . * \ | \ 8 
ky mi F y * 
* i 4 's 4 yy 8 a 4 4 FI e 1 > Ong” on 5 
9 ; g — nin N e pens . OT 2 n 8 5 Was wy oe —_— e nene 3 
* x 7 
1 5 » * hs a * 
- WW, ö 5 „ 1 . - . & 
a 1 1 2 1 : % / i * N * N - 
FS 4 K : N 3% OB. 3 Sg x F Loeb] 
8 „ LL. ka a N by «# e S 8. WS * I 4 5 * * 7 * 5 #55 To 
- 4 * # d 8 * * # 
. 

a « # 4 . * VR a Ns - PS 

Way 5 NN 


7 
8 
3 
& e 


Nen s 10 


greateſt Share of that Eſtate, ſo the Lord Craaburm could ſcarce have 
py ny Thing above an ordinary Portion: Yet, ſuch is the . 
Earl of Dirletom did, in Auno 1649, by the Impreſſions of ſome who were inveterate Ene. 
mies to the Family of Hamilton, diſpone the Lands of Innerweek, Fenton, &c. failing Heirs. 
male of his own Body, to Janet Cecil_his Grand-child, and the Heirs-male of his Body. 


© His Majeſty Ending, that the fd late was molt legen diþon'd to Jahr Gees vid 
out His Conſent as Superior, they holding Ward of Him, and tha 


as 8 at he had thereby defraud. 
ed the , juſt 1 ons of ſo worthy. a Perſon as the Earl of Lanrict, and ſo the Lands 


' recogniz'd by the ſaid Diſpoſition, did gift the ſaids Lands to the Lord Bargany, for the 


Behoof of the Earl of Lanrick: Upon which Gift of Recognition, there is now a Declara. 


tor purſued. by the Lad pj Carnage, eldeſt Daughter to the ſaid Earl of Lanrick, who there. 
after became Duke of 


amilton, wherein ſhe craves, that it may be declar'd by you, that ſhe 
has the only Right to theſe Lands. J (( 
Tux are very many Defences propon'd for the Lord Cranburn, which I ſhall endes. 
vour thus to ſatisfy. . A, 5 CVVVVVVV 


4 * 


Tax Firſt is, Recognition has only Place in feudo recto & © 4h whereas theſe 
« Lands hold 'Tax'd-ward, in which Manner of Holding, all the Caſualities are taxed to a 
very inconſiderable Sum, which Sum is deſigned to be the only Advantage that ſhall ac. 
& crelce to the Superior: And the Reaſon way Ward-lands recognize when they are ſold 
“ without the Superior's Conſent, is, becauſe the Superior having ſo great Intereſt in the 


Lands which hold by ſimple Ward, as to have the Ward and Marriage of the Vaſſal, the 


* Law did therefore oblige him not to alienate that Land, without the Superiors Conſent; 
« which Reaſon ceaſeth, where the Ward is tax d, the Superior's Intereſt becoming very in- 
« conſiderable by the Tax: Nor can it be imagin'd, but that the Superior, havin g diſpenſed 
* with the great Caſualities of Ward and Marriage, has conſequently diſpenſed with the 
< ſaid Reſtraint, cui datur majus, datur minus, preſertim ubi minus inhæret majori & eff 
« ojas occaſions. eee 


j . 


points all Ward-lands to recognize, if ſold without the Superior's Conſent, and makes 


Fon ſatisfying which Difficulties, your Lordſhips will be pleaſed to conſider, That our 


Law ea 
no Dilfinction betwixt ſimple and Tax dward; the General is founded upon expreſs Law, 


and there is no expreſs Warrant for excepting Tax'd-ward. II. Seeing theſe Lands could 
not have been ſold before they were tax d, By what Warrant can they be ſold ſince they 


were tax'd? Seeing, tho' the Caſualities of Ward and Marriage were tax'd, and thereby the e 


Caſualities expreſſy remitted, except in ſo far as they are tax d; yet there is no Power grant- 
ed to ſell, without the Superior's Conſent: Nor is that Privilege remitted by the Superior, 
feudum alteratum in una qualitate, non intelligitur alteratum in aliis & actus agentium 


nom operantur ultra conceſſa. III. The Power of ſelling without the Conſent of the Superior, 


is different from the Caſualities of Ward and Marriage, which are here only tax d; for Feu. 
holdings are oft-times burdened with this Reſtraint, and this Reſtraint was of old taken off 


expreſſy by Warrants under the Quarter-Seal, without taxing the other Caſualities: So that 


this Privilege differs from theſe, and the one cannot be comprehended under the other. 


Tux Second Defence is, © That by the Feudal Law, Recognition ob alienationem feud 
4 eft crimen & delifium feudale, againſt which Error, etiam probabilis ignorantia excuſat ; 


as is clear, 4b. 2. tit. 31. The Words are, Quod enim dicitur alienatione feudum aperiri 


« domino, intelligendum eſt cum a ſtientibus alienatum eſt bene ficium, which are the Words of 
the ſaid Law: Whereupon Socinus, reg. 153. tho' he do give it as a Rule, that Emphyteuts 
< rememphyteuticam vendens a jure ſuo regulariter cadit, conform to the Civil Law, /. nal. 
by C. de oy emphyteutico, he ſubjoins theſe Words, Fallit ubi emphyteuta venderet 1gnorans 
rem eſſe 

« Caſe of Diſc 

« rantia crafſa 2 0 eudalia deliffa. And here, the Subject of the Queſtion is not in furt 
« & in theſi Whether Wardlands ſhould recognoſce? But in facto, & Hypot heſi, his Right be- 
< ing of the Nature, and in the Terms forefaid, he might diſpone without Hazard, as to 


_ «which, an Error in him, who was an illiterate Man was very excuſable, eſpecially having 
« conſulted peritiores, and having been aſſur'd by very eminent Lawers, that there was no 
« Hazard in diſponing thoſe Lands without the rior's Conſent, they holding Tax- ward, 


« which was ſufficient to have defended him in feudo amittendo. _ _ 


b To which it is anſwered, That Ignorance of the Law excuſes no Man; and the Caſe 
having been at beſt dubious, the Vaſſal ſhould not have hazarded upon what the Law might 
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teuticam; and acordingly Craig, de recognitione, lib. 3. diages 3. and in the 
amation, ib. 3. diages. 5. lays down for an undoubted Principle, That 6 
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"ru to be a diſowning of his Superior; and ſince every Man is obliged to know the 
W own Feu, the Law-deth preſume,” that every Man doth know it; Nam quod — © 
inelſe debets inoſſe pris ſumitur; and therefore, Craig dothivery well conclude, Pag. 344. tir. 
De recognitione, that Ignor ant iam pretendens vix audiendus eſt cum ſit craſſa ignorantia, feudi 
ſui conditionem ignorare : And tho he obſerves there, that excu/abizur, qui — ſuum non 
militare credidit, cum militare 4 yet, that cannot be extended to this Caſe, wherein. the 
Vaſſal certainly knew that his Feu held Ward: And tho the Law ſometimes doth excuſe a _ 
Vaſſal who had Reaſon to doubt the Condition of his own Feu, becauſe of ſome myſterious „ 
Clauſe, or becauſe he was a ſingular Succeſſor, and had not recovered the Writs of the Feu = 
as to which he tranſgreſſed, or was neceſſitate to do the Deed, for which he was challenged; 

by Poverty, or ſuch other Occaſions; yet, that in the general, Ignorance did not excuſe 4e. 

lifts feudalia, is very clear by the Opinion of the learn'deſt Feudaliſts, Laur. Silvi de feud. 

recog. queſt. 60, prepoſ. in cap. I. Safe ws de Probib. feud. alienat. And in our Law, it 

was never found, that Ignorance did defend againſt Recognition, the falling of an Eſcheat, 

Diſclamation, Sc. And if the Superior were obliged to prove the Vaſſals Knowledge, it 1 
were impoſſible ever he could prevail in any Purſuit; Knowledge being a latent Act of the 1 
Mind, which can never be proven but by Oath; and to refer Knowledge to the Oath of the . . 1 
Vaſſal, were not only to fruſtrate the Superior, but to tempt the Vaſſal to commit Perjury. _ 
And albeit the Feudal Law did allow the Vaſſal to purge his Guilt, by deponing in ſome Caſes . = 
upon his Deſign; yet that was only allow'd in Caſes Where the external Act was of its own _— 
Nature indifferent, ſuch as the ſpeaking of contumelious Words, that were to receive their ge- 4 
nuin Interpretation from the Deſign of the Speaker; and that did never take Place in clear Acts, r 
ſuch as this is, wherein the Vaſſal hath fold his Feu without the Conſent of the Superior. | 1 


* 


7 189 © #7 


Tu Third Defence, „That where there is no Contempt there can be no Recognition; 
« but ſo it is, that as the Preſumption of Contempt is taken off by the conſtant Tenor of 
« the Earl of Dirleton's Reſpect for his Maſter, the King; ſo the Diſpoſition, is given to be 
4 holden of the King, and that implies as much as if it had been expreſly provided, that 
é the- Alienation ſhould be null, if the Superior ſhould: not conſent and confirm the ſame ; 
“ and ſuch an expreſs. Proviſion ſhould have certainly, in the Opinion of all Feudaliſts, de- 


* js 


«.fended againſt Recognitions. . 


To this it is anſwered, That the Clauſe, Si Dominus mens conſenſerit, doth not defend 
againſt Recognition, tho' expreſs d, verbis geminatis, & prægnantibus; and unleſs it be reſo- 
lutively conceived, bearing that it ſhall not be valid alias, nec alio modo: And altho' all theſe 
Cautions be adhibite, yet many Feudaliſts are clear, that this will not defend againſt Recog- 
nition, where the Perſon to whom the Feu is diſponed attains to Poſſeſſion, as Cranburn 

here did; for they think, that in that Caſe it is but proteſtatio contraria facto, & plus valet, 
quod agitur quam quod ſimulate concipetur: And if this were ſuſtain d to defend againſt Re- 
cognition, no Feu ſhould ever recognize, for the Vaſſal ſhould ſtill defraud his Superior of 
any Advantage, by. inſerting a Clauſe, Si dominus conſenſerit. tabs which Conſiderations 
yu Lordſhips Predeceſſors have, by a Deciſion the 16. of February 1631, found, That 
Lands may recognize notwithſtanding of this Condition. 2 The diſponing of Lands 

to be holden of the Superior, is not equivalent to the Clauſe, Si Dominus conſenſerit ; 
for the diſponing Lands to be holden of the Superior, Provenit non ex fatto vaſſuli, ſod ex 
natura feuds, & ex ſtilo; all Feus being given in Scotland, to be holden either of the Supe- 
rior or the Diſponer, a me, vel de me, as ſhall beſt pleaſe; the Receiver; ſo that the diſponing 
the Lands to be holden of the Superior, doth not ſhew any clear Deſign the Vaſſal had to 
require the Superior's Conſent, and conſequently cannot defend againſt Recognition. | 
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Jo fortify. this Point, it is urged by the Defender, « That where there is no Prejudice 
<:to:the 8 there can be no Recognition; and there is no Prejudice to the Superior 
in this Caſe, ſeeing the Superior's Prejudice is either upon the Account that the Vaſſal red. 
ditur pauperior, or that the diſponing without the Superior's Conſent obtrudes upon the 
* Superior a Stranger ex aliena familia & inimica; whereas in this Caſe the Diſponer was 
* not pauperior, having reſerved his ewn Liferent, and in effect, the Fee itſelf, and Power 
„to burden the ſame, and contract Debt, and alter the Tailie, and diſpoſe of the Eſtate 
notwithſtanding of the ſame; and the Lord Cranburn cannot be ſaid to be a Stranger, be- 

* ing deſcended of the Earl himſelf, and being his Grandchild. „ e 
To this it is anſwered, That in Law, all ſuch Perſons as are not alioqui fucceſſuri fant 
eXiranes ex tenore inveſtituræ; and by Two expreſs Deciſions related by P. Spoteftwoed"and 
Hope, it was found, That Diſpoſitions made to the Brother ir Grandebild did. infer. Recog- 

| nition, tho they were likewiſe ex familia, Nec licet (ſaith Craig, Pag. 345.) Vaſſalo num er 
5 500 ſhe ehgere. ſed. vel nature, vel juris ordo ſeguendus, vel domini eleftioni ret eſ per- 3 
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Tun Fourth Alledgance was, That only perfect tranſlatio domini; cun infer Recco 

« nition; whereas che Saſine here is null becauſe it is given to be holden of the Superior 
4 and Safines'of that Nature are intrinſically mull, quoad ones effberut, except the Superior 
& confirm the ume Jo 
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To this tis anſwered, That // vaſſallus fecit omne quod in [+ erat, to alienate the Feu with. 
out the Oonſent of the Superior, that Alienation will infer Recognition, tho' the Alie nation 
was null otherwiſe; as is clear by Crazy, pag. 34. Quod ſi Iraditionem vaſallus frcerit, ea ta. 
men ſit iu ualida & nulla; exempli cauſa, 5 vbartum dederit de funds allenutious tenendam 4, 
domino Superiore; quam ſuſins ſequatur, & domiuur Superior neq; confirmaverit; eq; ratam hy. 
buerit; videtur hanc alienationem nihil periouli ſerum trahere, Yumi condibionalis videatur, i 
ſub hac towditione contracta, di dominus rutum habuerit, ant confirmverit : quæ conditio, m 
non evenit;' & alienatio nulla ſit 6x defeffu ronſenſus Superibrit, & paria ſunt, in jure, omni 
non feri; & non jure fteri; Jed profetid, in hor cafu puto eb iam fendum domino aperiri; nam quay. 
docunq; vaſſallus ia ommne fecir & exequutus eft quod in ſe erat, licet factum illud de jure wy 
teneat, timer quatenus in ſe eſt, dumini mittationem ſe velle"teſtifitatus eſt, 711 Fregit; is 
hoc etiam caſu 4 feudbo cadet, liter alieuatio nulla ſil. Suitable to which, Baldus has very wel 
obſerved, That /icet alienatio ſit nulla, ob vitium litigioſi fendum tamen fit caducum, quia in 
obibitts non requiritur juris effettus; quod enim prohibitum eſt, 'effettum ſortiri nequit: And 
if only effectual Alienations could infer Recognition, it could never be inferred ; for all Alje. 
EZ, + nations to which the Superior doth not conſent; are null; and by the Act of Parliament 
1633, all Saſines of Ward-lands granted to be holden Feu, are declar'd-null,” and yet are de. 
clar'd to be the Ground of Recognition. And whereas it is alledged, That Craig, pag. 34% 
relates the Caſe betwixt Mac ten ie and Bain; in which it was found, That Lands did not 
recognize, becauſe not regiſtrate within Fourty Days. Tis anſwered, That there the Vaſy 
non fecit omne quod in ſd erat, not having regiſtrated the Saſine timeouſly, and ſo the Tradition 
was complete; nor did the Perſon to whom it was diſponed peſſeſs, in che Caſe cited, the 
Land diſponed, as Cranbury did in this: And by the Opinion of Ro/enthah cap. 9. concluſ 
. Feudum (inquit ille) abſq; domini conſenſu aperitur, etiamſe alienatio em alia aliqua cauſa, 
forte omiſſa ſolennitate legis aut ſtatuti, aut ſimili, eſſet nullo mods-poſſeſſio vera, & attu traliti 
ſit ; nam dottores in hac materia conſiderant prejudicium ipſius domini, magis in traditione rei 
quam in alienatione. Vide Curtium, Jun de feuds, pag. 4. num. g 77. 
nir K * E Wer G OS. o r 
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_ +» WarzRxaAs it is alledged, « That the Saſine is null, as given upon a general Letter of At- 

4 torney out of the Chancellary, nor are general Mandates ſufficient” in prejudictalibus; and 

OY that this Saſine was given to a Minor, who was extremely leas d. To both theſe, the 

| former Anſwers are opponed; wherein I have endeavour d to prove, That the Alienation may 
5 be null, and yet may infer Recognition. Our Law conſiders not Minority as to Caſualities 
competent to the Superior, as is clear in the Caſes of Nonentry and Rebellion; and ſince 
the Act of the Diſponer is that which only infers Recognition, it imports not, what the Con- 

dition of the Perſon was to whom it was granted. 
. + 0 1200215 980] © e ee enn, 

Iris alfo pretended, © That the Saſine is null, as being at7us legitimus, qui non recipit 
| « diem nec conditionem, I. 77. F. de reg. jur. for ſince executions acts ftatim 'perficitur, ti 
« inconſiſtent, that @&#zs ſhould be perfttFus'T© 'exeguntns, and yet ſhould be ſuſperided upon 
« a Condition, as this Saſine is, which bears, | Failing Heirs-male-of the' Eu of Dirletout's 
ÿʒðIDVʒ ffn p 1 0SHOT1T 3X0 G47nn 1 999 
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To this 'tis anſwered, That this Saſine cannot be called aus legitimus, that being ordi- 
narily a Term a e to judicial Acts; whereas there is nothing more ordinary, than 
that Saſines ſhould be conditional, as we ſee in Saſines given upon Waärrandiſe lands, and in 
Saſines following upon Wadſets; nor is it denied, that Safines may ibear reſolutive Conditions: 
and if fog Why not other Conditions, theſe being of all others moſt ſevere? Nor have an) 
Lawyers written upon this Subject, who have not divided 'Safines in puram & conditionatan. 
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Tur Fifth Alledgance was, „That there can be no Recognition where the Vaſſal hal 
% Power ito diſpohe; and the Earł of Diiuetoum had by his Charter Power to diſpone; bot 
XA, * theſe Lands are diſponed in. his Charter herhilibus N aſievaris, which implies gotgffatem 4. 
„ « liexandi; which the Defender's learned Advocates do found upon it. 48. lib. 2. feud. 
« i quis enim ea lege alicui feudum dederit, ut ipſe, & ſui heretes, & quibus dederint, habeas 
gui ie ucrepit, pyrerit vondeve''vel alinume ſim oon fen f dm; For whichilikewiſe they 
cite Cxuig, dictab iag. 3. Clas, Hortomam aid other Feudaliſts. 1 OO0 tn 77 Wers 
r . / EY OH OAN DTIV 1 bas +} 
Jo this tis anſwered, That this general Clauſe, Hæredibur & afſenatis, is only mere Stile: 
and the Word a//ignatir is us d here improperly, as it is uſed in Bonds in which ou _ 
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 kimſelf; his Heirs and Aſſign 


uſe no ſuch. Term as Aſſignats; an 
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ies; wbereas tis impoſſible for a Man to bind his Aſſignies. 
Argun @ flilo is not f ative, efpecially in this Age, wherein Stiles are become too 
lax; and in our eldeſt Stiles there is a Luxuriandy, Which deſerves rather to be corrected, 
than allowed: Thus Inhibitions forbid us to alienate Moveables, and fingle Eſcheats give Right 


to Reverſions, albeit our Law reprobates dur Stile in both theſe; and this Clkuſe was not 


deſign'd to import a Liberty to alienate, for elſe there could be no Recognition! in Srorland, 
ſeeing all Charters bear that Clauſe, and ſuoh as hawe that Clauſe, hive oftatimes been found 
to recognize ; & generales clauſula nom cmi ee, al illicitum: And that 0 the Feudal 
Law, the Word A/gnatss is not 1 to quions dederit,” is clear y ſeeing t © Feudalifts 

in our Law, Leredibus legitimis & afſignatir,” muſt not 
be interpreted as if it were 1 to quibus dtaorit, but to that Chuſe us d by Doctors, 
i legitimè dederit ; and all Feudaliſts are poſitive, That the Clauſe, Quibur legitimè de- 
it, implies neceſſarily, that the Superior's Conſent is ſtill neceſſa x. « 


þ 


I  LixzaS, Generalis clau la non extenditur ad Sans, ubi 5 congrua inter reta- 5 
i may be ( OY or of ſuch to 
when a Feu fs granted 


tio: But ſo it is, that the Word Afignari m underſtood of 

whom the Vaſſal ſhould diſpone the leſſer Half of the Feu: So that \ 
heredibus & alignatis, it is lawful for Creditors to compriſe that Feu, or for the Vaſſal to 
diſpone any Part thereof, not extending to the Half; but that Clauſe can never import, that 
it ſhould be lawful for him to diſpone the Whole, without the Superior's Conſent, that be- 
ing an Interpretation Which the Parties themſelves never deſigned ; and Privileges which are 
b La in the Nature of a Feu, (as this is) are never underſtood to be diſcharg d, except 


where they are diſcharg d expreſſ rij 
Tux Defender, My Lords, hath told you, That he propones all theſe Defences jointly, 


which may diſcover to you, how frail his own Advocates judge theſe Defences to be. Ar- 
guments which are weak, being join' d, may by their mutual Aſſiſtance, plead Pity, but the 
can never aſtruct the Proponer's Right, no more than many Cyphers can make a Number, 
nor many Uncertainties, a Certainty. This is a Shift which e Jules not Law, has invent- 


* * 


ce, and may prevail with Arbiters, but ſhould ſeldom eonvince Judges. 
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THE Lords found, That. theſe Lands, tho' holding only 
Tua Award, did recognize; and repelled alſo all the other 
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HEN the Town of Dundee was ſo fortified, that its Inhabitants had Reaſon 
11 hace o foxtified, that its Inhabitants had Reaſon 
of Hefence, or Capitulation; the Town of Aberbrothork did crave the Loan 


bis Guns; he therefope refusd tor lend the ſame; 
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- 45 ® Burgeſs in Daudee, might have expected from the foreſaid Gatriſon, or 
from 3 Barnet} bg eas d, perten gate 7 £6 1 
ere , till Patriot i ullure, and other private 
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only liable to great Danger, er ſud natura, but likewiſe becauſe Aberbrot hel was a n 
In, wanting, Walls, Men, and Skill. : Apd albeit/the Town of Aberbrorhock did owe 0 8 


Town, wanting, | 
faids Guns, the Reſiſtance they made to Cromwe/'s:Ships, in Three ſeveral Attacks, wherein 
if they had wanted Guns, their Town had been burnt ; yet fo unjuſt are the ſaids Patrik 
Wallace. and others, that when the foreſaid liquid Sum is charg d for, they ſuſpend, upon 
this Ground, %. That this Contract is cmmodatam, & cammodurarius non preftat cafus fr. 
tuitos; But ſo it is, they ſubſume, That theſe Guns were joſt 44% fürtuito, in fo far as the 
Defenders endeavour d to carry them to Dundee, but being beat in by Cromwe?'s 'Shipg 
« they, were fotc'd to bury them in Sands, out of which they were räis d and taken þy 


Pounds, as the Price agreed upon; and chat in reſpect he foreſaw, that the Guns wer th : 
the 
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red, That tho' in commodato ſimplici, commodatarius ton præſtat tas. 
= ſus fortuitos, yet in commodato eſtimate; it is otherwiſe, which is moſt clear from 7. 5.5, 
EF F commodato; the Words whereof are, Et. ſi forte res eſtimata data fit, omne periculum pro. 
—_ - om ab, eo. qui eſtimationem ſe preſtaturum receperit ; which holds not only in commodars; 
burt in all other Contracts where any Thing is eſtimate ; as is clear in the general; by J. 1. 5 1. 
de aſtimataria; Aftimatio autem periculum facit ejus qu fi 1 8 aut igitur rem 12 incors 
 ruptam debet reddere, aut eſtimationem de qua convenit. Many Inſtances of which General may 
be given in ſeveral Contracts; but it ſhall ſatisfy me to name Dos eſtimata; wherein 'tis ve. 
45 ry clear, that the valuing of Things delivered, did oblige the Receiver to re-deliver either 
the "Thing valued, or its Price, tho the Thing valued did periſh raſu fortuito; as is clear 1, 
10. F. de jur. dot. Plerumg; (inquit Ulpianus) intereſt viri res non efſe E ſtimatas, ideo ne peri- 
culum earum ad eum pertineat, maxime ſi animalia in dotem acceperit, vel veſtem qua mulier 
utitur; eveniet enim ſi æſtimata ſint, & mulier attrivit nt nihilomiuus maritus earum Eſtima. 
tionem præſtet: Which is alſo moſt clear, J. 10. $ 6. F. de jur. dot. And if at any Time the Law 
relax any Thing of this alledg d Severity, in fayour of him who receives the Thing valued, tis up- 
on the Account that the Thing valued was deliver d for the Uſe and Advantage, not of him who 
receiv'd it, but of him by whom it was entruſted; as if in our Caſe, my Clients had entreated the 
Citizens of Aberbrothock to receive their Guns, and had valued them at the Delivery; the Law 
in that Caſe would not have burden d the Receivers with the Loſs, where they gave no Oc- 
con tothe Lend: But in the Caſe: where the Thing valu'd was lent at the Deſire of the 
Oitizens of Aberbrothock, and for their Advantage, without any poſſible Advantage for the 
Lenders, in that Caſe, which is our preſent Caſe, the Law doth” in expreſs Words tie the 
Receivers to re-deliver either the Thing lent, or the Eſtimation, J. 17. § 1. F de Eſtimato- 
ria; Si Margarita tibi eſtimata dedero ut eadem mihi adferes, aut pretium eorum, deinds her 
pPerieriut ante venditionem, cujus periculum fit. Et ait Labeo quod & Pomponius /crip/it, ! 
' quidem ego te venditorem rogavi meum efſe periculum, ſi tu me tuum, ſi neuter noſtrum ſed duu- 
taxat conſenſmus teneri te hattenus ut dolum & culpam mihi praſtes. Nor can this be well 
doubted, if we conſider the Nature of Eſtimation or Valuing, and the Deſign of theſe who 
enter into ſuch Contracts, by their eſtimating the Thing lent. | 55 
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Ar Lawyers and others are of the Opinion, that commodatum becomes by Eſtimation, 
anomolum & irregulare, and the Eſtimation were to no Purpoſe if it did not bind the Re- 
ceiver of the Lend to more than what would follow, : ex natura commodati ſimplicis. And 
therefore, ſeeing commodatarius was here liable ex culpa leuiſſima from the Nature of the 
Contract, becauſe the Lend was Acre tor the Advantage of the Lender; it muſt neceſ- 
ſarily be inferr'd, that the Receiver of a Lend that is valued and eſteem'd, muſt be further 
liable, elſe there would be no Difference betwixt a Thing lent ſimply, and lent after it is va- 
lued, and conſequently the valuing before lending, ſhould operate nothing: So that ſeeing in 
an ordinary Lend, the Receiver wohld be liable in cup. tevi/Pnam, the Receiver mull be 
liable in cu N where the Fhing lent is eſtimate before lending; there being no Caſe 
ultra culpam leviſſimam preter caſus fortuitos. II. The Lender did ſecure himſelf by a Bond 
and the foreſaid Obligation, to reftorethe Price, if the Thing lent were not free of Skaith, 
Hurt, or Damage. III. If there was any Thing ambiguous in this Caſe, yet the Clauſe beho- 
ved to be extended, ad caſus fortuitos, and that miſt be thought to be the Meaning of the 
Parties from the following Rules, whereby ambiguous Contracts are to he interpret. V4. 
1, A Weit is always ro be interpret againſt the Subſcriber, who ſhould Aue to. himſelt 
that he did not clear what be intended; and it were unreaſonable that his Obicurity ſhould be 
a Snare to 1 08 50 Perſon, ſeriptura ſemper eff: interpretanda contra proferentem.. 2. That in 
Reaſon ſhould be conſtitute to be the Meaning of che Writ, which if it had been treated o 
had certainly been condeſcended to by all Parties: But ſo it is, that if at the Lite of the 
lending of the ſaids Guns, the Lender had refuſed to lend them upon any other Terms, than 
that he ſhould have been ſecur d againſt all Events, it is not to be — d that the Borrow- 
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ers would have hazarded their Lives and Fortunes, and the Honour Both of their * 
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and Town: for the Hazard of Five Hundred Pound; and it is as improbable, that the Len- 
Jie would have gyen, the Guns, they, being fate ynder all the Circurmftances aboye-narra- | 

ted. 3. It may appear, both from the Circumſtance: of Time, and the Nature of the Thing 
lent; that they foreſaw the Risk theſe lent Guns wete like to run; for none but Idiots would 
not have foreſeen the ſame: And it were, againſt Reaſon to think, that a Man would ſecure 
himſelf againſt an open and ſeen Hazard, eſpecia being to lend them to Perſons who be- 
hov'd to. 


buy others, if they had not got the lend of thoſe, and who would; have bought 
theſe Guns, if the Lender would have ſold them, and if they had been ſold, the Buyers 


had run all Risks. 
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To this it was teplied, i That t. Cormodatum eftimatum Was only ſo called when the 
Lender did eſtimate the Thing lent, and did take the Commodatarius only obliged to re- 
« ſtore not the Thing lent ſimply, but either the Thing or Value; at the Option of the Re- 
« ceiver ; as was clear, becauſe the Receiver 93 have oppon' d THe e apainſt the 
# Lender, when he was purſuing for the Thing lent, or might make ule of the I bing lent 
« as he pleaſed, which was not our Caſe; bécauſe the Receivers of the Guns could not 
« have retained the ſame, or have rejected Compenſation againſt the Lender, cho the Lend 
had been damnified; but it was in the Option of the, Lender to have calbd either for the 
« Guns or the Eſtimation, and this Eſtimation and Value was agreed upon, to the End that 
« the Value might be repeted, if the Guns were loſt thro' Negligence or Deterioration, 
« but not if they were loſt vi majore, or caſu fortuito. 2. By the expreſs Words of the 
* Bond, the Value is only to be reſtored in caſe the Guns be damnified ; but there is no 
« Proviſion made againſt their being loſt ; nor can that be preſumed to be the Meaning of 
à the Parties, becauſe ille præſumitur ſenſus verborum qui eft rei gerende aptior, and caſus 
fortuitus is very contrary to the Nature of commodatum. 3. This 1s not only caſus fortus 
« tus, but inſolitus, to which no Contract is ever extended; and this Caſe of the Cannons 
« being taken out of the Sands, could never have been foreſeen, ſeeing it is abſolutely ex- 
« trinſic, both to the Uſe of Cannons, and to the ordinary Hazards of Cannons; and it was 
« unuſual and ominous for a Scot/man to provide againſt their being over- run by the Uſurp- 
4 ers. 4. Theſe Guns had been loſt, if the Lender had retained them, ſeeing the Uſurpers, 
« after : taking in of Dundee, made Prize of all their Ships and Guns. | 


To which it was duplied, That the former Liw was oppon'd, bearing that the Receiver 
commodati Eſtimati in general ſuſcepit omne periculum, and that is properly commodatum Eſti- 
natum ubi intervenit taxatio pretii: And tho' there may be ſuch a commodatum æſtimatum 
as is mentioned in the Reply, yet that omue commodatum 4/timatum is of that Nature, is de- 
nied: And ſeeing the Anſwer is founded upon an expreſs and general Law, it cannot be ta- 
ken away but by a Law as expreſs, clearing, that there is no commodatum eſtimatum but in the 
Caſe inſtanced in the Reply. Likeas the Interpreters, and particularly Faber. ad h. l. give In- 
ſtances of commodatum e/timatum, in the Caſe where the Thing eſtimate is to be reſtored ; and 
eſtimatio in general produces that Effect of transferring the Hazard, as will 54 wig per l. 1. 
F r. F. de ꝝſtimatoria; by which it is likewiſe clear, that if the Thing itſelf be not given 
back, the Eſtimation muſt be delivered, and that the Eſtimation extends not only ad deteria. 
rationem, ſed etiam ad interitum. Likeas in the general, Eſtimatis is called a kind of Vendi- 
tion, as is clear by Calvin, in his Lexicon upon that Word, and the Citations there adduced ; 
and in Venditions the Receiver undergoeth all Hazard, and therefore he ſhould run the 
fame Hazard in commodato æſtimato. As to the Second, it is anſwer d, That he who is obli ged 
to deliver any Thing free from all Hurt and Damage, is much more obliged to deliver back 
the Thing itſelf, for it is probable, that he who guarded againſt the leſs Danger, would 

guard againſt the greater.. e n . 
5 Ty 


1. . 


WE REAs it is alledged, That this muſt be the Meaning of the Parties, the former 
Rules are oppon' d, and it is added, that this Caſe could never be called caſus inſolitus, nor 
fortuitus, in reſpect that is caſus fortuitus which the skilfulleſt or wiſeſt Man could not 
ſoreſee; but ſo it is, every wiſe or prudent Man might have, and could not but foreſee this; 
and the Brocard rei gerendæ aptior is only extended to regular Contracts, but not to irregular 
Contracts as this is, wherein it is confeſt, by both Parties, that they intended to want eſs 
the ordinary Rules and Nature of commodatum æſtimatum, and to wreſt the Nature of this Gon- 
tract to their particular Caſe: And certainly ſenſus aptior rei gerendæ at that Time was, that 
the Lender, who might have ſecured his own Guns, and who was not obliged to lend them, 
did defign to ſecure himſelf againſt all Hazards, when he cauſed eſtimate his Guns; elſe, Why 
ſhould he have cauſed eſtimate them? And to the Third, where it is alledgeds That the 
˖ 


railing of Guns out of Sand is not the Hazard which Guns ordinarily run. It is anſwered, 
+nat the burying and ſinking of Cannons is very ordinary; but it being foreſeen in general, 
that theſe Guns might periſh' by the Uſurpers, and in that Quarrel, that was ſufficient, tho 
every particular Circumſtance was not le jb For if the Guns had been ſtollen away b7 
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: Night, or had been taken in the 75 certainly che Receiyer would hate been liabe 
and yet that is not a more ordinary Way. of loſing Guns, than thus now inſtante. 
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To the Fourth, we ep thoſe Cannons had been loſt however; it is anſwered, Tha 
_ the Charger is not obliged to debate what Hazard they would have run, he having ſecure 

himſelf by a Bond, as {aid is; and that might be as well alledged in Venditions, and yet none 

ever that the Buyer did not run all Hazards of the bios bought, and was not obj. 

ged to pay the Price, becauſe the Seller would have loft the Thing fold, if it had remained 
with him: But the Truth is, the Skipper, nor no Burgeſs of Dundee, wants any of thoſe 
Guns which were aboard in their Ships at that Time; and it is probable, that tho the Ship 
and Goods had been taken from this Purſuer, he had none to blame but theſe Defender, 
who by borrowing his Goods, diſabled him to venture to Sea with his 5 41 Nor can it be 
imagin'd, that the burying of Goods in Preſence of the whole Town, and leaving their Car. 
-Nages open to the Uſurpers, was exact Diligence; nor did ever the Receivers, after the 
Guns were taken away, either inform the Chargers that they might do Diligence, or make 
Application to the Uſurpers for Reſtitution, as Dundee, St. Johnſton, Crail, and other Town; 

did; and wherein they prevail'd ſo, that theſe Defenders are not only liable ad caſus fortui. 
tut ex aut commodati £ftimati, but for not doing exact Diligence, ex natura commudati 
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L .. THE Lords found, That the Borrowers were not liable u 
, pay the Price, ſince the Cannons were loſt caſu fortuito, 
& vi majore. _ e yoke 
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Sir Thomas Stewart of  Garrntully.. 
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Sir William Stewart of Innernytie. 
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The Fifth Pleading, 
How Fury and lucid Intervals may be proven. 


HE deceaſt Sir William Stewart, finding his Daughter Jean fit enough to 
A 80 did provide her to a Portion of T'wenty Thouſand Merks; in which, 
wo he ſubſtitute Sir William her Brother and others, yet your Lordſhips did, 
>a Oy 2 ſolemn Deciſion find, That ſhe remained ſtill in the Fee, and might have 
> diſponed, notwithſtanding of the Quality of the Subſtitution, and therefore 
 ESIRSS you did ſuſtain a Right and Aſſignation made by her in favours of dit 
Thomas her Brother. ANTE Hs | | * —.— 


Six Villiam reſolving rather to hazard the Honour of his Family and Siſter, than or 
Loſs of the Sum; did at laſt alledge, That the Aſſignation was not valid, ſeeing his fa 
Siſter was furious, both before and after the granting of that Right; Whereas Sir Tone 
in Maintenance both of his Siſter's Honour, and of the Right. made by her to him, di 
contend, That ſhe had dilucid Intervals, and at the Time when the Diſpoſition Wat 


granted, the was ſane mentis: For proving of which, mutual Probation was allowed 
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Pn, J Thit Aber your Locdfiips had found thar is Siſter was in Pee, when the Caſe 
was at firſt debated, wittiour relation ro the Condition, in which the was when ie made the 
* cid Right ; Fet tho the Subſtitution was found by your Lordſhips not to Fade ſufficient Ground 
* to take from her the Power of Diſponing, it behov'd, At kalt to qualify the faid Power, as 
tion, except the were proven to be a Perſon of an entirely wand Judgment ; and it behov'd 
Et Th: he! iving the Frailty of her. Wit and Spirit, did only deſign 
to be thought, That he Father perceiving the thy N ee t, did only deſign 
| _ the ſhould have an Aliment during her Lite, but that after her Deceale, the Sum . 8 
© told deſcend to the Perſon ſubſtitute by himſelf. 2. Furloſity is a Diſeaſe which ſo diſorders 
the Judgment, that thoſe who labour under it are, in Law, accounted unfit to make any 
Right, or to adhibite any Conſent ; and Fury being once proven, is fill Preſum d to continue: 
« $o that it being proven, that this Gentle woman was once furious, in ſo far as the\ tore her 
. Clothes, and did beat them who attended her, it muſt be preſum d that this F ry did conti- 
« we, except this were taken off by a moſt pregnant Probation, wherein ſhe could be proven 
not only to have done Acts of Folly during the Time that ſhe was about the completin of 
« that Right, but that ſhe had for a long Time, both before and after, enjoyed not only adum- 
| « bratam quietem, but an entire Soundneſs of Judgment, neither tainted. with, nor clouded by 
that Fury, which did formerly incapacitate her to make the Right that is now quarrelled: 
For all Lawyers, and particularly Zackeus, do diſtinguiſh betwixt a Madneſs, which hath onl 
« remiſſionem, ſed non intermiſſionem, where Simplicity continues when. the Fury ceaſes, and 
that Fury which doth ſometime totally recede. In the Firſt of which they require, That 
« the Perſons, quorum furor eft intervallatus, do not only act us ſapienti convenientes, ſed etiam a. 
« Fus ſapientis, and that they ſhew not only a 4 15 Madneſs, but that. 15 2 1 along Tract 
| « of continued Recipiſcence, a Sagacity, which proves that they are fully return d to the Vigor 
« of their Judgment, and which is able to take off the Preſumption which lies againſt them, that 
« ſemel furibundus, ſemper furibundus præſumitur: Whereas in the Caſe here controverted, 'tis 
« prov'd, That the {aid Jean was at beſt of a very weak Judgment, never able to conyerſe with 
others, nor to adminiſtrate her own Affairs; and at the Time ſhe made the Diſpoſition, there 


« is nothing proven which could have demonſtrated her to have been in ſuch a lucid Interval; 


« 25 might have ſuſtain d the Act ſhe was n ſhe haying diſcours d to no Man at that 
« Tune, nor ſo nich as read the Dilpolifion, Fhien me derten would haye ame and | 
« having contradicted her Father's expreſs Will, without gratifying any of her other Relations, 
Bor before any diſtin& Anſwer can be return'd to the former Repreſentation, your Lord- 
ſhips will be pleas'd to conſider, That the Two 8 Privileges of Mankind are, That by 
Nature he is a reaſonable Creature; and, That by Law he may freely diſpone upon what 1s 
his own: Whereas this unnatural Brother, deſigns to rob his Siſter's Memory of both theſe 
| Allowances, . and by denying her every Thing that is fit for a reaſonable Creature, burdens 
himſelf to prove her a Brute : Somewhat is due to the Modeſty of her Sex, more to.the be- 
ing dead, (that great Sanctuary againſt all Malice) but moſt of all is due to the Name of a 
Siſter ; and therefore, ſeeing by how much the Danger is great that may reſult from the Pro- 
bation, by ſo much the Probation ought to be the more concluding and pregnant. It doth 
__ neceſſarily follow, That the Probation to be deduc'd in this Caſe, ought to be moſt conclu- 
' five, ſeeing it tends to take away the greateſt Privileges which were competent to the Defunct, 
either by Ha or Nature. And albeit our Law allows not the Depoſitions of Witneſſes, to 
prove; in Caſes exceeding One Hundred Pounds; yet by this Method; Diſpoſitions of the 


greateſt Conſequence may be enervate upon the Depoſitions of Witneſſes, and that juſt Law 
not only diſappointed, but cheated : And what Danger are we expos'd to, when Two Fellows 
may, by their Aſſertions, prove us to be mad, after our Death, and thereby defame our Me- 
mories, and alter our Deſtinations? The Settlement whereof, is the moſt ſerious earthly Sa- 
tisfaction which we have in that laſt Agony; OT Fae ws feat | 


Ir is very remarkable, That Law puts a Difference betwixt Fatuity and Furioſity. Fatu- 
ous Perſons, whom we call Idiots, are theſe who want Spirit enough, tardi, bardi, moriones, 
\ maccarones, qui ingpia caloris & ſpirituum laborant 5 But furious Perſons are, ſuch as have 
too much Heat and Spirit; and our Law hath plac'd a Diſtinction betwixt theſe Two; i for 

tho neither Idiotry nor Furioſity can regiulariter be proven, otherwiſe than by the Cognition 
of an Inqueſt, upon Brieves rais'd out of the Chancellary, as is clear by Craig, and by the 
66. Act, . P. 7. III. Which Inqueſt muſt confiſtof Fifteen Neighbours, who knew the Perſon 
who is alledg d to be furious . who muſt call for that Perſon before them, and ex- 
amin her: So zealous our Law hath been for our Honour, and ſo jealous of Witneſſes: Vet 
ſometimes it hath permitted open and notorious Fury to be proven, after the Death of the 
furious Perſon, as in the Caſe cited; but no Inſtance can be given, wherein Fatuity or Idiot- 
1 was ever ſuſtain d to be proven after the Idiot's Death: Which was moſt reaſonable; for 
Idiotry conſiſting in the Want of Wit and Judgment, which Habitude is not ſubje& £0.08 . 
| b — © FE ES denles, 
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To mad People; that in her Fits ſhe did only laugh and fin 


ove. Wir 
diots,. nor . 


1 
proven to 1 25 fatuous, being now dead: - 
Br 0 1 were N Tha chi 2 ve be pr led might be legally 1 d, 4 t ſhe canndt, 
upon that Probation, be faid to be fatuous, ſeeing tis proven, Tha hat ſh oney to 6 
elaries; that the came to Table, went to Church, convers'd with e and by 
for her Ffiends at Strangers who had ſeen them; and that ſhe carried h 1 e * 
other Gentlewomen did, 


SF Io 
AR $12 


or ought to have done. 


'Lawvrxs ſome Umes ſpeak of imbecillitas & 4 4 d eo rum ve ee ali in 
. Lier diminutum; and ſuch are by all Lawyers allow'd't to marry, and m ſtaments 
Sr. as is obſerved by Gomes. Refol. Tom. 1. k. 4, whe 1 Teſtam. queſt. 21. And this it 
was decided 27 Ottob. 1627. in Friesland. as Sand lib. 2. Def. 2. relates; and. this at worſt 
is our Caſe: For all that can be all pa ood, this unfortunate Gentlewoman 1 is, That ſhe 
was of a flow and dull Humour, as Melancholians are, theſe hypocondriac Va «Vil being to 
their Spirits, what Storms are to the Sea; which tho they diſturb them for a Ws W en. 
not they hinder them from returning fully to their former Calm. 


B xETOR I come to clear, that ſhe was not Hons, your Lordſhips will 9 FRY to "OP 
That fizror is defin'd to be, Dementid cum ferocia, & horrenda attionum vehementia; Fro- 


præſid. ui nec ſtire nec 
9. quib. ex _ in poſſeſſ. qui carer omni al K. 12, 
A is qual! 


manus de jare furtoſtru 2 Fe 6. In Law 1 is ſaid omni intellectu carere, L. 55 de officio 


ere poteſt, i. 9. H de acquir. hæred qui caret affeftu, l. 7.5 

7 Fo F dei 1e And becauſe Pru- 
ineſſe debet, ideo nemo pre ſumitar furioſi Leer 24 otius ſane mentis; and 
Two Wi nelle, Far. . ang mente, are preferred, and believed more 8 a Hantel 


who depone upon Fury. Menach, lib. 6, DST” 45. 


Laws divide Fury, in continuum, 15 animur continua mentis agitatione ſemper | atcen- 
2 & znterpolarum, ſeu intervallatum, qui dilucida habet inter valla, quorum furor habet in. 
Gries, & morbus non [ine e I aggredithr, 1. 9. c. qui teſt. facere poſſ. & quot furur 
: Hur varintir Ticibus accendit, I. 6. c. de contr. empt. In whom Fury is but an Ague; 


MaAneſs ĩs but a Diſeaſe in the one, but it is the Temperament and the Complexion of the other; 
in che one, the Judgment is but darken d as by an Eclipſe; but in the other, it lies, Ike the 


zans, under à conſtant Night. That this was not a continued Fury, is clearly proven; 
for the Depoſitions bear, That the was only ſeiz'd with theſe Fits that troubl'd her, Twice 
or Thrice in a Year, and that at other Times ſhe had, non ſolum remiſſionem, ſeu adumbratan 


rerem, fed etiam intermiſſionem, & recipiſtentiam integram; tor they APE. At other Times 
was as well as Gentlewomen are, or ought to be. 


Tar which 1 18 contended then is only, That tl lucid Intervals « are not clearly proven, 
« at leaſt, it is not 8 that ſhe, at the Time of the ſubſcribing that Aſſignation, and 
dor a conſiderable Iime before and after, was in a lucid Interval. But the ontrary will, 
I hope, appear from theſe Poſitions. ; 


Eins r, By the Probation it will appear, That ſhe was never 992 and furious; for ſhe it 
no Time wanted all Senſe and Judgment, albeit ſhe was at ſome Times oppreſt with an over- 
flowing and aboundi ling Melancholy: which Diſtemper differs clearly from Madneſs, as Zac. 
hens its very J Ab. 2. pa] 9. Melancholici (faith he) ſunt timidi & merentes, v 
radicals ; farioft 2 vero, in perpetuo motu audaces ac precipites. And it will appear from the 
Probation, That ſhe went to Table, to the Church, and to all Societies, which is not allow'd 
and. when ſhe did begin to talk 
idly, the tealt Sign would have made her recover herſelf, which is a clear Sign of Melancholy, 


but not of Madneſs. And the Father, who beſt knew the Condition of his own Daughter, 
Was fo far from thinking her mad, (as is pretended) that he left her a conſiderable Portion, 


which implies not only a «Liber „but an Invitation to marry : Whereas if he had thought her 
'mad, doubtleſs he had only "her an Aliment, but no Portion, and would have recom- 
mended, that 1 85 not — 7 For what Father deſires to have his Family diſgrac d, by 


| „ ont a mad Daughter? And the Phyſician alſo depones, That ſhe was only troubled with 
+ 


oly; which Humour, tho' when it boils over, will occaſion great Diſtempers, 11 


. being . the Brain e or rather N in its natural 


ratiocination? '& Judicio oa. | 


f . 
* * - — „ 0 
; „ * 5 4 - * : * x Fi p - s "es G 
b ; n . : ; : \ 4 
"i 7 5 * 4 . 8 2 1 * F FE : 4 t ; 
„ : * s . 4 . 0 — * 
1 4 | ; ; 
1 » = - * 
4 * . 4 £ " 8 , 5 4 $ 1 5 bo 
1 3 * i-% * » a 89 5 : * N NY "4 7 1 * + * . 4 4 by 5 
g 1 1 N ' +1 : i "8% EY. 7 5 / 18 
” J ” BH * x » 2 : „ L144 & # e 8 OE. * X 1 195 „ \ 4 
4 7 t ” 4 K . — - 
> 4 . 
7 & 
% ' , . q 0 p 8 , * > 7 
| 5 — ; o - : . i a * J ** —_ . r 
d GE 4 + * p F ) „ 2 123 * & : $75 8 N 
* 1 & 4 , ET x A * + Y = : » 2 4 N : 3 # F * 
by . , ”Þ i; % . : 5 A . 
% * 
. 4 0 
* 


u Tas Witneſſes who depone can give no ſuch Accoint of their cay/@ /cientie, as can 
Diſtemper did ſhew its firſt 


that ans /apientis, and the C 5 


Ne 


' : 


— * 
* 
- Wk” 


xr Madneſs; for ſhe being, as they confeſs, always removed to her Chamber, when her 

infer Ma ! | Twilights, they could not exactiy know that Habit of the Mind, 
e h /citfthe they give is, That 

x oat & by her Chamber-door, 

ient a Way to know 


that is neceſſary to he know, im fuch Caſes; Whereas, 
ey heard her conumonly.repute.niad re Ib „ 1 
he law her laugh and ſing, and heard her talk idly, which was too 


the Nature of a Diſtemper, which the Law; ordains- to be known by Conference, and fre- 
% uo eee 


| | | 3 3 . 4 y 12 5 * * 1 K 4 Ar. 4 122 ; 1 5 . oy 
IM. AL BE TT ih Law, Semtel fur iaſus emper pre famitir in furore. ptrſiitiſe, yet when lucid 


Intervals are once proven, as is yery clearly, proven here, Quod attum erat, potius preſumi- 


tur in dilucido — — in furore geſtum, ſi actus ita geſtus fuerit, ut nullum ſtultitiæ 
laſtar 


gun areat.” This 4. gives for «Rule, ronciuſ 826. and there he cites, affifF. 
A am, 2 qui Teſtamenturs facere poſſunt, and Covarr. de Don ſal. 
80 


ectſ. 143. Jaſon. ad. l. fur io mM Pol C0 
= ay tes And 12 We Roman Senate decided of old in Teſamenco Tuditani, cited 
by Val. Aar that albeit where the Intervals are not proven, it is requiſite 
dition of the Perſon before and after for a conſiderable Time, 
be proven, to make the Act appear to be wiſely done; yet, where the lucid Interval is pro- 
ven, af7us ſapirnii conveniens for the preciſe. Time, is ſufficient; for elſe the, proving, prior 
lucid Intervals ſhould be uniteceſſary, ſeeing tho' prior lucid Intervals were not proven, 


1 
mY . 


lib. 7. cap. d. 


yer it would be ſufficient, that the AR were a/Fus /apjentis, for that per /# is excluſive of 
Madneſs. - 5 5 hy KS OO 


o 


IV. The Notar doth aſſert in the Aſſignation, That at the Time the was of a ſound Judg- 
ment, upon which certainly he would have depon'd, had he been alive; ſo that he is now 
a proving Witneſs: And Froman. P. 81. thinks the Notar's Aſſertion, in ſuch a Caſe, of great 


Moment. But above all, that which convinces me is, that Sir Thomas being interrogate upon 
bis Oath, Whether he believ d ſhe was then off a ſound Judgment ? Doth depone fir marius: 


and tho” this be only an Oath of Calumny, zeit is equivalent to an Oath of Verity, nor de 
they differ: Nor could an Oath of Verity be more expreſs, and ſo not more proving. 


3 FFT. be. of ER" e 5 Gy 9 4. 0 4 is + + G4 1 Fs n. N WA r 5 3 99 2 
Anp whereas it is contended, That this Act was of its own Nature; rather a Sign of 
Madneſs, than of Prudence; ſeeing ſhe did not read over the Aſſignation Which the ſub- 


« ſcribed; and ſeeing ſhe obliged herſelf therein, not to marry without her Father's Conſent, 
and that ſhe therein alter'd that Deſtination made hy her Father. 


Ir is anſwered, That at the Time of her ſubſcribing that Paper, ſhe deſired that a Notar 


might ſubſcribe for her, becauſe ſhe could not write; and when the Notar told her that ſhe 
| behov'd to ſubſcribe herſelf, elſe the Paper would be null, ſhe called for it then and ſubſcri- 


bed the ſame; which ſhew that ſhe could reaſon and deduce Conſequences, and that ſhe 
deſired earneſtly to have her Brother Sir Thomas ſecure of what ſhe did: And albeit Women 
can (becauſe of their Sex and Employments) ſhow but little Sagacity; yet in this ſhe diſco- 
vered actus ſapientis, as well as ſapienti conveniens. And albeit it be not proven, that the 
Paper was not read over, yet ſince the contrary is not proven, it muſt be preſumed to have 
been done per argumentum a ſolitis.' And ſeeing Sir Thomas was the eldeſt Brother, and bad 
entertained both her and her Mother, it was moſt reaſonable that ſhe:ſhould have left him 


her Eſtate, being the Stock of the Family; and ſhe being bred up in a Kindneſs for him b 


their Mother, whoſe Choice ſhe was obliged to approve, being then in one Family witt 
them, and her only Parent. And it was moſt juſt, that her eldeſt Brother coming in place 
of her Father, ſhe ſhould have taken his Advice in her Marriage: Which Advice was not 
in Law binding, nor would ſhe have fallen from the Right of her Proviſion, tho' the had re- 
fuſed. his Advice: So that in this, ſhe-honoured her Brother, and pleaſed her Mother, with- 


out prejudging herfelf. 


Secur then (My Lords) in this Precedent, our Names againſt Infamy, and our Eſtates 
—_ the Lubricity of Witneſſes, and Arbitrarineſs of Judges; and give not Occaſion to 
Witneſſes in one AR, to perjure themſelves, and ruin us and our Poſterity : And gratify not 
the Avarice of a Brother, who digs up the Aſhes of his defunct Siſter, to find that ſacrilegi- 
ous Prey which he hunts after; but let him ſee by your Sentence, as an Earneſt of God's 


| Juſt Judgment, what he deſerves who calls his Brother a Fool; much more, who for Money 


takes Pains to prove his Siſter ſuch.  _ * | 
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was founded, and by what Probation Sentences may be 
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8 Tremble (My Lord) to think, that the Fortunes of the beſt of His nde l 
Po "+ 5/0 mould be, by the fatal Neceſſity of our Law, laid open to te 
Malice and Avarice of the meaneſt and worſt Witneſſes: - And tho' we 
know, there be Thouſands who would hazard their own Damnation, to ſa- 
tisfy either their Revenge or Avarice; yet if any Two of theſe Witneſſes 
mould conſpire to ſatisfy their Deſigns, either by deponing that which is ab- 
ſolutely falſe, or by concealing what is really true, to the Ruin of our Lives or Eſtates, it is | 
pretended, that our Law hath invented no civil Remedy. This (My Lord) were to make 
the Law authorize the robbing of Innocents, and to ſuffer no Man to poſſeſs his Fortune 
| longer than two Raſcals pleaſes; wherefore, it is my. Deſign to vindicate both our Law and 
my on Client, and to ſhow that yourLordſhipsJuſtice is appointed as a City of Refuge, and 
| that you can, by your Reprobators, defend us againſt their Depoſitions. But becauſe this 
Subject hath been but very unfrequently and darkly handled amongſt us, albeit it have in it 
very much both of Intricacy and Concernment; [ ho e your Lordſhips will allow me ſo 
much more of Time; and ny ex fatto jus oritur, f ſhall, to the End the Point of Law 
may be the better underſtood, thus open to you the Matter of Fact. | : 


Tux deceaſt Laird of Miltoun did match himſelf in a ſecond Marriage to this Lady, to 
whom he did, with the greateſt Part of his Eſtate, give his chief Houſe in Jointure ; and 
after his Deceaſe, ſhe having married John Maxwel her preſent Husband, they did take as 
much Pains to deſtroy the Houſe, as the Law obliges them to take in preſerving it: Which 
Abuſes did 1a a Neceſſity upon Sir Fohn I hitęford my Client, to whom the Ellate belongs 
as Son and Heir to the deceaſt Miltoun, to buy the ſaid Maxwe/s Right, which he had to 
her Jointure * mariti; and after that her Husband and ſhe had received a ſufficient Price 
for it, 2 id enter upon an unworthy Deſign, of retaining both the Land and the Price; 
and in order thereto, it was plotted, that the Husband Maxwel ſhould go off the Count!) 
and that this Lady his Wife ſhould purſue a Divorce againſt him, as having committed Adul- 
tery. During the Dependance of which Proceſs before the Commiſſars, finding, that the 
Reduction of this Right (which fell in Conſequence of the Reduction of the jus mari). 
was chiefly aim'd at, Miltoun offer d to appear, and object againſt the Witneſſes, who were 
led to prove the Husband's Adultery, and which Witneſſes were Perſons known to be of 
very torn and unſound Fame, and very liable to all Impreſſions ; but he was not admitted: 
Whereupon he raisd Reduction of the Commiſſars Decreet before your Lordſhips, upon 
ſeveral Reaſons; Two whereof were, 1. That the Lady had brib'd the Witneſſes. 2. That 
ſhe had ſuggeſted to them what they ſhould depone, inftruting them what Faces and Cloaths 


ä e ct: 66m La 6% Redo. foams hm any” 


theſe Women had. Which Reaſons your Lor found not competent by way of Ned: 
ction, but by way of Reprobato . N 2 abt, He es 
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f F the receiving of the Witneſſes; 
and were not then known. And as Darandum that learn'd 


poſt public ationem, didicit id quod nunc objicit, tune auditur ſine proteſiatione ; and cites for 


this, cap. preſentium extra de teſt. 


« Jeyant, nor receivable; 1. Becauſe. when. Witneſſes are ſworn they are purg d of partial 


« and theſe by others; & /ic daretur progreſſus in infinttum. 4. Tho! a a6 were re- 


creet. 


: — 


former Sentence, becauſe of the Falſeneſs of the Depoſition, or becauſe of the Corruption 


teſtimoniorum, & dicta teſtium : Initialia teſtimoniorum, are, the previous Circumſtances pre- 
miſed by the Practique to the Depoſitions, whereof the Chief are, Whether the Party be 


Faith and Truſt of the Deponers. There are likewiſe other Interrogators, which, tho” they 


What they ſhould anſwer? or hath corrupted them? Vet, the Parties uſe ordinarily to de- 
pone, if they get good Deed, or were inſtructed. The dicta teſtium are the Body or Matter 


Lawyers diſpute, Whether the Depoſitions of the Witneſſes can be reprobate quoad dicta te- 


reprobate theſe, were in effect to overturn a formal Probation; yet in initialibus they are not 


2 | himſelf 


8 F 


obator;; already, Which , * 4 Proteſtation; and becauſe' the 
Practitian obſerves; tit. de 7 [ 


« Counſel, of the Receipt or Expectation of good Deed; ſo that this being res hatFenus ju- 


of the Witneſſes. And the Depoſition of every Witneſs hath in it two Parts, viz. Initialia 
married? Of what Age they are? Where they, dwell? &c. which would be very impertinent 
Interrogators, if the Law did not intend. to make uſe of theſe as Marks, whereby to try the 
uſed as initialia, yet certainly are eſentialia, and Grounds of Reprobator, tho' the Wit⸗ 
neſſes do not at all depone upon them; ſuch as, Whether the Party hath ſuggeſted to them 
of the Depoſitions, which relate principally to the Thing controverted ; and albeit ſome 
flium, becauſe the Witneſſes are there ae and when two of them agree in one, to 


canteſles, but every one depones ſingly upon . and is likewiſe concern'd, 
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himſelf in what he there depones; So ghat in theſe, both Sngtlerity and Intereſt der 
very much from the Truth of what is depon d; and in this „I intend not to qu 
Alle teftium; but the initialia teſi monsun. eee 
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Tres Grounds being hid down, i Anſwer to the Firſt Difficulty is, That the Firg F 
* Eo. Defence, wherein it is contended, < 'Fhat the Witneſſes having been 3 Whether x 
= 5 « they were bribed or inſtructed? And having denied the ſame upon Oath, their Depoſitions of 
4 cannot be now reprobated, upon the Heads of Suggeſtion or Corruption, is moſt irrele. 10 

vant, for theſe Reaſons; 1. The Party againſt whom the Witneſſes are led, hath no Time | 

allow'd him to enquire what the Witneſſes are, who are to be led; and tho he have relevant 1 

Objections, v. g. If he be informed, that they are inſtructed or corrupted, he muſt inſtantly | 


verify theſe ObjeQions, elſe they are not receivable t S0 that to deny him the Liberty of 
cauſing the Judge purge the Witneſſes by their Oath; of any Suſpicion, were, in effect to take 
from the Party Nis greateſt Security ; and ſure, no Perſon would defire that Purgation, if he 
thought that he would be thereby cut off from the Benefit of Reprobator. 2. If this were 
allow'd, it were eaſy to cut off all Reprobators; for the Leader of the Witneſſes might gin 
cauſe purge them; and oft-times the 5 doth it ex proprio motu; neither is it marked in 
the Depoſition, whether the Witneſs is purg'd by the fad e, at the Deſire of the Purſuer or 
Defender; but ſingly, That he being interrogate, deponed, Sc. So that in this Caſe the per- 
ſon, againſt whom the Witneſſes are led, ſhould be prejudg'd without: any Act of his own, 
3. Tho' a Witneſs have purg'd himſelf of partial Counſel ; = if he depone falſly, he may 
be purſued by him againſt whom he deponed, for Perjury ; Ergo, 'tis much more competent 
to the Perſon, to purſue Reprobator in that Caſe ; for Reprobator being but a civil Action, 
is far leſs dangerous. 4. Juramentum purgationis is not juramentum deciſruum, and is taken, 
as Lawyers ſay, non ad finalem decifionem, ſed ad ev hh mh cautelam, and being introduc'd for 
the Advantage of the Party againſt whom the Witneſs is led, it were moſt unjuſt, that it ſhould 
be detorted to his Prejudice. 5. A Witneſs who purges himſelf of partial Counſel, is but 
unicus teſtis, and depones upon his own Innocence, and conſequently doth not prove; and 
| it were moſt unjuſt, that he ſhould, in that Caſe, be better believ'd, than Two famous Wit- 
1 neſſes, omni exceptione majores, and who depone upon his Prevarication; and if this Privi- 
1 lege were given to an Oath of Purgation, it would tempt Men to lead debauch'd Witneſſes, 
| and them, when they are led, to depone arbitrarily ; knowing, that they can by their own 
—_ | Oath, clear themſelves of any Thing that might be objected againſt them, and that the Oath 
| ; 
| 
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= which they give, cannot only ſecure the Party for whom they depone, but themſelves againſt 

=—_ all Hazard. And Laſtly, Lawyers who have treated very largely of this Subject, have made 
=—_ no ſuch Diſtinction as this; but on the Contrary, by doubting only, Whether dicta teſtiun 
can be reprobate, becauſe the Witneſſes there are conteſtes, as ſaid is; they clearly inſinuate, 
That in all Caſes, where the Witneſſes are not conteſtes, their Depoſitions may be feprobated. 


; 
To the Second Defence, wherein it is contended, That the Effect of a Reprobator is 
1 « not to reduce civilly the Sentence; nam ſententia ſemel lata pro veritate habetur; but that 
1 „ the only Effect of it would be, to puniſh the Parties Corrupters, or the Witneſſes corrup- 
| | 4 ted, by a criminal Sentence. To this it is anſwered, That the Alledgance is contrary to 
the Grounds of all Law, and to the Opinion of all Lawyers. 1. A Reprobator is, in their O- 
| pinion, /peczes Reviſionts, as is clear by Fairn. Durandus, practica Ferarien, and many o- 
| thers; and Reviſia, in the Dialect of Lawyers, is the ſame Thing that Reduction is with us. 
| 2. Seeing Witneſſes wrong both the Commonwealth by the Example, and the private Party 
-< | by the Depoſition, and ſince it is very juſt, that every Wrong ſhould have a ſuitable Remedy, 
nas and ſeeing the Prejudice done by the Example, is only remedied by the criminal Action; it 
| zs neceſſary, that the Party les d ſhould be aſſiſted by a civil Reduction: And it ſeems v 
=_ unjuſt, that the Witneſſes ſhould be puniſh'd criminally, and that it ſhould be acknowledged, 
3 that the Party was wrong' d by the falſe Witneſſes, and that yet the Loſs ſhould not be re- 
pair d. 3. Per J. 33. J. de re judicata (which I may call the fundamental Law of Reproba- 
1 cdeors) it is clear, that both a civil and criminal Remedy are granted; the one, in theſe Words, 
3 Rem ſevere vindica, and the other, in theſe Words, In integrum reſtitue. The Law itſelf 
runs thus, Hadrianus aditus per libellum à julio Tarentino, & judicante eo, falſis teſtimonns, 
conſpiratione adver ſariorum, teſtibus pecunia corruptis, religionem judicis circumventam eſſe, in 
integrum cauſam reſtituendam; in hæc verba reſeripſit, Exemplum libelli dati mihi a Julio Ta- 
rentino mitti tibi juſſi; tu, ſi tibi probaveris, r kong adver ſariorum, & teſtibus pecuntd 
corruptic, oppreſſum ſe, & rem ſevere vindica; & ſi que a judice, tam malo exemplo circum- 
feripto judicata ſunt, in integrum reſtitue : Which is likewiſe confirm'd, per J. / quis. c. d 
adult. Et ita voluerunt Alexander, con/il. 148. & Lud. Bologn. conſid. 5. And by our Pra- 
ctique, Sentences have been reduc'd, and the Party reponed, when the Depoſitions where- 
upon the Sentence proceeded, were convell'd 5 a Reprobator: Clear Inſtances whereof are 
to be ſeen, the 23 of June, 1633, and 22 of December, 1635, and upon the 5 of March, 
162% in an Action of Reprobator, rais d againſt a Divorce; it was found, That the at 
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Perjury, and to invite Men to it. 4. "Tis moſt preſumable, that theſe who have brib'd, 


will perjure, and ſo their Oaths cannot be believ'd; and therefore the Law muſt either de- 
- Clare, 15 Corruption i is no Ground of Reprobator, elſe that it is probable by. other Witneſ- 

r media probandi, than the Oaths of the Bribers, or bribed. It was never denied, but 
at 


Decreet obtain d by Colluſion of Advocates or Clerks, might be reduc'd upon full Pro- 
bation of the Colluſion, by the Oaths of thoſe Advocates or Clerks, elſe Þ 
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titütjon of a Web t be proyed by Witneſſes, where there is no other Probation; yet 


it follows not, that a Decreet ade upon a Matter of Fact, aud upon the Depofition o 


Witteſſes, may not be taken away or reprobated by other Witneſſes: For tho' where Debt 
is law full ituted, it cannot be taken away by Witneſſes ; Yet the Caſe here controverted 
is, WI. n the Debt was lawfull conſtituted? And the Alledgances are Corruption, alibi 


a her Matters of Fact; and tl 10 aDecreet; has intervened, yet that doth not ſo alter 
Nature of the Thing as ro make it Teave to | * th 


fines "the Decreer, and Matters 'of F : Probable by” Witneſſes. | 


* 115 3 umzuſt, chat Aber was 70 Pöschel by Witneſs, Kould not with 
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_ Witneſſes, and inſtructed them verbatim whas ; the 2 ſhould depone; this is offer d to be pros 
ven, not only by their own Confeſſion, but Depoſition of many, who are more nu. 


merous, and more famous, tho” their own & 2 oy Lap proves them to be vacillant and faith- 


leſs Raſcals; and who tho they ſhould not be belle vd in any Caſe, yet ought to be believed 
as well in this Retraction, as in their firſtDepoſition ; and Who can enervat, tho they cannot 
aſtruct their own Teſtimonies. And this Probation ought to be received againſt the Depoſi 


tion of two Villains, who ſtand condemned by common Fame, which is ſufficient to hinder | 


them from being Witneſſes omni exceptione majores, and are, condemned by the Kirk-ſeſfion 
for keeping Baudy-houſes, wherein they have ſhak'd off that Fear of God, which is — 
Ground of the F ith we give to Witnofles, and have learn'd, by imping Perſons, to 
Pleas. I: am here in Defence of a Marriage gue eſt cauſa maxime e and the 
lution whereof requires a Probation per te ler omni exceptione 525. and it is very IS 
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1 Day, are not the Lord Balmermoch 
be Heirs, or Husbands; and by how much 
ey are concern d in this Diſ- 


Lord's Induſtry: So that he having died without Heirs, this Eſtate ſhould have return d to 


the Family, not only by a legal Succeſſion, but by the Rules of Gratitude. Vet having in a 


ſecond Marriage, at the Age of Threeſcore and Ten, married a Lady, by wliom he got no 


great Fortune, ſhe induc'd him to diſpone his whole Eſtate, Honours and Title in her fa- 


vours, and in favours of the Children to be procreate betwixt her and any other Husband, 


ng Body ; wherefore the Law obſeryes, Lib. 2. Reg. Maj. cap. 18. verſ 9. Quod ſi quis in 
. in | 


(the firſt Bribe was ever given by a dying Husband to invite a Wife to a ſecond Marriage; 


and tho a Brother may raiſe up Seed, yet we never hear, that a Woman rais'd. up Seed to 


her Husband:) Of which Diſpoſition, there is a Reduction rais'd-by the Lord Balmerinoch, 
who is Nephew to the Defunct, and ſhould have been his Heir, wherein he quarrels this Diſ- 


poſition, as made upon Death-bed by the Lord Coupar, after contracting of that Sickneſs, 
Wphereof he died, and as done in prejudice of him who is apparent Heir. 1 


* 


Mx Lord, I know, that Legis eff jubere, non ſuadere, and that omniut que fecerunt 222 
| Erions 


res noſtri, non eff reddenda ratio; yet, this Law, or rather ancient Cuſtom, whereby P 


upon Death-bed can do nothing in prejudice of their Heirs, can juſtify itſelf equally well, by 


Tur Reaſons inductive of this excellent Law, are, Firſt, That after Men are ſick, their 
Judgments grow frail with their Bodies; and the Soul of Man wants not only then the pure 


iniſtry of well-diſpoſed Organs, but is likewiſe diſorder'd by the Infection of the laniguiſh- 


rmitate poſitus, quaſi. ad mortem, terram ſuam deſtribuere cæperit, quod in ſanitate facere 


noluit; prefumitur hoc feciſſe ex fervore animi patine quam ex mentis delibergtione, Which 


Preſumption ſeems to be very well founded; for it is not imaginable, that any Man who is 
reaſonable, would pull down his own Houſe ; and Nature and on being the ſame Thing 


_ varied under different Expreſſions, he Who overturns the one, cannot be {ound in the other. 
| "The Second Reaſon 2 1 


cauſe Men ordinarily upon Death-bed, being ſurpriz d with the 
w . Approach 
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Approach of Death, and terrify'd with the Proſpe& of what fol 


the careleſs Loſs of their Eſtate: And wh would not i of cnygl 


_ poſed by this Law 


all Foundation either in Common, Feudal, or the Laws of other 
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Pains and Love, that, to evite the Iniportypity of ſuch Aſſiſtants, as are like Vultures, buge 
about the Carrion upon ſuch Occaſions,” they ar& content to ranſom Time and 1 7 with 

t a dear Rate? 80 
Judgments. The 


that this Law is the' 
Third Reaſon is, 


eee hy 


pg (ele 


their Junger . or of 1 15 8 Soy be = 7 Heirs would 
ſucceed to a heavy an ty Title; And upon this Conſideration, the Parliament did latel 
refuſe to allow Vurdath *& Power of a Sis 61 young 4b J 
upon Death-bed. I know alſo, that ſome add, as an original 


eaſon for this Law, the Aya. 


rice of Monks and Churchmen, who perſuaded Men to wadſet for themſelves Rooms in 


Heaven, with great Donatives to pious Uſes; to reſtrain which Exceſs, Venice and other 
Kingdoms have tax d the Value of what can be ſo beſtow'd. And albeit the Reſtriction im. 


ma nn Daun ium Which is jung]PrHend;, and that by the 
aw of the Twelfth Tale, Tr rei Jung: ſync legafiit ta jut g/iog d that this ſeems to want 
ations. Vet, if we exa- 


[4 
: 
* 
* 
4 


their Poſterity whatever Lands they got from their Predeceſſors. But tho' no Nation joined 


very cogent Motiyes, have reſtricted their own Power of Diſponing, and have receded from 


om of all other Nations; and we ſhould be as careful of 'our Fundamental Laws, as 


either altogether diſabled from ri Mairs, or at leaſt from doing them jugiciouſly, and 
herefore ſuch a Diſeaſe ſhonld be condeſcended on, 


wii * 3 


this Nature, it is remarkable, that the Diſeaſe is ſtill condeſtended upon. Likeas by We. 
* 18, cap. lib. 2. Reg. Maj. theReaſon whereupon this 
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| 2 of what follows it, do ſo little value the 
Affairs of this World, which they begin now to find ſo little able to repay their er iminal 


the Corner-ſtones of the Kingdom, to whoſe Valour our Law has oft ow'd its Protection, 
and ſo could not refuſe its to them. Ant ſure, it either the Importunity of Mothers for 


dren to mall Portions 


Law is founded, is {aid to be, quis 
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To which tis teplied, That it is libelled in the Reaſon. of Reduction, That the Lord Conpay 
' Diſponer; had contracted a Sickneſs, before he had granted the Diſpoſition 3” Which is all is ne- 
celſary. And it were moſt abſurd to think, that the Purſuer ſhould be neceſſitated to conde- 
ſcend upon a particular Diſeaſe, and deſigu it by a Name: For this were to make Two Phyſicians 
abſolutely neceſſary in all Diſeaſes, ſince none are preſum d to know the Names and Nature of Diſ- 
eaſes but they: And there is ſometimes ſuch a Complication of Diſeaſes, and new Diſeaſes do 
ſooften creep in amongſt Mankind, that hardly even a Phyſician can deſign them exactly by a 
particular Name. And tis very obſervable, That when the Name of a Diſeaſe is condeſcend- 
ed upon in any Deciſions, it is not by the Purſuer, but by the Defender, who condeſcends 
upon the ſame, for clearing either that the Diſeaſe was not mortal, or that it did not affect 
the Brains. But yet when we conſider theſe Deciſions, we will find, that if the Perſon had 
been proven to have been once ſick, the Diſpoſition is ſtill reduced, tho the Diſeaſe. be not 
proven to be ſuch as could affect the Brain. Thus a Diſpoſition was reduc'd, albeit it was 
offered to be proven, That the Diſponer was mentis compos, February, 1622. Robertſon a- 
gainſt Fleeming ; and that he did his Affairs, and fat at Table as at other Times, Nor is it 
requiſite the Diſeaſe be morbus ſonticus, pen. July, 1635. and 7 Ju), 1629. The Alledgance 
| of judicii minime vacillantis was alſo repelled; and a Proviſion was not ſuſtain'd made to a 
Child, tho' the Father had only a Palſey in his Side, and liv'd 28 Months, Faly, 1627. And 
this is moſt reaſonable, becauſe the Soundneſs of the e being that which is not ſubje- 
Red to the Senſes of Witneſſes, they cannot properly cognoſce thereupon, and they would 
in that Caſe, be rather Judges than Witneſſes. For if it were otherwiſe, Servants who are 
the only ordinary. Witneſſes that are preſent, would have it left arbitrary to them, to make 
the Diſpoſition valid or not, as they thought fit; and they might depone very boldly, becauſe 
without Hazard, ſince in ſuch Gueſſings as theſe; they might aſſume to themſelves a very great 
Liberty. And thus tho' the Law thought it fit, not to put it in the Power of the Heritor, to | 
prejudge his Heir upon Death-bed, by Diſpoſitions, your Lordſhips ſhould, by your Deciſion, 1 
put it in the Power of Servants to prejudge them by their Depoſitions. And if it were ne 
ceſſary to prove, that their Judgment was diſordere 8 the Sickneſs, then this Law had been 
abſolutely unneceſſary; for whatever Diſpoſition is made by any Perſon, whatever Condition | 
he be in, as to Health, yet if he be not ſanæ mentis, it is ſtill reducible: And as Unſoundneſs 
of Judgment without Sickneſs, in that Caſe, were ſufficient; ſo the Law hath made Sickneſs 
without Unſoundneſs of judgment, to be ſufficient in this. For, to the End there might be 
nothing arbitrary in this Caſe, where the greateſt of Subjects (ſuch as are the Nobility er 
concerned in their greateſt Intereſt, which is the Diſpoſition of their old — the Law 
hath appointed, That if the Perſon be once ſick who difporied, the proving that Sickneſs, 
without any Thing elſe, ſhall be ſufficient for reducing that Deed, except it can be proven, 
that the Perſon who-granted the Diſpoſition went thereafter to Kirk and Mercat, to which 
none go, till they be wy recovered, and fit for Buſineſs; theſe being Places, wherein- 
ſound Men are {till preſum'd to be ſerious, becauſe theſe Places. are not fit for Recreation, 
and ſo not fit for ſuch as are ſick; and which are Acts that fall under Senſe, and ſo may be 
depon'd upon by Witneſſes; and are Acts expos'd to the View of very many; and the Heir 
cannot be thereby prejudged, W either the Want of Witneſſes, or by being tied to the De- 
poſition of domeſtic, packed Witneſſes; for ſuch only are uſually admitted to viſit the De- 
funct (and fo are only the Perſons who can be Witneſſes) by theſe, who had him ſo much in 


6 7 A 


their Power, as to elicit ſuch Diſpoſitions from him. 


Taz Defender (My Lord) finding heffelf ſtraitned by this Debate, joins to her former De- 

fence, another, which is, That going to Kir and Mercat are not abſolutely neceſſary Qua- 
lifications of Health, but it is ſufficient, if the Defunct might have gone to either of theſe, 
or did equivalent Deeds, whereby it might have been known that he had recovered his Health; 

< for that is the Scope and Deſign why the others are condeſcended upon: And it were un- 

* reaſonable, that the going down a Stair within Burgh, and the buying of an Apple at a 
* Crame, ſhould be a greater Sign of Health, than the riding of a Journey: So that going to 
* Kirk and Mercat may be ſupplied by equivalent Acts; and the Lord Coupar did equivalent 
+ Acts for evidencing that he was in Health,” at, and after the granting of the Diſpoſition, 

. in ſo far as he roſe from, and did go to his Bed at his ordinary Times, did come to Table, 
, Entertain Strangers, wait upon them without Doors to their Horſes, ſell his Corns, take 
in his Accounts, and write long Letters all with his own Hand; in which Letters he ſhew 
A former Deſign he had to make that Diſpoſition. Likeas, former Letters can be produ- 

A ced, long prior to his Sickneſs, wherein he ſhewed his Deſign; whereas your Lordſhips 
2 have by rmer Deciſions found, That . Acts were ſufficient, as th the Caſe be- 
| wt Sm and Graham, in Anno 1647. Wherein it was found, That the writing of a Diſpo- 3 
5 ſtion of a Sheet and a Half of Paper, all "oy the Diſponer's own Hand, W g | _ 


Pg 


K F FR . 
# « * D * 1 L 
1 N 
* 15 - 
A, fd + 
; p ; ; 
: - 8 * : 


# l 2 p ; 1 : » ; & 1 8 ; x > ' f N 1 
7 5 : £ * I * 5 ; * | ; 1 N ' F 1 L 2 
55 4 5 J uy * 2 © x W. e pO. : 95 F e 7 ba fa * - 14 * 3 * . N b " - £3 | x . 
0 2 5 ; of „„ ö i i * ; a 2 e a a e pl 4 | 
. = | as <a i * n W — Deren 8 . = — | 0 3 | 
5 ; a . | ' i & k * e . _— — 3 
4 hs U 6 : hy. * 2 5 \ * . % * 
, : ; 5 4 Y k ; £ f " . ; + \ g * | 
ÞÞ HT I FORG ACKENZIE F/ N K.. Vol. 
: 4 — 7 i nd oy F 0 7 0 p ; y ? 4@.'%> N ; > 2 IT + Pa , | 5 
F090. | 121 n ha N e eee + 72 W OS 5 4 
* E 4 EA _— 4. 8 * 42 i b 0 . 
F ** — — — ed 8 N R Ls Ear Wy a6 it bs FEI On AS IVE, OR I Rn : | 


«. ſuſtain. the ſame, and to defend againſt the Reaſon of Reduction upon Death-bed : And in 
« February, 1668, in the Adtion Pargilis againſt Pargillic, it was found, That the, -4 | 


4 


« ding on Horſe-back, tho the Diſponer was proven to be ſick, and that he was ſupporteq 
_ 6. upon his. Horſe, were ſufficient: Qualifications of Health: And if the going to Ee 3 
« Mercat; were ſtill requiſite, the LANE could never be in tuto, when a Difpokrion is made 
to them ſeeirig very many Men, 'who are in perfect Health, do aft die ſuddenly, befor, 

« they, have Occaſion to go to Kirk and Mercat and when the Perſons to whom the Diſpg. 
« ſitions are made, cannot ſuſpect there is any Need of their going there.. 


Bur tho' Kirk and Mercat were requiſite, yet it can be proven chat the Lord Coupar 
« went to both; and albeit he was pg Payer yet that was only in a Piece of the Way which 

« was rough, and at which he us d to be ſupported at other Iimes, when he was in Health: 
* and was therein ſupported now, not becauſe of the Sickneſs, but becauſe of the Way. r 


To which it is replied, I. That the Law and continual Deciſions having fix d upon Kirk 
and Mercat, as indicia ſanitatis, no other Acts can be ſuſtain'd as equivalent; for where the 
Law requires Solemnities, ſuch. as theſe are, ſolennia non poſſunt per 1 adimpleri: 
Thus Earth and Stone being required as Symbols, in Saſines; Three Of {les at Mercat-crof- 
ſes, Oc. Acts equipollent'to theſe would not be ſuſtain d: And the Law having appointed that 
a Child ſhould be heard cry, to the end Marriage may not be diffolved,:tho' the Woman die 
within Year and Day, the Law ſuſtains not that the Child was a lively Child, or might have 
cried ; for, ſaith that Law, It was fit that ſome certin Sign ſhould be fix'd- upon, to prevent 
the Arbitrarineſs of Witneſſes. And ſeeing it would not be ſuſtain'd to elide the Reply of Kirk 
and Mercat, and the Alledgance of Health founded thereupon, that the Defun& was not in 
Health, tho he went not to Kirk and Mercat ; ſo the Reaſon of Reduction founded upon 
_ Sickneſs, becauſe he went to Kirk and Mercat, ought not to be elided, by alledging that the 
Defender was in Health, tho' he went not to Kirk or Mercat : And if equivalent Acts were 
ſuſtain'd, this Law might be eaſily eluded, and the Effect of it would become altogether ar- 
II. TuE Acts condeſcended on are not equivalent Signs of Health, to the going to 
Kirk and Mercat: Firſt, Becauſe theſe Acts of going to Kirk and Mercat, are fix d upon by a 
long Tract of Deciſions, and ſo are ſolennia jure recepta; but theſe other Acts, are not ſuch 
as have been found equivalent by any former Deciſion: But on the contrary, Acts of more 
adjuſted Equipollency than theſe, have been repelled, when propon'd to take off the Reaſon 
of Death-bed: And thus in the foreſaid Deciſion, February 1. 1622, it was alledged, That 
the Diſponer was able to go to Kirk and Mercat, and that he went about his Affairs within 
Doors, and came to his on Table, as formerly: And tho' it was alledged upon the penult. 
June, 1635, That the Granter of that Diſpoſition then quarrelled, and which was made upon 
moſt deliberate Grounds; was able to manage his own Affairs, as formerly, having only a Pal. 
ſey in one Arm, which did not affect 77 gment. And the 1. 7aly, 1637, it Was alledged, 
That the Diſponer, who had granted a Bond of Proviſion to his own Son, had no Diſeaſe 
which could be impedimentum rebus agendis, and that he liv'd 28 Months thereafter, and went 
about his Affairs. Vet all theſe Condeſcenſions upon Health were repelled, tho' the Time of 
ſurviving were much longer there than here, the Caſe of the granting of the Diſpoſition much 
more favourable; (and indeed, none can be leſs than this Defender's Caſe) and the Perſons who 
did diſpone, of a much greater Conſiſtency both of Health and Spirit, than the Lord Coupar, 
who was known to have needed little Sickneſs; and much leſs: Importunity and Deſign, was 
us'd in this Caſe, to make him do Acts both irregular and unwarrantable. As to the Deci- 
ſion, Hm againſt, Grabam, "tis Anſwered, That it was proven there; that the Defundt 
went upon his own Feet to the Apothecary's Shop, and to his Phyſician's Houſe ; which 
implies aeg in Edinburgb, a going thro' the Mercat, whereby the Law is ſatisfied; 
and a public, Act Was done, which might be proven by unſuſpect Witneſſes. And as 
to Pargillis's Caſe, the Diſpoſition there, was made in favours of a Grandchild, with whoſe 
Mother the Grandfather had promis'd: the Eſtate, at the contracting of the Marriage, he ha- 
ving been-Party-contradter for her, tho' that Promiſe was not inſert in the Contract; likeas 
the Diſponet went to the Ground of the Lands, unſupported, and gave the Saſine himſelf: 
And albeit he rode to the Mercat, becauſe he was goutiſh, which is the only Diſeaſe that 
was proven, and which is, in the Opinion of Phyſicians, rather a Pain than a Diſeaſe ; yet he 
went to the Mercat, unſupported, from his Lodging. nt,” 
III. Az u theſe Acts condeſcended on were done at ſeveral Times, and might have been 
very eaſily done linglys by a Perſon who was ſick, and none of them are ſuch Acts as require 
Health both of Body and Mind, as doth the going to Kirk or Mercat; nor did they require 
the coming abroad to open Air, Which is the ſevere Trial of Health: And all theſe Acts were 
tranſacted intra privatos parietes, and ſo ſubject to Suggeſtion and Colluſion, the W itneſſes 


being ſuch as were under the Power of the Defender, who did elicite the Diſpoſition, _ 
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the apparent Heir being abſent, and very remote, as is ordinary in ſuch Caſes: Whereas the I 
going to Kirk and Mercat, are Acts wherein the apparent Heir may hear a conjunct Proba- 

ton; and wherein tho' the Witneſſes to be led for the Defender, deſign to prevaricate, * a 
the Fear of being control'd by a Multitude, would hinder them to adventure en the de- 
r 1 Cngre Bo Pp 4 \ 1 N 1 4 f ) IE " \- 1 5 If) . 3 > i i 5 e N : 
e a * A 1 10 "HAD . LEE RS ls” i 5 
TV. ALL the Acts condeſcended on ſeem to be done ex Is diligentia, & aſfectata 
diligentia pro negligentia habetur ; nor can any Cs. be eſteemed equivalent, except they were .. 

fach, as leatly evidence, that if he had deſign'd to have gone to Kirk and Mercat, he could J 

have done the ſame: Whereas in this Caſe, when the Defunct deſign'd to go to Kirk or .. I 

© Mercat unſupported, as Law requires, he could not perform the ſame, but behoved to be 
3 as ſaid is. By which it clearly appears, he did not any Acts that were equi- 

ent. 3 ee e 


W 


7. ** a of "II mg. * x W 4 
waa 6 . 2 „ ee „ ee ee . oo rg 


To his actual going abroad to the Kirk or Mercat, I make no Anſwer, ſince our Law requires 
his going unſu be. allegged, in this Caſe; for: 
Mercat 1s an Leap mon takes Ol Res n of | th⸗bed, 1 2» Je! 
eludes the Exceptioh gf Ding to Kirk and Mertat. And fo unfavoimable have their Redu- 
ctions always been in our Law, that the 
the Defende 
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diſtant three Pair, and ths Lord Conpur. uſed of dinarily td Walk tliere unftipporred?, So that 
when he took Su we ere at 2 
it ſhews convindingly, that his Ir 


over this laſt 1 but from 


make this Di 3 ſubſiſt, were not wantitig to' uſe all Endeavours for carrying him 
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Sxrxixd thefl your Lordihips have been fo rigid Obſervers of the Law,, in prejudice of 
poor Children and poor Relics,” who were unprôvided, I hope you will not prbſtttute it in 
| favour'of' a Stranger, who had formerly gotteſm all the Defunct's Eflatein Jointuręe: Reward 
not thus the Importunity' of Wives, and bribe not avaritious Perſons to'trouble us at 4 Time; 
| when we ſhall think afl Time tob ſhort, to be employed in the Service of Him, whom we 
ve fo much; and ſo often offended : and take Hot from us in one Deciſion, the Protection 
4 of the Law len our Judgments' are frall, the Quiet of our Souls when we are ſick, and the 
Love of dur Succeſſorb when we are dee. 1 
IAEA Lordi reduc d the Diſpoſitius. -Y 
; 1 lor 2 Nod 1 | | 
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Hou far Reftitutions, by way of Juſtice, are pre judged by | 


* 


Might ſtand in the next Degree of Guilt to thoſe who forfaulted the Earl 
of Bramford, if I thought that his Merit, or your Lordſlups Loyalty needed, 
that I ſhould urge much the Favour of his Cafe. He was a Perſon who car- 
SF: ried the Honour of our Nation as far, and as high as could be expected from 
che ppt Subject in much better Times: For after that his Merit, armed 
merely by his own Valour, had rais'd him to be a General in Sweden, he was 
neral in 'Exg/and, in a War, wherein all his Nation were ſuſpected, and did there 
Actions worthy of our Praiſe, and their Wonder. But whilſt he had refus' d to draw a Sword 


7 


ngdom, over which a no Juriſdiction, and forfaulted him by His Majeſty 
and at 125 Purſuit of His Majeſty's Advocate, when he was hazarding his Life for His Maje- 
s own Command, and in His own Preſence ; and the very Day after he had gain d 

that Battle for Him, which, if proſecuted-according to that brave General's Advice, * 
c 


have ſecur d to Him that juſt Power, which thoſe Rebels were ſcruing out of His Hands. 


Farl of Forth being, with His Majeſty, reſtor'd to his own, his Lady and Daughter purſue 
ſuch as intrometted with his Eſtate, and inſiſt now againſt E. C. who, for being General to 
the then Eſtates, got 40000 Pounds out of the Eſtate of the Earl of Forth; which was a 


Part of that Sum, which was due to his Lordſhip, upon an heritable Security, by the Earl of 
Errol and his Cautioners. In which Debate, if I uſe Terms which may ſeem indiſcreet and 


zealous, I muſt be pardon'd, ſince I ſhall uſe none, but what are forc upon me by that Ad 
of Parliament by which I plead; ſince E. C. is a Perſon to whom I with much Succeſs in 


every Thing, ſave this Debate, and to whom my Reſpect are above Jealouſy. | 


Ir is alledged for E. C. 4 That tho ſuch as are reſtored againſt Forfaultures, by way of 
„ Juſtice, may by virtue of their Reſtitution, repete all that is extant of their Eſtate, yet 


eth from Hand to Hand, without bearing any In- 
« preſſa, whereby ſuch as intromet witch it may know how it came, and whoſe it was: Nor 
« doth the Nullity of a Title in the firſt Obtainer, infer Repetition of Money from fuch 25 
« derive a Right from them, as may be clear'd in many Inſtances; for if Money had been 
« paid to one, who obtain'd an unjuſt Sentence from the late Uſurpers, yet they would not 
« be liable in Repetition, after that Sentence were revived and declared null. 


« they cannot repete what Money i pſi to them; for 1. being res fungibilis, and 


Ir one ſhould ſerve himſelf Heir — and as Heir aſſign a Sum to one of bis De. 
« bitors, tho his Service were thereafter reduc d, as unjuſt, yet could not his Aſſigney be 


obliged to reſtore what he recover d by virtue of that Aſſignation. If the eee 


« ſhould preſently gift an Eſcheat, tho' the Eſcheat, and Horning whereupon it procee 


« were thereafter reduced, yet a Sum paid by virtue of that Gift, when ſtanding, could not 


« be omen: And if this Principle were not ſuſtain'd, all Commerce would be deſtroyed 
o* E. C. his Title be now reduc'd, yet it was valid the Time of his Intromiſſion, 
« which is ſufficient to aſtruct his bona fides: And Lawyers, even in Intromiſſions * 
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. ſo 
4 Roe of Forth be faid tobe Loſer Ny. e the Ea for the Timentonld 
* have brouy | 


ference ſtated in Law, 8 Reſtitutions b 


ter vueniſſe, & tantum retire juſtia gu 


— b in a Juſtice- court for 
againſt which Sentences, tho the Perſon forfeited were reſtored, yet it mi 
ſuch as intrometted by virtue of Warrants or Aſſignations from 1 Eſtate, ſhould be forc' Cn 
to reſtore all they received. But others may be-forfeited, as the Earl of Forth was, by virtue 


own Nature, but behoved to be acknowledged 


n nor was 


 _ ratronem, get it back; notwithſtandin 


e be n 


_ l ea 


ve 3 ap type) bah or 


t it in, and 
„have got neten n 


"To theſe Grouazz l e (My 


converted t to their Own Uſe in which Nn ane not 
the-Perſons td en ene, 9 L. * 4. 5 N 9 11 ; 7 
11 53066, 48 t! * ie 170. ee 
Lords) replies: for dhe Rad of Forth, That there is 4 Dif: 
way of Grace, and Reſtitutions by way of 
e: In Reſtitutions 5 of Grace, the Guilt ei rho! the Puniſhment be Acid, 
ed, not 1 but to n 3 md 8 he 

2 what is extant of his Effate: in Reſtiturſons by way of Juſtice n- 
rocov 4 8 Have REI RI FN it can never be 
ſuſtaim d as a 


arrant to any 


extant; but all that be o them ſtored. - But Ml Senor King a may 1 Ahn. 
guiſbed further, (as Beffur oe. lit. 4 . Joffirig) into füch, as they were un- 

_— erſon was not obliged to know thelnpiſtice of Forfeiture : As if a Man 
urder under Truſt, or a ELanded-man for Theft; 
ght ſeem hard, that 


of Sentences, which were no fooner pronounced than they became Treaſon, by an execrable 
averſion, not in the Pannel, but in the Pronouncers, and were not only Treaſon of their 

treaſonable by all ſuch . of them: And 
ſuch ſure was that Sentence pronounc'd a the Earl of Fortb, which was againſt the 
fundamental Laws of this and all Nations, and which is declared by the Act of Parliament re- 


ſtoring bim, to have been, at the Time it was 1 Act 5s N vg and an In- 
dab ue herd e Royal gaps. gold ee i Dan 291 


88 


Jad ren A RS 
Tals being the State of this Reſtitution, iti (My Lords hanſwerd to the Defence, That 
it is defoftive? in the Application of all its Parts; for, that this Money was not rer fungibi lic, 
becauſe the Law diſtinguiſhes all Eftates in mobilia (que ſunt fungihilia) immabilia, 
mins debitorum. Nomina debitorum are Bonds due to, the Creditor'; which are of a 
middle Nature, betwixt Moveables and Immoveables; and theſe fall, certainly, nnder Reſti- 


1 43 #7 


_ tution, by way of Juſtice, even e to the Defender's own, Principles; for they bear 
the Name and Impreſſa of him to whom 


the) belong; and ſo the Intrometter is warn d to be- 
ware of them. And that this Money crav'd here to be repeted, was ſuch, is very clear; for 
it was due upon an heritable Bond to the Earl of Furth, by the Earl of Errol and his Cau- 

confounded with the public Treaſure; for E. C. got a 
upon it, before the Public obtain d a Sentence for it, and got a Warrant for that 
. Sum, owing by that Bond to the Earl of Furct, and got Payment of it from the Earl 
Pune. Debicors, res el 3 7 So 1 n yon! . allow this Fate rern its own 


IAG to hs echt de aaa Deka gi Wt is founded er his 3 to in- 
tromet with the Sum, ſor Payment of a Debt due to him, (he having been General at that 
Time) from an Authority then in : Tis replied, That bona fides in the Intrometter doth 
not extinguiſh and take away the Rig of the true * nam quod meum eſt, ſine fas 
Ho meo a me auferri nequit. And Lawyers determin, to denude a Man of his Froper- 
ty, there muſt be ſome Fact of his, either /e obligando, or delinquendo; neither of which can 
be alledged in this Caſe: And if the Earl of Forth was never denuded, then Calendar could 


have no Right; for, duo non poſſunt effe domini in ſolidum unius & ejuſdem rei: Which Ma- 


xim holds ffill in /peribus & nominibus debitornms; for tho ſometimes it may fall in numerate 
Money, the Dominion whereof is, for the Good of Commerce, ſometimes tranſmitted by 


_ imple Numeration ; yet it never fals in ſpecibus, ſeu corporibus. And that Money due by 
Bond, is not of the Nature of pecuris mmer ata, is clear from. Si certus, f. de legas. 1, 
1 And if a Robber take away my Cloak, and give it to a Stranger; yet 1 would, per rei Vinds- 


of the Defender's bows fides: But here there was no 
bona Fader, ſeeing E. C. was obliged to know, thattheFarlof Forch was unjuftly forfeited ; and 
that the A of Parſament, againfl which there is no diſputing, has declar'd it to have been 
Treafon. And if E. Q were — ued for oppoſing His Majeſty at that Time: for concurring to 
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ddieumnitye Bg, in the Caſe of 
demnity, ch 


na flder, but where ãt is founde 


juſtice, not of Cemency. Ci cgiminaliten 


Rebels find, that they can never be ſecure of any Prey ſo obtain 


Reſtitution of HAurniꝰs Eſtate; wich is err 
Forfeiture, vannot defend him: . F 


at Warrant proceeding; 
that his v Hide, which could 1 Tofs 
defend him againſt the teſtori 


giof Forth's, to:which he had, :a/iunde; no Right? Thertisno bo. 
AT upoma Title; Q abi non ſubeſt titulus, ibi hon eſt adm ittenda ba. 
na fidas. But ſoit is, that E. C. bis/Title, via The Fonfeiure the Burlef Forth, isdeclar d by 
Parliament, never ta have been a Tule: But E. C. whowas a Member of that Parliament 
which: forfeited the Earl of Font h, and: General of 1 Which defended them, is in 
the ſame Caſe, as if Two Robbers had taken a Bond from a free Liege, and had given it to 
one of their own Society, who was at leaſt a Spectator; in which, tis moſt certain, that the 
free Liege ſo robbed, would recover Payment from him Who intrometteeu. 
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B v this unwarrantable Intromiſſion with the Earl of Forth's Money. E. C. became his 


Debitor; and the f 


ient Act of Indemnity could no more defend E. C. init this, 
than it could againſt 


is other Debts! Indemnities are defign'd to ſecure againſſ the Prince's 


Purſuits ho gave them but nat to ruin Innocents; elſe were theſe Indemnities Acts of In- 


| em judicium interventu indulgent is ſcriptun 


eſt | 
4 Cornel. de falf. '"Ananeſties are but general Remiſſions, and ſo cannot be ſtronger as to all 


Crimes, than a particular Remiſſion is as to one: But ſo it is, that a particular Remiſſion can 


only diſpenſe with the Prince's Intereſt: Nor doth it cut off the Purſuits of private Perſons, 
as the former Law obſerves very Well. And the Emperor, in another Law, tells us, Nee in 
cuju/quam injur iam benaſitia tribuere moris noſfri eſt, I. 4. c. de emancip. libero 
E e e e OTE ning 36 re to unit Vo benni 
Fa on theſe Grounds your Lordſhips haue an eaſy and juſt Moſher of the Anſwers which 
may be made to the Inſtances adduced ; for we are not in the Caſe of ſuch as obtain Gifts 
from the preſent Exchequer, nor Rights from Heirs once lawfully ſervd: For the . 
ction whereby theſe Rights are eſtabliſh'd,: are not funditut taken away, nor were the ſingular 
Succeſſors obliged to know the Sentences; whereupon. their Rights were founded, to have 


been null, as E. C. was in this Caſe; nor can this prejudge Commerce, except among ſuch 


as are obliged to know the Grounds of their Commerce to have been unwarrantable; and 


| Rapines and Violence ſunt extra Commercium, which is ſo far from being an Abſurdity, that 


it is an Advantage; for this IP to ſtop all Commerce amongſt Rebels and Uſurpers, 
and to looſe theſe Cords by which they are tied: And from this, N to repreſent 
to your-Lordſhips, That by this Deciſion you will do more to hinder Rebellion, and to en- 
courage Loyalty, than Armies can do: For ſince no Man will hazard Hanging and Damna- 
tion by Rebellion, without he be baited to it, by the certain Expectation of a Prey; ſo if 

10, they will 3 nel- 
ther be ſo eager to have ſuch as are loyal forfeited, nor ſo deſirous to ſettle upon themſelves: 
Eftaedforrobbldeanrn r mow egoiito whey i dg! F 


T As to that Principle, That whatever Defect was in theTitle here, yet there was none in the 
Numeration of the Money; and Defects in the Numeration are only objetted againſt ſingular 
Succeſſors; It 1s anſ t That vis eff vitium reale, & afficit rem ipſam licet reer 
mille manus. And this original Sin infects the whole Iſſue; for — 


x 4 
2 


fe habet: And Plin. lib. 3. epiſt. 9. informs us, that Cæcilius Claſſicus having robb'd the Pro- 
vince which he commanded, and having paid his Creditors with the Sums extorted, pecune 


guat creditoribus ſobverat, — revocatæ. But tho this might be alledged where there re- 


mains ſtill ſome colourable Title in the Author, and where the ſingular Succeſſor was not 
obliged to know the Defect; yet in this Caſe it can never be pretended by E. C. whoſe 
Right is funditus taken away, and who was at the Time the Money was aſſign'd, or was 


numerate to him, obliged to know that Defe& in his Right, which is now the Ground of 
this Reſtitution. 1 2 X | ES EY . IT 7 « 8 1 > 175 . ; 8 7 SO = 121 4 i 1 12 \ . 5 5 | ; *;q 
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I ſhall not trouble your Loxdſhips with anſwering thoſe Objections, founded upon the 


Earl of Fortb's ratifying and homologating his own Forfeiture, by giving in a Petition, 1647» 


when he was content to accept back his Heritage, without theſe Sums; for it is known, t 


Petition was not ſign d by himſelf, nor did he ever appear before thoſe Uſurpersz and what 


was done by his Friends cannot bind him, eſpecially. whilſt that Uſurpation continu d, under 
which he firſt ſuffer d; nor to the Act 1662, wherein ſome Intrometters are declared free; 
for that Act was only conditional, and upon Proviſion that His Majeſty ſhould pay the Earl 
of Forth's Succeſſors 189000 Pounds Sterling, out of the Fines; which Condition was never 
purified; and I wiſh it had, for that was much better than what is here expected: The 
Groundd are ſuch, upon which none, but ſuch as are ready to drowyn, would faſten. But ( My 


Lords) if I needed to prepoſſeſs you with what the Parliament deſign d in this Reſtitution, 


nd hinvagainſt theIuofs-of his cen date, haltbe able? | 


tates could not tranſmit 
a better Right than they had themſelves, nemo poteſt tribueri alters plus juris, quam ipſe in 


I might i eaſy clexr chat 6 83 deten 1d theſe 8 Bou be liable; 3 " when Daw 


Hamilton be Ear of Eri ore: abſolyd as the immediate Debirors"it is" Fery well 
knowny tbe 3 were abfolwd- upon expreſs Proviſion that they ſhoud deliver to the 
Furl of 'Forth's' Succefſors'fuch Papers as might prove the Intromiſſſoh of theſe Defenders; 

which had been unneceſſary, if the Intrometters had not been liable; and the Reaſon Why 


theſe Debitors were abſolved had been — wy Intrometters bad not been liable? Hut 


to what purpoſe ſhotild the Parliament have reſtored Furz, if they had not defined the In- 
trometters Aould be Hable ? For the Patliament — that there Was nothing elfe which” 
could have been reach'd-by this /Reſtitorion, :except theſe Moneys now purſued for and ſo 


their Juſtice had proved an Airy and empty Fanfare, brin) in — With it but che Occa- 
ſion of certain N an uncertain Expectation: To avoid all which Debate; the 
Parliament have expreſſy ordaind che firſt Dehitors to produce theſe Papers, for Ong, 


tart theſe Intrometrers; who'cure'thereb 90 declared lache 3 Which Words are ſd Expreſs, 4 


__ renz, all Cavil, as well as”! ale een Rom a nine 
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TuI s bein the Nabi f on our Parſult; aud theſe 3 to any pretended Difficul 


ties, it is humbly recommended t your Lordſhips, to give a 'Teſtimony' of your Hatred a- 


gainſt thoſe violent Courſes formerly practiſeg, and to teach Poſterity what ſuch Invaſions 
may expect. I know well, that no Man has eſervd better of His Majeſty than El C hatli 
of late; and I hope, that when you have decided againſt him, he will n acquieſce to 
your Sentence, as 4 further Proof of his fincere Loyalty, Nec tol/ituii percutum, 5 reſtitua- 
tur oblatum. I confeſs, that he did not yield to ary x; Yo effions}' 1 they had overcome 
the whole Nation, and that nothing but the Perſuaſion of his being then employed in the 
Service of tis Conſcience and Country, could have withdrawn him from the Service of his 


prince: But this can plead no further, than that his Prince ſhould pardon theſe Eſcapes, not 


that He Ou rewarc en, Ee to 20 Pom Imagery 115 His faithful F niends. 
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9 uſe, and of your Lordſhip's Learning, as well as Integrity; I ſhould be 1 
— 5 what jealous, that the learn'd Diſcourſe you have hear Pa in favour of my 
. C. might leave ſome Impreſſion. But (My Lord) think it impoſſible = 
f es 18 beſide thofe unjuſt Judges who forfeited” the Earl of Forth of his 
W Sum, would again forfeit him of we gairotty, 1 7— do I imagine, thas 
75 . oy 8 85 A wy had 17 a an e Nos rr own feveriſh 
, "nation at ur Lor 0 t Exam le, ou 
Would ſhare their Fs but ware their Focuſes WEIR * ene * f 25 
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A [ntromifſion be moſt unwarrantable, yet are they not: made lable by that in a 
= *© rents. Likeas, tho' theſe Moneys due to the Earl of Forth, did at firſt bear Annualrent. 
_—_ - 8 yer they being once uplifted, became a Sum lying in Caſh, which: E. C. was not obliged 


dio re-employ upon Aunualrente, and by the Ad 16% 'whereby His Majeſty. was to 
.F '< repay. the Earl of Forth, he was only to be repaid-of his principal Sum, but not of his 


* 


: oe | ” a 


f him tanquam 


8 Fo 4 
4 15 


= lch themſelves by their Violence. And fince the Fear of 
=_— Puniſhment is ſcarcely able to reſtrain that Wickedneſs, to which we are naturally prone; it 
=_ | were abſurd to heighten our Viciouſneſs by Rewards: Whereas, if male fide: poſſeſſores 
| ſhould not be liable to repay Annualrents, they ſhould be enrich'd by their Oppreſſion, and 
ſhould be baited to commit Violence, and to maintain themſelves in it; for they ſhould be 
ſüure lucrari (at leaſt) uſuras rei, per vim & injuſte ademptæ. And therefore (My Lords) 
thoꝰ the Law makes a Diſtinction etiam in male fidei poſſeſſore, inter corpora, ex quibus frutfus 
—_—  . naturaliter proveniunt, corpora ſterilia: Yet, they do not this upon Deſign to favour vi- 
—_ .. - cious or violent Intrometters, but in order tothe ſeveral Ways of taxing the Reſtoration of 
_ the Perſon injured; for, where the Bodies unjuſtly intrometted with bear Fruits, they or- 
dain the Fruits to be reſtor d; but where they bear not naturally Fruits, the Law doth not 
ordain the Intrometters to be free, but to be liable in damnum & intereſſe, & in omnem cas 
am. This the Law defines to be all the Advantage could have ariſen out of the Thing in- 
- trometted with. This being an uncontroverted Principle, I humbly conceive, E. C. ſhould 
be liable to theſe Annualrents acclaimed, and that upon theſe Three Conſiderations. 


FI RS r, This Sum intrometted with by E. C. was a Sum bearing Annualrent ; and there- 
fore, Forth being reſtored by way' of Juſtice, tie ought to be put in the ſame Caſe he was 
in before the Forfeiture: And if the Money were now lying unuplifted, Forth would be 
preferred to E. C. qnoad theſe Annualrents, which clears; that they were never due to E. C. 
and if they were not his, he ought to reſtore them. The Forfeiture is declared to be no 
Warrant; and fo, tho“ E. C. were in the fame Condition as a Stranger is, who intromets 
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oft undeniable, that the vicious In- 
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is not accounted inter mobilia, and ſuch a Bond pro feuds habetur: Nor can it be ever ſaid, 


dus reit, & omnem cauſam opportet ; nec ſolunt'eos qui peveepti int; verum. / plus ego per. 


 titor percepiſſet, ſi ei poſſidere licuiſſet, vel quos poſſelfor quo alios diligentior non eſt, percipere 


be had re-employ'd them in other Hands upon the firſt Terms: And if he, ſtudying either 


eli; it is anſwered; That Annualrent is here due & e lege, & ex pa 


Adr © @ 1 eee 
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mialretit is due; even Where" it w Yar rſt ferzün is clear from g gui U it u , if) 2 
forte tal finn, giz # ſterlleti er ant, vel tempore periture & h diſlractæ ſim vero A 
Pero, Tint pen f petite engere ut ſbi preis & re pre fextur; Upon which-Law:the Do: 1 
Cors obſerve; chat male Fan Poſtyor Teherur rem pfem reftutuere; fi exter;utl pretium (5 . . 
ha non tel: "Bit tue more cer Money bearing) Annualrent is infrometted with, =_— 
or there the proper damnum & mtereſſe 1s Annualrent, and dur Lavr calls Annualrent the 1 
Intereſt of Money. So that tho the Money had been fferilir, yet the vicious Intrometter _ 
would have been liable in damnum © 'intereſſe, and the 72855 and Intereſt of Money'is ' + i 
Annualrent: Nor is this Money of the Nature of that Money, Which the Law makes ſter:lis, 20 


for here was an heritable Bond bearing Annualrent, nomen debitoris, and which in our Law 


that this heritable Security was lawfully looſed, no Requiſition having ever been made. 


r 
2 | 


NoTHER Gro 80 Upon is, That mate er tenetur non ſolum in fructus 
perceptos, ſed in percipiendos,.1. ſed & partus ff. quod metus cauſa; where the Law deter- 


** 


mines, that when any Thing is vi, vel metu taken, partus ancillarum & fetus pecorum, & fru- 


cipere potui & per metum impeditus ſum hoc quoque præſtabit. And when Lawyers conſider 
us illos percipiendos qui ſunt reſt ituendi a male fide poſſeſſore, which they call Fructus ci- 
vile they define them With Bartolus, ad l. e diverſo F. de rei vindicat. to be vel quos pe- 


potuiſſet. According to which Characters (worthy of their wonderful Author) theſe An- 
nualrents are to be reſtored upon both Accounts; for they might have been uplifted by the 
Fart of Forth, if this Forfeiture, and Intromiſſion had: not interven' d, and by E. C. had he = 
continued theſe Sums for After-years, as in the Beginning, in the Cautioner's Hands; or if 553 


his own Gain or Conveniency, has inverted the primitive Uſe of Forth's Money, ſhould ei- 
ther his Gain or Humour prejudge Forth? Inturia ſua in rebus alienis nocere non debet. And 
Copus Pariſienſis doth excellently obſerve, That /icur ile qui culpa deſit poſſidere pro 775 
ſelſore habetur, ita & ille qui fruttus percipere potuit pro percipiente babetar, /{ culpa ſua deſiit 
nn poſſidere. What can be more ſolid or plain, tho E. C. had not employed them upon 
Land, whereof he ay the Fruits conſtantly, ſince they were ſo employed? If a Man 
be violently ejected out of a Mill which was grinding, a Coal-heugh, or Salt-pan which was. 
going, he would certainly. be reſtor'd, not only to his Coal-heughs or Salt-pan, but to all that 


| they might have yielded: Much more then ought he to be reftor'd to his Annualrent, which 


Was a more ſure Product than theſe. And whereas it is pretended, That an Intrometter, 
* tho' wanting a juſt Title, is not obliged to improve the Money ſo intrometted with by him, 
* and ſo cannot be liable to pay Annualrents for it. It is to this anſwered, That tho' he 


be not obliged to improye them, yet he ſhould be liable, if he alter'd the natural Improve- 


ment of them: This would not be”allowable in bone fdei polfelſore, much leſs ought..it t6, 

be indulged in m/z; fdei poſſeſore; and tho the Intrometter in crimime repetundarum, be not = 

able n l as, yet lie is Hable in quadruphim, Which much exceeds theſe, and would allo oO © 
be liable 77 #/ir45, if he oe ith public Money bearing Annualrent, Which is ou. 

Caſe. . And whereas it. is pretended; That Antmalrent is in our Law valy due ex lege, aut ex. 

Pat s anſwered, " Annualren 0: Ex lege, becauſe 

in Reſtitutions ex 7u/t3t;a, the Patty "ought to be reſtored in integrum, cum bmmi cauſa, in 

Which Annualrent is included; & ex pacto, becauſe C. hath given his Bond to ſecure the 

Debitors, as to all Damage or Intereſt they could fuſtai ee. 


Tux Third Principle fix u on is, That E. C. gave bis Bond to relieve the Earl of Kin- 
oy and Errols Cautionets, of all Damage and Intereft they could ſuſtain by paying theſe 


. 
89 
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3 6112 to him; and therefore, ſeeing they are now abſolvèd by the Parliament, upon-ex: * 
reſs Proyiſion, that they ſhould make out the Intromiſſion of ſuch to whom they paid the „ 
Wk it follows by an infallible Inference, that they are liable io the Farl of Erez ee. 
what Damage. he ſuffain' d, and he, by this Sentence, is ſurrogate in their Vice. And E. O. 1 
having (Ye this Bond, . ſhould have always. look d upon this Money, as that which he was 
more Ways thati tied to improve, and fhould have known, that this Talent was not to have 
%%]. ̃ ⅛ͤͤD¶u Ther oarey 3 „ . 
Iwill not burden your Lordſhips, with ſatisfying the Clamours rais d 
9 this Purſuit. - Ie 1s not crayed; th: whe. antes beftow E. C's, * 
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Whether Ships taken after they habe carried C ande, 


| Country « 
Beach, whoſe Sentences ray” convince, if not ſatisfy, even ſuch as are Loſers by them. 
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WY Client i is, 1 (My Lords) take as n Yi to Fs Majety in ti 
War; but it is by a Privateer, Who makes all rich ſo: His Ship is ad- 
| judged Prize; but it is by the Sentence of a Judge, who having the Tefth of 
. hips as his Share, as too much intereſted to releaſe he: when ſhe was 
taken. a our Law being jealous of that Court upon. that Account, has a- 
low a Remedy by your Co, againſt what Injuſtice they could commit; 
and when we are concern'd with Strangers, and to let Foreigners know what Mae our 

it was fit that they ſhould have entruſted 15 Deciſion to your illuſtrios 


Tur Sentence a bat Ship Prize is, by the Admiral, founded upon theſe Uu 
Grounds, © #ir 7155 1 15 jeſty has, by His Declaration ordain d, that tall Ships whi 
«© were fail'd by 8 Endes the Hollander, ſhould be ſeiz d upon as Prizes; and 

« this Ship — ald b = Tollandoro, at leaſt Three of them were of yr Nation. 4 

{Ground was, hat he carried ben F. uns Goods for ui His Majeſty qys Bu 
ce « mies vis. Stock-fiſh, and Tar; and tho' he was not taken wit Contraband . 

et he was taken with that Salt which was the Return of theſe, having loaded in Salt as t 4 
“ Product of theſe Goods. My Client has rais d a Reduction af this Decreet, as . an 
reclaims againſt it upon theſe Reaſons. 
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their Service; eſpecially fince ah Hader, it is ee to them . manage their 
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ders, that therefore it muſt not be lawful to fail with Hallau drs: For the Deſign of that was 
not ſo much to allow the Flaudrians i fail with Hallauders, as to ſecure them againſt Sei- 
Zures, * oy the Preſumption of their ſpeaking Dutch, becauſe of the Vieinity of OT Lan- 
ays the Treaty: And if this had not been granted to the Flandrians, 

have been brought in, upon Pretext that they were fail d with Hollawders. 
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alled Contraband; ſeeing Contraband Goods are only. duch as are determin'd: to be fach 
by an expreſs Treaty,, or by the general Cuſtom of Nations: Neither are Contraband Goods 
ſtill the ſame every where, but are by private Treaties with Allies, eſtabliſh'd to be ſuch, in 
_ reſpe& of ſuch Terms as are 
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Commerce, without wronging His Enemies, 
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Ap fo clear, that the . ohibited, is only Corn carried in to. Cities be- 
ſieged, or to Armies of the Enemies, but at our Allies T not abſ olutely p ohibited to 
8 carry Corns to any who are in Enmity with us; your Lordſhips will be pleaſed to conſider, 

that Come utus ſignifies properly, a ee, granted to Soldiers to go and return ſaluum con- 

| „ & IOLL clear 1e V Litle, C. de comeatu. And tho” ſome have taken the 

Word thereafter in a tranſlatitious Senſe, pro cibariis & alimoniis exercitus, yet to extend 
that to all Corn carried in by way of Commerce to an Enemy's Countty, ſeems very hard; 
1 where it is not carried in alimoniæ ſed commertit ergo: And tho Corn as the Staff 
ife, be Og Tookiall prohibited, yet that ſhould not be extendedyto'Stock-filh 

and other leſs neceſſary Proviſions; and tho it were extended to theſe, yet the carrying ſo 

Tmall a Quantity could no more be eſteemed a Contravention of the Treaty, than'the carry. 
ing alittle Money, (without which there can be no Trade) could be eſteem'd a Breach of 
that Part of the Treaty, whereby Pecunia or Money is ordain'd not to be carried: Ji qui 


Num. 6. From which I conclude, That the Prohibi. 
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| Stock- ſiſn Tied in dere, as might ſhew any De of 
' ſeeing it was carried in a very ſmall Quantity: | 
er's on Company: and if they had deſign d dg hat n 
carried them in greater Abundance: And Tar is the Product 
merce in it is neceſſary for them: A 11 ile 9199 e 0G 93. er | 
CECT 2101 SIWROT 9212S * ee g 
AND whereas it is contended, . That the 1 former. carried Enemies Goods, and 
4 conſequently had tranſgreſs d that Article of the Treaty, whereby ona Hoſtium tuto adve- 
« here non licet. Tis anſwered, That if thay had been taken carrying theſe Enemies Goods; 
the Goods could have been confiſcated, hut not the Ship; it being ae hag by-the Law of 
all Nations, that it is lawful, even for Allies, to fraught their I to Strangers, in order to 
civil Commerce; and that to hinder this Käberty, is a Breach of the Law of Nations; as is 
very clear by the Conſtitutions of ſeveral Nations, printed lately at Venice; where amongſt 
other Artieles, it is determin'd, Si & ndvis ©; merces hoſtium ſint, ſtieri ea capientium; ſi ve- 
ro navis ſis pacem eulentium, merces autem hoſtium, (which is our Caſe) cogi poſſe ab his qui 
bellum ger ant navem, ut merces eas in ma As portum deferat, qui fit ſuarum partium, ita ta- 
men, ut vecturæ 3 nauta ſoluat. Since then by the Law of Nations, the Skipper be- 
hov'd to have had this Fraught paid, tho he had been taken carrying Enemies Goods; it were 
againſt all Senſe and Reaſon, that his Ship could have been confiſcated for carrying them. 
And Camden, in the Year 1597, tells us, That Pole did by their Ambaſſador complain, that 
the Law of Nations was violated, in that the Engliſh had, in their War with Spain, challen- 
ged their Natives for carrying their Goods to Spain... And Serviens relates a Deciſion, 12. 
December, 1592, wherein ſome Hamburgers were declar d free, tho they were taken carrying 
Corns and other Commodities to ain, and becauſe they were Allies; for the Parliament d 
Paris thought, that Allies deſerved better than others. 
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Ir we conſider the Treaty with Sweden, we will find, That Ships carrying Contraband 
Goods are only to be ſeiz'd on ſi deprebendantur ; which (like all Words in Treaties amongſt 
Princes) muſt be taken in auguſtiori ſenſi ; nor ſuits it with the Generoſity of Kings, to take 
little airy Advantages of one another, and to debate like pedantie Formuliſts, who enſnare 
one another in thin Cob- webs, as Spiders do Flees: But in no Senſe can theſe Words, Si de- 
E be extended to the Ships being taken in any former Voyage; for elſe they had 
been ſuperfluous and impertinent, ſince no Ship can be adjudg d, except ſhe be taken in ſome 
Voyage. The genuin Interpretation of Words is, interpretari /ecundum ſubjectam materiam : 
And therefore, ſince theſe Words are inſert in a Treaty, wherein His Majeſty is to indulge 
Favours to the Swedes, they muſt be in Reaſon ſo interpret, as that they may be a Favour: 
And there is no Favour indulg'd here, if theſe Words be not taxative, and if they declare 
not any Ship free, which is not ſeiz'd carrying Contraband the time of the Seizure. . 


By our Law it has been very wiſely provided, That we ſhould uſe Strangers in dur Ad- 
miral-court, as they uſe us in their Country; Act 24. Jam. I. Par. 9. And it is offered to be 
roven,. by the Law of Sueden Tar is not eſteem'd Contraband; nor can Ships be declared 
ne for what they carried in a former Voyage: And ſince our Natives would complain of 
ſuch Uſage in Sweden, let them not meet with it in Scotland; which is very ſuitable to that 
excellent Title in the Dzgeſts, Quod quiſq; juris in alterum ſtatuerit, ut ipſe eodem jure utatur. 
By the Law alſo of England, (as Judge enki reports, in a Return to your Lordſhips Com- 


miſſion) no Ship is confiſcated upon this Ground. 


By 79755 ( My Lords) to conſider, what great Prejudices would ariſe to Trade, if Ships 
might be ſeiz'd, upon Pretext that they carried Contraband'in a former Voyage; for by that 
Mowance, all Ships might be ſeiz d upon, ſince this Pretext might lie againſt all; and every 
poor Merchant might be left a Prey to the ravenous Privateers, who might force them to ran- 
om themſelves from the very Hazard of a Seizure: In which Caſe; whatever were the Event 
of the Confiſcation, yet ſtill their Time and Expence would be loſt, and their Secrets and Pa- 
E would be made open; which is ſo great a Prejudice to Merchants, that by the Rhodion 
n r va aß V non licebat introſpicere, & introſpicientibus ultimum ſupplicium 
%% ¶⁰¶ // - „ e RR” 4.14 


es was likewiſe very fit, that the Swede, and all Princes, ſhould. tie thePrivateers to a Pro- 
dation that fell under Senſe, and ſuch is the vying Contraband-goods preſently. aboard, & 
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abi r0n/tare' 38 one dalitti, and not lay poo: 
199 
. 5 that the Ship! carried Contraband Goods formbriyt In whichthey mi ' trandyreſs 
= . becauſe they could nn be controlid whereas no-ſach Balibood is o'be fear d. if vnlyactug 
earrying can oonffſcate n Ship ;/ inert there, the Rxiſtence af the Goods prechudes' all Bolt. 
8 wr or Falſhoog/' Were it not alſo ver abſurd, to ſeize a Slip; which poſſibly car. 
ried Contraband in a former Vopnger and thereby ruin a great many Merchants who were 
the prefer Ftaughters p her, ard who! neirher did, nor could know! What ſhe had Carried 
formerly? and yet, the bei — their Voyage would be broke, and their Fortunes ruin d 
Or, if mother Skipper or Gr rs had bought her from the firſt Offender, were it nor unjug 
to ſeize the Ship? and 4 ms Ship were Prize, if 15 Corinne + "_ 3 This were 
| rance, and Commerce requires more Latitude, than ſuch Principles 

11 5 80 Om Po efowon FAA Aale aff ted Tf BIR! 8 73 N I 
_ Iv: is, eee es oe nion, That the Conumiſſions granted now, and 
* Old, died eſly a Power to take Ships which have carried Enemies Goodsy «wv 
big a Commit produced in Am 1628, of chis Tenor, together with TWO Decifions of 
© our Admirality to the fame Effect. Neither of which are concluding ;/ for Str 

and Allies/are'not obliged to take notice of private Commiſſions, which are not dew: bi 
fromulgate ; theſe may warrant againft Damage and Intereſt, but not againſt Reſtitution. And 
as to the Deciſions they are founded upon other Grounds alſo. It is alſo urged, « Thx 
a the carrying Contraband being 4 Crime againſt the Prince or State who make the War, 
«there ds uc gue/itum to them, „ Le very Commiſſion of the Crime, cho the Defender 
<be' not then actually deprehended; as we fee in other Crimes, wh Cr) eh rn tho 
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the Offenders be not actually deprehended. But to this it is anſwered, That Princes 
may otherwiſe uſe their on Subjedts chan they ſhould be allow 'd to uſe Strangers; the ha- ; 
ving offended is ſufficient in the one Caſe, but actually offeriding is neceſſary in the other; t 
for elſe our King might at any Time, even after the War, ſerze upon one of theſe Ships, be- y 
cauſe (forfooth) there was jus once perfetF? guz/itum to him by the very Offence, which is 7 
too abſurd a'Conſequence to be allow'd. And albeit all that was done in the Courſe of the f 


War, be ordinarily caveated by the fubſequent Treaties, as to the Nations who were engaged 
in the War; yet Allies being ſecured by no ſuch "Treaties, their Subjects might {till be bable 
to Seizures and Hazards of this Nature, which were both unjuſt and inconvenient. 


- Cons1Der that there is a Difference betwixt ſuch Allies, as are tied in a League Offen- 
five and Defenſive, and ſuch as only enter in a Treaty for their own Advantage, as Swen 
has now done: The firſt are obliged to aſſiſt, and therefore, all Correſpondence in them 
were a Breach; but in the other it is not ſo, and in them that Maxim holds, that cniſibet 
licet uti jure ſuo, modo hoc nom fererit principaliter in amulat ionem alterius. Tho dll this 
Tra ffique that is alledg d were true, yet it clearly appears, that the great Deſign of my Cl: 
ent was not to ſerve the Dutch, but to maintain their own poor Families, in a Way which 
the ſevereſt Lawyers, could juſtify; Remember how little weden is obliged to Holland, wi 
kept them lately from conquering Dermart; ſo that it is improbable they would have ſeryd 
them, upon . to promote their War. Remember how much our Countrymen wete 
honoured lately by their great King, who preferr'd Two of them to be Generals, and Thirty 
Two to be Colonels at once in his Armies: And I muſt likewiſe remember your Lordfhips, 
that the Probation in fuch Caſes is very ſuſpicious ; for there, a Man's whole Eſtate depends 
upon two mean Fellows, and ſuch Two, as are under the Impreſſions of their Enemies, and 
who may expect at leaſt their Liberty as a Bribe, and that their Depoſitions come to us by 

an Interpreter: So that tho' he did not miſtake them, (as he may) yet the Truſt reſolyes at 

mioſt in his ſingle Aſſertion, who is but one Man, and who, by being the ordinary Servant 
= of that Court, is much to be ſuſpected; and therefore, your Lordſhips may call for the Wit 


neſſes, declare their Perſons free, and thereafter exgmine them. 
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LE r us not be more cruel than the Sea, and more mercileſs than Storms, and after that 
theſe poor Men have eſcaped thoſe, it were inhumane that they ſhould ſhipwrack upon out 
Laws, which were to them like hid Rocks, upon which there ſtood no known Beacon. Fi- 
gure to yourſelves (My Lords) how theſe uot Men's longing Wives, ſend daily their lan: 
guiſhing Looks into the ' Ocean, as they can, to find them; or how the Creditors, who ad- 
vanced Neceſſarles for their Aliment, expect Payment Com their Return; and how it m 

prevent the ſtarving of their poor Babes, whoſe craving A petites and Cries, do. probably 
now aſtoniſn their indigent Mothers; it is thoſe you Suit and not only our Appear: 
And how. would we'ute'Enemies, who had murder'd. our Countrymen, when we thus uſe 
our Allies? We alledge, that this is (My Lords) a Caſe wherein Juſtice will allow ſome 

N. of Perſons ; and ſince politic Advantages have given their firſt Form and Being © 

this Law and Proclamation, „ Seizure is ſaid to be founded, conſider, I entreat 

you, how inconvenient it were to difoblige, by a Deciſion, the King of Sueden, * 
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"My it pleaſe your Grace, eee e COTA 


INCE Freedom is one of hi greet Bleſſings" and Pleaſiires of Mankind. 
choſe Laws which deſign to abridge or leſſen it, muſt be very unſupportable 
and unfavourable ; except they Wing other Advantages, which in exchange 
of this Bondage, can either convince our Reaſon or gratify our Intereſt, But 
E if we coriſider the Laws here founded on, wherehy it is pretended, That none 
b Wy but the Indwellers of Burghs-Royal can trade with Foreigners, Fe will find, 
thar theſe Laws are ſo far from being advantagious, either 77 the Public, or to private Per- 
ſons, that they are a great Bondage on the one, and a great Impediment to the Chick” The 
Purſuers, who deſire to leſſen the Freedom of Trade 7 es Sixth Part only of Scotland, 
who deſire to retrench the Privileges of the other Five and the Privilege wherein 


ar, 2 4 we ſhould be declared unfree Men, and unfree Men imports Slaves, in all Languages; 
2 not to, have far he to s our own Commodities, is ak 8 Ae be ach 
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dens and our Eſtates. hag, 


deſire to retrench us; is out Freedom; the very Words | of the Privilege rhey crave 1 


Es . Rs | „ Non 


* 


1 230 Ex be FEM 


Jon CY Pr CEN ear! * we by thets.Go 
; ee 14 MS; ALY l r 
EI 25 + re Tra dete, The rie 9 — is 
pt yp Bt PEE | and ; els have | invited all their 
try to trade, 215 Gone Ag no _Derogation from their Noi. 


by aol Honour, "* The more Money be employ ed upon pg and the * upon An- 
nay Rede the — m is tale 


the r lot t rivate ma by Annual. 
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8 Trade, then the Money of Five Parts of the Natid ST 1* ps Pang 
Merchants, which is not ordinary; and to force us to lend, were unjuſt 3. 

Places in Scotland fitteſt for trading, are kept bound up from uſing the natural 
of their Situation, to the great Prejudice of the Nation; as we ſee in many In 
=D in Lews and B tokeep which from being Burghs, the Burghshave 


eat deal of .M 4. This has ruin d many little Towns, who becauſe they were 
8 from all Privilege of dne were forc'd to get themſelves erected in Burghs- royal, 
and Reer that they were erected, were forc'd to be at the Expences of keeping Priſons, 

ing Magiſtrates, ſending Commiſſioners & Parliaments, making Kab Entertainments, and 
ſo did ruin themſelves without ay Advantage to the Country: And oy ting this, the Numberof 
Burghs are ſo fr ets hat & ame to, Meſh mean Creatures as ſome of them, 
ſent to our an Oats, notwithſtanding they want both Fortunes 
and Breeding, \ t muſt ſit as the great Legiſlators ofthe Kin gdom, and muſt have a deciſive 
Voice in what concerns the Lives, Fortunes, and Honour of the greateſt Peers in it. I de. 
ſign not by this to diſparage all Burrows, for moſt are repreſented by moſt qualified Perſons; 
but to tax theſe Laws Which have foro d eh owns, either * ſend? none, or to ſend 


ſuch as are unfit, 5. All the Colinrry is iI ferv'd';” for in ſome Shires there are but ve 


vantages 
ſtances, — 


and carry out our native Commodities, they muſt lie upon the Owner's Hands; and the Coun- 
try wanting neceſſary Returns, ſuch as Salt, Iron, and Timber, muſt buy from very remote 
aces. 6. If two or three Merchants in better Towns, conſpire not to buy or ſell, but at 


Rates agreed upon amonꝑſt themſelyes, 3 the 2 Caun — , muſt be at their Devotion: 
in 


And this were to gram» Mofiopdlies, not onſy in onę Place, Shire; not only as 
to ſuperfluous Commodities Kate 18, when Vb opofler ade granted) hut as to all, and even 


the moſt neceſſary Commodities: After this, no Man ſhall dare buy a Skin, Wine, or Sug 
but a Burgeſs; ,and which, is 2. harder, this will furniſh Ir ext to Burghs, to opprels Fall 
ſuch as they envy, under the Notion of unfrer Traders. 7. His Majeſty's Cuſtoms will be 
thereby much impaired ; for the fewer Traders be, the leſ⸗ will be bot 1 00 and im- 
ported, and Whatever leſſens Export and * rt, leſſens doubl 4 His eſty's Cuſtoms, of 
the which thoſe are two Hands. 8. Other Nations, who underſtand Trade in in its Perfection, 


ſuch as Holland, do allow all their Subjects to trade without Difference; and it is a Maxim 
amongſt them, That many Hands and m 


any Purſes, make a rich Trade. And it imports 
not to ſay, that their eee differs from our's in its Conſtitutions, and that they 


have Vent for their Commodities all oyer Europe, whereas our Vent is no larger than our 
Conſumption; for whatever Difference be in our fundamental Conſtitutions, yet in the Mat- 
ter of * rade, they ate ſtill che univerſal, Standard: And ſure, it is the vantage of our 
Country, even in order to our Conſumption, to have the Privilege of Trade, in 0 

gs Importzry n we : wh 


Commodities extended to all; for the more, 
modities at lower as and the more | 


ms, Pikes, Oc. will give! * 


op EY 608 it VEE your 8 chat the e of St! as 19 Fl Trades, and 
at ſometimes, i5:neceſſary ; but the ordinary Rule extends there, no further, than that Tri- 
ding do remote Nations, an nd 1 in rich Commodities, ſhould at firſt have ſome Privlieges as to 
their Frections z for elſe, private Stocks would not be pole to compaſs it: But even as to 
theſe; When the Trade is once fecur d, and becomes ea Jy managable, then theſe Privi 
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fall to Spain, ſeem'd as hard as an Eaſt-Iadia Voyage now doth, then Trade needed ſome Pri- 
vileges; z yet note when rience, and Increaſe | of Money has leſſened thoſe Dafficuloch, 


mean Burghs, and in theſe Burghs, Merchants yet meaner ; and if theſe want Credit, to = 


 leges ceaſe, with the Cauſe from which they had their n. And therefore it is, that 
beit Trade wich Foreigners ſeem d at firſt, 3 the 1 of our firſt Traders, when to 


conceive the Privileges Thould:expire. It is known, that the Biſhop of Glaſgow 8 ve only 
Burgh then Liber! 11 trade into the Shire of Argile; and that the Bu dinburgh had 

e 1 to trade in W But chat n now ad phe; 2 a de- 
bac Rürn Pe RIO Neis 12 
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I confeſs, that al N rations in a Commonwealth, o ht to haye different Deſigns, and 7 
* Nine — ſuitable to theſe * as Is prevended but it can by no clear Infe- | 
rence be deduc'd from this, that theſoleLiberty of trading in all Commodities with Foreign- = 
ae, ſhould belong to Burghs 3 but only: that they ſhould have ſome: Staple-goods, wherein . 3 
they only may trade. we are contetit to allow them the Exporting and Importing of „ 
what · is ſuperfluous ; ſuch as Wine, BUSH Spices, Ge. Let all, even Countrymen, have the 
Export and import of what is neceſlary for their own Station and Employment: let them ex- 
,ort Corns, Cattle, Sc. ſince the having theſe Commodities ſignifies nothing, without Power 
to ſell them: and the Liberty of Importing Timber, Iron, Salt, and theſe other Commodi- 
ties, without which they cannot live in their own Station. And whereas tis pretended, « That 
« they are content we ſhould export the natural Product of our own Country, providing we 
« bring home Money only for them: It is conceiv'd, That this Conceſſion deſtroys What 
is conceded: For if unfree Men can only bring home Money, then Free- men and Burgeſſes 
may eaſily underſel them; for few Abroad buy them with ready Money; and Money is the 
deareſt of all Returns: So that theſe who barter Commodities for what they export, may ſell 
much ſooner, and cheaper, if they bring home A in Return of what they export; for 
rt, by itſelf, without Import, occaſions great Loſs; and the Advantages of Merchandi- 
ſing is ordinarily in the Returns. | e e 


f * 


. N A f + „ „„ | : 
WHzrzas it is contended, © That the leſs diffuſe Trade be, it proſpers ſo much the bet- 
« ter; for it may be eaſier govern d according to the juſt Rules. And our old Law appointed 
s wiſely, That none but worſhipful Men, and Men of conſiderable Stocks ſhould trade Ah- 
« road, that thereby poor People, by running over Seas, might not by their Neceſſity of ſel- 
e ling, or Want of Skill, low the Prices of what they exported, and buy unskilfully at high 

« Rates what they imported: And that to defend Trade againſt this Diſhonour and Preſu- 
« dicess Guildries were appointed in Burghs, to ſuperviſe the Conduct of {all vat and 
« 3 55 Abuſes, which Burghs of Regality and Barony wanted, and ſo were liable to ma- 
4 ny Eſcapes. 1 Res 


To this tis anſwered, That tho" at firſt theſe Rules were neceſſary; yet now when Trade 3 

is rais d to ſome Conſiſtency, this Neceſlity fails with its Occaſions; for there are no where 

poorer Traders, than within Burghs; to which ordinarily, the meaneſt and pooreſt amongſt 

the People retire, - when they cannot live elſewhere; and when they are once ſettled there, 1 

they, becauſe of the eaſy Conveniencies of Trading, do indiſcreetly run upon it: Whereas 

vone who live either in Burgh of Regality, Barony, or in the AN „will be 1 7 to 

adventure upon Trade, except they have conſiderable Stocks, and be ſecure of a full Vent. 
Aud without debating what was the Dain of our Legiſlators in erecting Guildries; yet we 

now find by Experience, (which is a much ſurer Guide than Project) that Guildries have con- 

due d ſo little to advance Trade, that they tend rather to ſecure the Monopoly which they 


| at firſt procured, and to eſtabliſh by mutual Compacts, thoſe exorbitant Prices for Commo- 
| dities which are now exacted: And if Deaconries amongſt Malt-men and others, were diſ- 


% ? 


charged, to prevent Combinations, I ſee not why Guildries, which are but Deaconries a- 
mongſt Merchants, ſhould not be diſcharged for the ſame Reaſon. AR 


| Bur (May it pleaſe your Grace ) the great Retyge againſt theſe convincing Reaſons is, 
That theſe might have been urged in jure conſtituendo, but not in jure conſtituto; forReaſon- 
ing ends, where Law begins: & omniym que fecernnt majores noſtri non: eſt reddenda ratio. 
But this may, I humbly conceive, be eaſily anſwered, if we conſider, 1. That Laws are mor- 
tal, like their Makers ; and they who would bind up their Reaſon to a conſtant adhering to what 
was once made a Statute, ' behov'd to renounce that Reaſon by which they ſhould be gover- 
ned, and leave off to be reaſonable Men, that they might be Lawyers. And therefore it is, 
tat becauſe Legiſlators might take an untrue Proſpect of future Events, Lawyers have de- 
termin d, That where Laws never grew unto Obſervance, they did really never become Laws ; 
being once obſerved is one of the greateſt Eſſentials of a Law; Hatuta uſu non recepta, 
we 0bſervata, pro non fuctis reputantur : Voet. de Statut. Cap. 2. § 12. Arg. J. 1.$ 9.C 
Cad. Toll. & alex. Conſil. 6. Vol. 1. And if the not Obſervance of Laws for ten Years after 
were made is, in the Opinion of Lawyers, ſufficient to Se them, much more 
ought they to be rejected, after they have for N Hundreds of Years, languiſhed in a con- 
ſtant Contempt; for elſe they are but like thoſe Idols, of which the Scripture tells us, That 
they had Eyes, and ſaw not; Ears, and heard not; and Feet, but could not wall. And if we 
conſider theſe Laws, we will find, that even Authority of Parliament, which can do all things 
in Scotland, has not been able to maintain them in thoſe; for theſe Statutes oft times begin, That 
freſmuch ar there had been divers Acts of Parliament, made 2 avonrs of the get urghs, 
Or nine they ſhould have the only Benefit of ſailing Abroad, &c. yet theſe Laws have not 
been in Obſervance : Therefore, &c. as is vey Glear by the Narrative of the 152 Act, 12 Parl. 
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vea? And if in ſpight of all theſe Acts the Subjeds could never be broughttoCompiic. 
with them, Why Hold we offer ſo much Violence to our native Country, as to farce up 
them that from which they have ſo much Averfion? If Acts, which have been frengthengg 
by Obedience and Obſervation, may be repell'd by Deſuetude, and a contrary Cuſtom, hoy 
8 much more may Deſuetude overcome Acts which are not yet arrived at their due Str ength 
and Perfection? 2. Though theſe Acts had been once in | 
tiquated by Deſuetude 
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they (ail, except they be worſhipful Men, and have at leaſt Three Serplaiths of Wool, or 1 
Half a Laſt of Goods, Fa. III. Parl. 2. Act. 13. Fa. II. Parl. 14. Act 168. Fruſira opem Leow 
implorant, qui 3 peccant. And it were unjuſt, that they ſhould oblige others to ohey 1 
what they will not ſubmit to. And that the Acts whereupon the Privileges now craved are h 
founded, are gone in deſuetude, appears very convincingly, from the conſtant Practice of all fl 
the Corners in the Nation; not by ſingle or clandeſtine Acts, but openly, * all Occaſions; Y 
and in all Places and Ages, even under the Neighbouring Obſervation of whole Fleeces, and f 
ef all their ſucceeding Serieſes of Magiſtrates, Have not Muſpelburgb, and Borrowſfon- 8 
#eſs near Edinburgh, Hamilton near Glaſgow, the greateſt Burghs of this Kingdom, exerciſed y 
this Freedom which is now controverted? And tho they made frequent Applications to your 7 
Lordſhips, yet till now was there never a Decreet in foro in their favours; and Decreets in - 

bfence, are rather founded the Omiſſions of the Defender, than the Juſtice of the Pur- 1 


ſuit. So that it appears clearly, that the + we _ 1 e pr 
ractory from ſubmitting to the Frivileges here F 


crav'd to bedeclared. | 

To this it is replied for theſe Burghs- royal, That Deſuetude cannot abrogate Laws under 

« Monarchies, 'tho' it could under Commonwealths, Nec poreſt tacitus populi conſenſus abre- 

q s gare, quod expreſſus populi conſenſus non introduxit, l. 32. F. de leg. Nam cum «ſe Leges nulla 
„ "ratzone nos teneant quam quod judicio populi ſint receptæ, merito & ea que populus ſme wh 
ſeripto probavit, tenebunt omnes. 2. Tho Deſuetude might abrogate fach As as reſpect 

only AS Rights, yet the People, by breaking penal Statutes, cannot by repes- 9 

$ < ted Tranſgreſſion, ſecure themſelves againſt Laws made for reſtraining their Inſo- 8 

. « lencies; elſe by frequent Uſury, or attending Conventicles, theſe Delicts might 

« paſs in Deſuetude, and by the Acts founded upon, the Half of the Offender's Goods 

& are declared to belong to His Majeſty, and theſe Laws are in effect penal gta t 

« tutes. 3. Where Laws may run in deſuetude, it is required, that the Deſuetude or con- F 

{ 

F 

4 

1 


« trary Conſuetude, be founded upon clear and open Deeds, and not upon clandeſtine or 
boy a ine Acts; as in this Caſe, wherein all the Trade with Foreigners, to which theſe 
« Burghs-royal or of Barony can pretend, was either carried on under the Name of Free 
« Burgeſſes, or was tolerated by the neighbouring Burghs-royal. 4. It is requiſite, that the 
„ Confuetude which is oppos'd to Law be judicio contradictorio vallata, which cannot be 
< alledg'd in this Caſe, where not only no Decreet can be inſtanced, finding theſe Laws to 
de abrogated, but where there are Decreets produced conform thereto. RE 


Lo the Firſt of which it is anſwered, That tho thoſe Laws ſeem to reſpe& a Common- 
wealth, yet it is generally received now, that a contrary Deſuetude may abrogate even Laus | 
introduced by Monarchs, and that the Taciturnity or Connivance of the Prince, is equiv | 
lent to a Conſent. - Thus Peres, kit. 277 ſit long. conſuot. ſunt qui ſcientiam principis d t- | 
rant, quia in illum omnis poteſtas condendi juris tranſlata, ego tamen exiſtimo ſufficere, ne Prin. 
1 1025 contrudicut. And for this he cites, C. 1. de conſtitut. de 6. where a Conſuetude is ſu- 2M 
ained to abrogate Law, tho' the Pope (who is a ſovereign Prince in his own Dominion) I + 


did not expreſlyallow it, dummodo ſit rationabilis, & legittime preſeripta: And with us, do ; 
not our old Laws die out by Deſuetude? Atid do not new Conſuetudes daily ſpring uf, : 
without any other Warrant than mere Reaſon and Preſcription? But in our Caſe, His Mr. : 


jeſiy has fo far allow'd this Cuſtom, and has ſo far contributed with it to the Abrogation of . 
tbeſe Laws, that He has, under His own Royal Hand, granted many Signatures in favours of 8 
Burghs of Regality and Barony, allowing thetn c trade wich Foreigners, and extending ther 

Privileges as far as thoſe of Burghs- royal; Which Signatures are paſs d in His Exchequrf, 
and authorized with His Seal, Which ſtates this Confuetude in a very different Caſe fr 


Conventicles; the one His 


nal Statutes, or ſuch public Laws as are made ape 
oppoſes, in the other He concurs. © And" this your: 
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han theſe which paſs His Majeſty's Hand, the public Judicatures, ann 

nd as to extrajudicial Acts contrary to the Laws, they have been too maß 
and univerfal to be latent; but it is offered to be proven, that Burghs-royal and 'Byrghs of 
Barony; have been in uſe op. ad AavoOWe ET Cor 
i 8 maintain. And 3 it is alledged, 
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4 ſome Lawyers anſwer, That tho' it cannot over Power a Law, 


ogate a Law that has not fully loſt its Vigour, as C hac. and others 
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theFourth ObjeRQion, it is anſwered, That a contrary Conſuetude can abro TE, 


judicio comtraditforio than this is; and tho the Burghs-royal declare, that they inſiſt not at 


1 ma likewiſe repreſent to your Grace and Lordſhips, That His Majeſty is not only, be- 
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Prince; who at firſt gave it. Nor can theſe Conceſſions; in favours of Burghs of Regalit yx 


CHAN Bod 


: Barony have enjoyed this Privilege of Traffique and Merchandizing, is very clear by the 29. 
AR, r. Parl. Ja. VI. wherein it is declared, That forſomuch as divers Burghs of Barony 
0 and Regality were in uſe to exerce the Trade and Traffique of Merchandice ; therefore, that 
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Reign of King James I. how much mote great a Proportion are they able to bear now, 
when the Burghs are ſix Times more numerous, and each particular Burgh ſix Times more 
rich and populous than they then were? Their Riches have increaſed with our Luxury, 
and the Luxury of our Age doth far exceed what it was in that King's Time: So that ſince 
now the Nobility and Gentry only toil to get Money, to buy from Burgeſſes what they im- 
ort from foreign Countries, I conceive thoſe Burghs may eaſily bear a Sixth of our Burdens, 
| os once a Year they 8 inall our Stock. And to any thinking Man it pig cally appear, 
that all the Money in Scotland doth once a Year circulate and paſs thro' the Hands of Citi. 
zens: For Money ſerves only either to pay our Annualrents, or buy us Neceſſaries; and 
that which is = for Annualrents is by the Receivers given out to others, to ſatisfy their 
| ities, 


eſent Nece and all is ultimately employ'd for Food or Rayment, and little Money 


is beſtow'd upon Food or Rayment in Scotland, except only within Burgh. 


„ Six cx then this Privilege doth divide Scotland in To Parts, ſince Equity in it, ſeems to 
— oppoſe Law, and ſince both Parties pretend to national Advantages ; I ſhall humbly move, that 
_=- if this illuſtrious Senate be my. he interpoſe in ſo univerſal a Difference, that this Debate 
_— .. ſhould be tranſmitted by them to the Parliament, which is the full Repreſentative of all the 
Kingdom, and thenatural Judge of Equity and Conveniency. 1 


7H E $ e ſion referr” d this Caſe to the Parliament, who 
extended this Privilege to all the Liegen. 
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3 The Twelfth Pleading. 5 


Whether a N oyodamus ſecures againſt preceding Caſua- 


tits? 


. 


; is one of the chief Advantages of our Nation in this Age, that we live un- 
US $ der a Prince, who covets more the Hearts of his Subjects than their Eſtates; 
and who loves rather to ſee his Laws obey'd, than to have his Advocate pre- 

— vail: What Meaſure then can his Fisk expect, when in general, all Lawyers 
have even under Tyrants delivered, as their Opinion, /emper contra Fiſcum in 
Fo dubio eft reſpondendum ? And ſince Flattery or Fear may encline ſome, to 
favour the Prince's Intereſt: too much, it is fit, that Judges ſhould. be jealous of their own 
pirits in ſuch Caſes, and ſhould bend them, rather to. the other. Side, that they may fix at 

laſt in a Straightneſs. _ BT Pin, OV eos NN 


: 2 Lord Preſident, © 


Tux Caſe propos d is, Whether the 11 not ; ling the Caſuality of Marriage 
eruab, but all Coualties in mera dat by our La, defend again the Marringe 7. 
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Tu Ar it doth, 1 preſs: for my Client, u 


which the Feudaliſts call revovario feudi; and renovatio feuds doth import, liberationem: a 


Ro a Burden with which the Diſponer could affect it, elſe; he ſhould alienate and yer. 


retain, give and not give; and therefore, by the Civil Law, he who diſpon'd Land, was 106 


terpreted to have dispon'd it ranguam optimum maximum, free from all the Diſponer..could 


| hy to its Charge. 


Ir any Perſon ſhould diſpone his Land to me, and ſhould thereafter. crave a Ward or 


jelty's Vaſſals be in the ſame Condition? For ſince this is clear in other Vaſſals ex natura feu- 


di, there being no Statute in their favours, it muſt be due to all Vaſſals; for, a quatenus ad. 
omne valet i OMe plac and that which is natural to Feus, muſt be inherent in all Feus. The 


Deſign of a Novodamus is, to ſecure the Receiver againſt Nullities: The Law thought to ſet 
this as a March-ſtone, and let not us remove it. The Stile of a Novedamus, in our Law 
which is equivalent to expreſs Law, is very exactly adapted to this 2 ty as may appear 
by all it's Clauſes; for when His Majeſty de novo dat, that Charter muſt be equivalent to an 
original Diſpoſition; and ſure, if theſe Lands had belong'd to His Majeſty and if He had 


diſponed them, that original Right would ſecure the Receiver againſt all His Majeſty could 


crave out of theſe Lands; except in ſo far as he did expreſly reſerve at the making of the 


Diſpoſition: Nor do I ſee, why Reſervations of former Rights were neceſſary in Diſpoſitions, 
if theſe Rights were reſerv'd without them, and it they were not cut off by the Alienation 


itſelf. gh g 


Bor not only doth this Novodamus diſpone in favours of my Client, the Land out of which 


theſe Caſualities are ſought, but it diſpones them cum omni jure, titulo, intereſſe, & juriscla- 
neo, tam petitorio quam poſſeſſorio, que nos, aut predeceſſores, aut ſucceſſores noſiri, habuimns, 
babemus, del quovis modo habere poſſumus, in, & ad dictas terrat. What can be more expreſs? 


For if His Majeſty had . ny to, or Right in theſe Lands, any Manner of way, He here 


diſpones it, and transfers His Right in, and to my Client: If His Majeſty have any Right at 
all, it muſt be vel jus, vel intereſſe, vel jurisclameum; and if it be either of thoſe, it is diſ- 


. 


ty (which is not its only Effect, as I ſhall clear hereafter). therefore the Stile of a Novodamus 


L 5 


poned. But leſt it might be pretended, that this Clauſe extended only to ſecure the Proper- 


bears, omne jus, non ſolum quoad aliquam ejus partem, ſed & ad omnes cenſus, firmas, & pro- 


ficua ratione warde, purpreſture, foris facturæ, non introitus, eſthete, &c. vel quocung; alio 


jure vel titulo. From which general Clauſe , I draw: theſe Inferences; Firſt; That this ge- 


neral Clauſe: muſt ſeclude His Majeltye ſince tantum valet genus quoad omnia, quantum ſpecies 
. 


quoad ſpecialia: Bald. Conſil. 1. Lib. 3, Gemin. conſil. 65. & L. Si duo, ff. de adminiſt, tut. 
And therefore, ſince a ſpecial Gift of this Marriage would have ſecluded the King, or His 
Donator, a general Conceſſion muſt do the ſame; eſpecially ſince this General was deſigned 
to ſecure, againſt all, in reſpect Partienlars could not be remembred; even as we ſee in gene- 
ral Diſcharges, or Renunciations, which are as valid quead all, as any particular Diſcharge can be, 
a to een Debt or Deed: And ſince this general Diſcharge of all 55 Caſualities, is ſo oft 
repeted, and repreſented under ſo many various Terms, which can ſignify nothing, if they 
did not expreſs the exuberant Will and Inclination of the Prince, to denude Himſelf, and ſe- 
cure His, Vaſſal againſt all former Caſualities, as well Marriage as others: And this Clauſe is 
equivalent to that Clauſe ſpoken of by the Doctors, Quovir modo vacet; which comprehends 
omnem modum vatandi, & omnes formas excogitabiles renunciationis : Cap. Conſil. 14. 2. Ge- 
neral Clauſes ſubjoin d to Specials enumerate, muſt be extended at leaſt to all ſuch Speciali- 
ties as are of the Nature of the Specialities enumerate ; for, the ſubjoining a General to Spe- 
dals, is deſign d to ſupply, the not Enumeration of other Specialities which are homogeneous ; 
Clayſula generalis que -ſequitur caſus ſpeciales enumeratos,. extendityr. ad ſimilia Na - 
Socim, Conſel.,,316;, But-1o it is, that the Caſuality, of a Marriage is of the ſame Nature with 
many Caſualities here ſpecifically, expreſs d; ſuch as Ward, Non-entry, Eſcheat, &c.; To 
which the Superior having Right in the ſame, 
_ Fould diſcharge it in the ſame Way with them, 3. Gen 
Particulars, as probably: the Granter, would: have $0 
TY; 


a 
| Gifts mult be extended to ſuch 
had been expreſs'd; But ſo it is, 


al | Ln 


{at it is beyond all Doubt, but that, His Majeſty, if He hach been as C 
oneng fo diſpone and gift the, Marriage, . Vonld haye conſented. very freely to gift the 
| why 1 48 as the other Caſualities : This Marriage muſt therefore paſs under the Ge- 
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eral; Aug how can it be thought, that he whogranted all other Caſua 
ſubed dh Or what Speciality: was: chere nei Caſuality, Which mig 
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n-theſe Grounds; . irſt, a Novodaimus is this 
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Marriage, as due out of theſe Lands, fanguam debitum fundi; certainly it would be an abſurd 1 
Purſuit ;- and I would be abſoly'd: Nay,. if a Superior enter me to my Lands, eo ipſ I'm free 
from all preceding Caſualities: Nor did ever a Vaſſal take Diſcharges at his Entry, of any 
former Caſualities, but his Entry was always judg'd ſufficient ; Why then ſhould not His Ma- 


Vay.as he has to e it is preſum d he 
hach been ask d, Whether he was 
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operatur quoad ſpeciales, 
is Grund it is fiachre, Tha 


rty, would not ſtick at a Caſuality; He who granted the greater, would 
e who granted ſo many Caſualities, would not ſtick at one; He who 


87 has a conſiderable Compoſi- 
ift, but a Bargain; not only mere 


« what the Rebel had the time df his Rebellion, or mould acquire within a Vear after the 
« Rebellion ; tho Gifts of Ward and Marriage bear, Ay and till the Entry of the next law 


« Ward: And tho Gifts ere do bear Neließ yet they would not carry a 
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1 am not, (My Lords) willing to lefſer His 
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not be called Negligence ; for the one is an Omiſſion 
Majeſty againſt the Omiſſion of 


omitting to Propone Defences for Him: And the Words of the A@'r4. Parl. 18. 74 VI. 
are, T hat in the pur ſuing pr af : Ke 2 Of- 
fiters omitting any Exteption, ephy, &c. God forbid 
grafted by Elis Majeſty, and pall by His Es "> Might be thereafter. queſtioned, 

” ſuffieient Compoſifiori was not paid, or that it was not founded upon à {ifficient Cauſe z 


for elſe, all our Signatures and Rights might be queſtioned: This were to unhinge all our Se- 
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8 F. e e but in a Novogamus it 
is otherwiſe ; for the Deſign there, is by the Enumeration of all ſpecial Caſualities, and by 
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To what is founded upon the Errors that are in many of our Stiles, I need only anſwer, «+: 
that regulariter ſtilus æquipollet juri, & pro lege habetur, l. ſi quando C. de injur. Bart, = 8 | 
peritos F. de excuſ. tut. And therefore, tha ps Laws may be abrogated or reſtricted, fo 

Stiles are ſubje& to the ſame Frailty : Yet, unleſs it can be made appear, that theſe Stiles are 

reſtricted by the conſtant Current of Deciſions, or by ſome expreſs Laws, certainly Stile muſt 

rule us. Stiles are the Product of common Confent, and are introduced after much Expe- 

rience by ſuch as underſtand: They are to Lawyers what the Cart is to Geographers, or the 

Compaſs to Seamen; and this is ſo far from being convell'd, that it is eſtabliſhed by the 

Inſtances adduced, of Gifts of Eſcheat and Nonentries, which were reſtricted according to 

the latter, till they were reſtricted by expreſs Acts of Exchequer. And fure theſe Acts had 
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« Marriage, in this Gift, it is moſt preſumable t 4 t He would have 
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non 9 gd in the contrary ; and fitice the Signature is not drawn by 
Order, but by the Vaſſal, the Preſumption ces e pialthut 
fal would ha expreſs'd this N „ had he chou ; 
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be dose ee 8 har whebrer may be done a 
Tt Majeſty for ſuch Gifts, in Con- 
5 n' for them, upon that Cbnſider ion! Since this Opinion was 4 old and 
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THE Lords found, That a Right granted by the King, 
.  wthaNovodamus, did not only ſecure the Property, but 
ſecluded all Caſualities that were expreſs d; but that it 
did not defend againſt Caſualties which were not expreſ? 
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Whether a Contract entred into by a Minor, who auer d hin. 


ſelf to be Major, and ſwore never to reduce, be revocable? 


avec HE Law might ſeem a ſevere Maſter, if it only impos'd upon us what we 
were toobey, and exacted from us an intire Submiſſion to what it did com- 
mand: But in Recompence of our Submiſſions, it. returns us its Protection; 
it doth ſupply Want of Strength in the Weak, when they are engaged api 


Pegs the Strong; Want of Wit in the Simple, when they are engaged againſt the 
RR) BSD Subtle; and Want of Age in Minors, who would otherwiſe be very eaſily 
circumveened: It appoints its Judges to be their Tutors; and whilſt ſuch as rely upon their 
own Wit may be circumveened, they are by ĩts Aſſiſtance plac d beyond all Hazard. 


- 


1 A AMO NGST. thoſe. other Minors, who daily come to crave from you the Reduction of 


what they did in their Minority, none was ever more favourable than my Client, he beinga 
Perſon, who becauſe of the Lowneſs of his Parts, and Meanneſs of his Breeding, is like to 


continue very long a Minor. Andſ if Sharpneſs, & malit ia, can in ſome Caſes foreſtall Ma- 


jority, and almoſt meet it Halfway, certainly Want of Wit and ordinary Sagacity, ſhould er- 
tend the Privilege of Minority. The Perſon by whom he is les'd bein 2 own Kinſman, 
and one in hom he confided. very much, pleads. likewiſe for a 3 1 19s. Reparation; 
and the ſame Principle which makes Murder under Truſt to be 'Treaſon, ſhould likewiſe 
make the Leſion here to be more eaſily reparable, and ſhould not only weaken the Defences, 
but ſhould. likewiſe be a ſufficient : Ground; to repel., ſuch as were of themſelves relevant. 
And the Leſion here is not one of theſe mall Injuries,” but is a great and conſiderable Loss, 
wherein the Minor has not only been induced to ſell his Land, tho the Law appoints that 
a Minor's Land ſhould not be fold, but —.— Authority, of a judge; but to ſell his Father; 
Heritage, tranſmitted to him by a long Serzes of Anceſtors, and to ſell it too without the 


Conſent. of his Curators, who are the. only, Perſons who ſhould d 
. 8 W | " 
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| Acainsr theſe Reaſons it is debated for the Defender, That tho' Minors have great 
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« Privileges allow'd them in Law, yet many Cauſes- may occur, wherein it were unjuſt to 


6 proportion exactly the Prices of what they: ſell, with the ordinary Prices of what is fol a 
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7 ties; oblige himſelf to ſell Land at an eaſy Purchaſè to 
8 1 then in a foreign Country with him, and from whom he could e 


E % ( 
might ſecure ſuch as would contract with them, the Law would ſecure them, but 

« it doth Priſoners, and which was deſigned to keep them free, would take their Free- 
« dom from them: And therefore, the Law has introduc'd, that Minors being in con- 
« finio majoritatis, may ſubjoin an Oath to their Contracts; which Oath is, becauſe of its 
Divine Character, and of the Reverence that's due to that Great God, who is called upon 
4 as Witneſs in it, by all Chriſtian Lawyers declared to be ſufficient to fix and corroboratt 
« the Contract to which it is ſubjoin d. For the Law of God obliging every Man to ob- 
& ſerve what he has ſworn, even tho to his Prejudice, it were unfit that the Laws of Men 


4 produce far greater Advantage to the Merchant than the Land cauld; which; reby they 


« ſhould be more binding than thoſe.” Likeas, by the common Law, I. 1. c. ff adverſis 


« penditionem, an Oath confirming Vendition is declared binding, Nullum te eſſe contraver- 
« fam moturum, neque Fa 
a cramenta puberum, dot 


expreſly tell us, that Sacramenta puberum- ſponte facta, faber con- 
tradictibus rerum ſuarum 


8 


nom retractandis, imtviolabiter cuftodiantur. Which 1s likewiſe 


« obſerved by our Law, the laſt of February 1637, and by a late Decifion, 10.;Febraary 1672, 


« Mr. George Mauch contra Bailie of Dunraggat. But not only has this Minor obliged 
4 himſelf upon Oath not to revoke, but he hath likewiſe declar d upon Oath, in the ſame 
Bond, that he was Major; and be on ney that which cannot be known by the Eye, 
« and there being no liquid and preſent Proof of a Minor's Age, the Law ſhould have pre- 
6 judg'd Commerce very much, if it had not allow'd that a Minor aſſerting himſelf to be a 
« Major, ſhould notwithſtanding be reſtor d againſt his own Declaration: For by this, not 
4 only ſhould Minors be diſabled from getting Money to do their neceſſary Affairs, but 


« likewiſe Majors behov'd ſtill to wait till they: ſhould get an exact Probation of their Age: 


« which Probation is very difficult with us, where there are no certain Regiſters: And cbn- 
fequently Majors might, becauſe the Probation of their Majority could not be preſent 
1 inſtructed, be very much prejudged, and ſometime the Probation of Age being thatwhi 
c cannot appear N to the Sight. And that being a Caſe, wherein ſuch as con- 
& tract with Minors might be cheated, it was very juſt, that ſince the Law deſigi'd only to 
& aſſiſt Minors that were cheated, that it ſhould not give the fame Privilege to ſueh Minors 


ag cheat others; by aſſerting themſelves to be Majors, I 2. Si min, ſe major. dixerit. di 


iir qui minorem numc ſe eſſe adfeverat, fallact majoris ętat is mengacio te deceperit, cum Juxta 
* fatuta juris, errantibus non etiam fallentibus minoribus publita jura ſubveniant, in inte- 
„ grum reſtituti non debet. And ſince Diocleſian, who was not only no Chriſtian, but a Per- 


« ſecutor of them, did bear ſuch Reſpect to an Oath, what Reſpect ought it to have from 
«. Chriſtian Judges, who if ne ſuffer this Oath to have no Effect, are the Occaſion that the 
n | FFC e 


Name of God is taken in v 
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* Minors may be puniſh'd for Perjury, Falſniood, and Cheating, and therefore it follows 
« neceflarily, That they may much more be bound by Oaths; for it were unjuſt to puniſſi 
* them for Perjury, if they underſtand not perfectly the Strength and Efficacy of an Oath-; 
« and if they do underſtand that, there is no Reaſon to abſolve them from it. And if it 


can bind them to ſevere and corporal Puniſhments, it can bind them much more to the 


performance of civil Contracts. 6:3 Be 211192 
es e e eee 3G 99101 2533 13. Wii ht: 211 Fei Þ, 280 
Non can it be denied, but that our Law reſpects ſo much an Oath, and finds it ſo obliga- 
tor, that Deeds done by Women in favours of Strangers, ante: matrimonio, are null, tho' ra- 
tified by an Oath; as was decided 18 February, 1663 Bricband contra Douglaſt: At which 
Time, the Lords were of opinion; That all Obligations which are ipſd jure null; ſuch as Ob- 
gations made by Women ffante matrimomio, and by Minors Having Tutors and Curators, but 
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without their Conſent; are ſtill null, tho' they be ratified by an Oath. And if this be true, 
as is acknowledged, they contend, That there is no Reaſon, hy all Contracts entred into 


I by Minors ſhould not be valid; for the Obligation of an Oath: lies in the Hazard of Pet- 


jury, and in the religious Reſpect which' Lawyers have to Oaths: And in Point of Con- 


I ſcience, What Difference is there betwixt Contracts 775 jure null, or ſuch as are not ſo:? 
__ * God takes no Notice of ſuch ſubtile Differences; ard ſince the Oath is the ſame in both; 
ſnould it not produce the fame Effet? Tis the Oath which in this Caſe obliges: 


« Why 
M And therefore, tho the Contract were null, yet the Oath :ſtill-binds,: and ſubſiſts, tho an- 


_ © nexq to a null Contract, even as a null Contract may be ratified, or homologated. And 
| 0 that Contracts upon Oarh do bind Minors,” tho“ they have Curators, and tho they ſub- 
ſeribe without their Conſent, is ä by moſt famous Lawyers; as Audreolus, Car- 


* 


1 


„ and che fame Equit) whereupon their Privilege is founded, may mike ſuch Exattheſs, not 
« only to appear te be, but really to be Rigour. As if a Minor-ſhould, to free Him from 

e one of his Countrymen, 
E ney, and which Money being to be beſtow'd upon Merehandice im theſe Countries, might 


urii me auctorem tibi ſuturum ſperare deluiſti. And aut heut. Sa- 


troverſ. 
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.it were alſo unjuſt, that this Remedy: ſhould be abus'd-againſt the Deſign of the Legiſlator, 


that it is. offered to be proven here, That the Minor was a Perſon traffiquing 77 — his own 
* account; and ſuch cannot be reſtor d; Fortia de reſtit. min. Part. Quæſt. 23. Ho dange- 


Art, ſugh as are ana young do-out 
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* Priſon; and Freedom is preferable to Heritage, becauſe Liberty can pleaſe. without Heri- 


| * e. Eftate,' than that which the other ſold: But this he did, to prefer his Friend to his 
* 


de abſolutely evacuate, and remain as the empty 
the Conſent of Tutors and Curators to be null, that nd Need done by any Minor having Cu- 
(n lr i at if 5 


-betwixt ſuch Deeds as are #þſ0'jure null, and ſuch as are not % jure null, but are onl redu- 
ccible, is ſo far reaſonable, in relation to this Controverſy, that tho Deeds that are ſo jure 


by an Oath; for la Confirmation preſuppoſes a pre- exiſting Deed; ſed non ent is nullę ſtunt que 
blitates nec gecidentia; and lo this Oath wants here à Balis upon Which it can be fi d. 2. It 
-&2re unfit, that what the Law has expreſly condemned, it ſhould allow others to evite; for 
N. thus cheat itſelf out of it's on Authority, nbyrſuch. indirect Courſes a. Hu fore x 
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Ix is likewiſe alledged for him, That  Minoribus deceptis, u deripientibus eft. ſuccurren: 
%% dum: Becauſe there, the Want of Wit, which is the Ground of Reſtitution, ceaſes: And 
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nor ſhould the Minor have the Protection of that Law which he has offended : But ſo it is, 
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e 'rous- were it; Af ſuch às were Merchants, and common Traders, ſhould. be reponed? For 
te then; Who ſhould contract with them? Or how could innocent People be ſecured? That 
< ſame Neceflity;/and public Intereſt, which introduc'd the Privileges of Minority, has like- 
«wiſe introduc'd: many other Privileges in favour of Commerce: And ſince it were diſadvan- 
« tagious toldebar Minors; from trading, it were unreaſonable to ſtate them in a Condition, in 
4 which their Trade would be ineffectual: For who would bargain with them, or beſtow 
4 Truſt upon them, if their Tranſactions could be reſcinded upon the Pretext of Minority? 
* It is, //ay they, to be preſumed, That Experience and Art (learn d by them whilſt they were 
« -Practiſers) doth ſupply the pains their greener Vears: And ſince by Learning and 
rip dery far ſuch as are of riper Years, and attain to 
wen very much Exactneſs in the ſubtileſt &iences; Why may not Application refine them alſo 
4 to a ſufficient Conſiſtency in Merchandizing, in which there are no ſuch myſterious Points? 
Upon which account, even our Law has introdue' d, that Advocates, Nottars, and others 
in public Offices, cannot revoke what they do in their Minority; as was decided, 19 7uh, 
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y, the Minor was forc'd to ſell his Heritage, it was to redeem: his Perſon from 


i tage, but Heritage _— nothing to one who wants Liberty: And for this Heritage my 
*'Chent gave out his * by which he had rais'd himſelf to a conſiderable Fortune; and 
being forced by Want of this Money to quit his Trade, he did loſe Hope of gaining a 


opes? And ſo this Friendſhip and Relation, which the Purſuer would make the Foundati- 
on of a Cheat, was indeed the Foundation of this Favour; and the Law preſumes, that 
« this Couſen would not have cheated him. OO 3 ol eh 44 


Nor WITHSTANDING of all which plauſible Repreſentations, I humbly conceive, That 
the Minor my Client, ought not to be tied by this Oath: And that what I debate in his fa- 
:vours may be the better underſtood, eee, gee will be pleas'd to conſider, That all ci- 
wil poliſh'd Nations have, in effect, reſigned ſo far their Liberty to their Legiſlators, that theſe 
im their Contracts, are to be ruled by thoſe in their Statutes: And God Almighty is more con- 
cerned in the Oeconomy and Government of the World, than in the Obſervations of private 
Oaths: And therefore we muſt conſider more the Force of a Law, than of an Oath: And if 
tivate Oaths:among Parties could derogate from public Laws, then the public Laws ſhould 
| Fuadows of what they ought to haye been. 
And from this I infer, That ſince the Law has thought fit to declare all Deeds done without 
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:rators;' can bind him, except he be authoriz'd by their-Conſent," 
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om from the ſame: Principle I likewiſe infer, That the former Diſtinction made in Law, 


* 


0 


— nu, Coco & fog % I tr” ER 


null, be not reducible, if they be not confirmed by an Oath; yet Deeds that are 16 9 Jure null 
are reducible, tho iſworn ; for incaſe the Deed be ipſd jure pull, it is reprobated by Law, and 
ſo is no Deed in the Conſtrüction of Law: And if it be no Deed, it cannot be confirmed 
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Se fart mon" licer; "nec per umbager Neri licer. In vain were Laws to be made, if every pri- 
vats Man might enervate it's Force, and evite it's Sanction by ſuch Subterfuges: This were 
to invite Men to break and ſcorn Laws; to allow them to tear off their own Voke; und to 
place every private Man above the Legiſlator: For as Oaths exacted by Magiſtrates oblige 5 
Bot, when they are contrary to the Laws of God; ſo the Oaths of private Pertons'oblige not. 
when they are Oy contrary to the Laws of our Rulers,” Who are Gods upon Earth. 

And as Vows are declared null by God Himſelf, if given by a Maid without the Conſent of 

her Father; ſo ſhould Oaths, for the ſame Reaſon; not oblige ſuch as have Curators; for 

theſe are the Parents in Law. 3. No Oath can be vinculum iniguitut is, the Tie of Injuſtice: 

But ſo it is, That where a Deed is declared null by the Law, that Deed is in ſo far unjuſt: 

And to allow a Deed that is unjuſt, becauſe it is ſworn, were to eſtabliſh Unjuſticè by an Oath; 


Deeds done <4 theſe Minors ſhould not be reſpected in Law, ſince the Forms preſcribed by 
Law are not ob 10r tl : | 
Door to Perjury ; for ſuch as could not cheat Minors becauſe of their leſs Age, would cheat 
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1 need not debate here, that the authentic Sacramenta puberum, aſcribes only this Cogency 
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lemnity, yet has great Force with it, in my Opinion: For Solemnities do raiſe up the At- 
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Juſtin. alſo, J. 22. relates, that Agarhoctes ſwore Confederacy with the Cart baginians, expo- 
ftis ractiſgur ignibur cereir. And by alf our old Evidents it is clear, that ſwearing upon the 
Bible or Alta all extraordinary Caſes. And for the ſame Reaſon, Oaths in 


cap. 8. So that we ſhould either not ſeek the Benefit of theſe aws, elſe we ſhould make uſe 
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As to. the aſſertory Oath, by which the Minor ſwore that he was 
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alam, s evidenter ex inſtrumentorum probatiaur, per non teſt ium depoſitiones te fuiſ mn. 
py ofterideris. But here it is offer'd to be proven, by the Regiſter of the cee 9 
where my Client was baptized, that he was Minor the Time of the Tranſaction; and 
this your Lordſhips may ſee, how dangerous it were to make ſuch Oaths as theſe binding, 
and how eaſily Minors may be induced, not only to bind, but to damn themſelves ; and hoy 
little this Perſon deſerves, who was the Occaſion and Sohcitor ofthe Perjury. Were not this + 
to baffle: that ſacred Tye, by which Princes bind their Subjects to a ſecure Obedience; by which 
Judges oblige Men to reveal the Truth; and by which every private Man is ſecure, when he refer. 
reth to his Adverſary's Oath the Truth of what is controverted amongſt them. Nor can the Deſen. 
der maintain this Contract, as entred into by my Client, who Was a Merchant by his Profeſſion, 
ſince tho that may defend ſuch as contract with him, in Things relating naturally to his 
Commerce, yewſthat ſhould not be extended to ſuch Contracts as theſe, wherein my Client 
is bound to {ell his Heritage at too low a Rate: Et que ex neceſſitate, por modum privilegi; 
introducuntur, ultra caſus neceſſarios non extenduntur. Lands are not the Subject-matter of 
that Traffique which the Law doth privilege; But on the contrary, Lands are not allow d to 
be ſold, without the Conſent and Sentence of a Judge ; nay. and even theſe qui veniam ate. 
tit a 1 obt inuerunt, will be reſtored againſt the Prejudice ſuſtain d by them in ſelling 
their Heritage: L. 3. C. de bis qui veniam Atat. albeit no Man could impetrare veniam eta. 
tit, till he was — Eighteen, and was proven to be prudent and frugal: L. 2. C. cod. which is 
all that can be alledged againſt this Minor. Nor ſhould our Law reſpect much confinium maje. 
ritatis, ſince they have ſhortned' too much the Years of Minority, it making it end at I 
One; whereas, the Romans and others who were ſooner ripe, and more ſagacious than we, 
extended Minority to Twenty Five: And ſince our Times are more cheating than their's, i 
was fit that our Minority ſhould have been longer than their's. But however, both of us 
agree, that minorennitas computanda eft de momento in momentuůun. - 


To conclude then (My Lords) ſure that Opinion in all Controverſies ſhould be follow'd, 
which may do Good, and can do no Harm; and that is to be reprobated, which can do 
Harm, and is not neceſſary towards the doing what is juſt. But ſo it is, that not to 

reſtore a Minor in ſuch Caſes as theſe, may, and will neceſſarily deſtroy all Minors, who 
be over-reached, and cannot be repon'd, becauſe of ſuch Oaths; whereas, ſuch as con 
with them, can ſuffer nothing by ſuch Reductions: For, either the Minors with whom ws 
contract are les d, and then they will not be reſtor d, and therefore, ſuch as contract with 
them cannot be prejudg d: But if they can make it appear that they are prejudged, it wil 
neceſſarily follow that the Minor is not les d, and ſo the Contract will not be liable to Re- 
duction, And thus theſe Oaths will infallibly prove to be either unneceſſary or unjuſt. 


* 2 <P , ; 
TH [ $ Canſe came not to a Debate . 1 
: = 7 J ; * o x : 4 I , 1 n x 4 « 8 ; > 4 : 5 1 57 
0 — - ' ST”, , | ' * 3 2 $48 E " - S 


_- 
— _ —_ — 
* a E — 
@ . 
o x » . » . 
— — * * . 1 FOR 1 
* * * r ELESESY 2 eo 
* 
2 


K 0 „ . 3 4 7x + - : ; 1 2 
& 2 — 3 4 
3 . 41 + 9 E 4 : 
- —— i 
; 5 Fats n F n 
" * J * 423 * * 4 8 a — 1 
1 . 5 0 
0 o 
. * * . 


o N . ö 5 
. 4 . - 0 - bs . * 2 . 
a 4 1 1 I g 8 i 1 0 . mY 1 ow. . „ N 1 . 5 7 — + 
L 7 - * AS he... * . f . ' n "> * A 1 £2 N 1 '; « " .. . 1 
| 2 5 ſ 8 r R N e oh, 
\ * ö TY \ * 
- . * + — : & z f 5 * N 
R Ws ; | SY R . ? > 7 ; 
a { | fa f 13 3 N ö * LEES f ; 1 { 
N * 3 & * 3 7 ” 4 2 2 « Z £ + + 9 8 Ss 
; * 3 . 


R 


— 1 


i. ” ION 1 * * 1 * * "<FY W 83 1 Y wel * 
F 3 2 ; þ ay tet of "IP: n 1 7 work — rer * — * * < : 
2 * r 110 p 7 NN F SY ISS 5 
» hk *J « i &; * > 


- 


* 

— 

%. 
” 


&. &-& 7 £ bas 2 8 * — 7 * 7 2 
* 2 
ö , 7 , * | * 5 
*. - 5 . o d ' , . * : 8 * 2 
$74 v - hy * 1 * ” n 1 0 1 2 n * p 
* 9 , q 4 1 77 8 , 1 - 6 ! * Y 4 #6, ; 
. ts „ : F 4 , — * 0 188 F 
” £ 1 4 * * L 1 
[ c F 4 « 4 4 ” o L 
6 > + ©. *$ #3 1 % 5 4 q \ 8 , . P 4 N 4 + © % EF : 
, * ? . * A d +8: % 1 ” - F N » 
87 ' . i g 4 « nl i 7 
: 1 "& > | | i 
* 2 % ” * ou : 
F * of 4 - 1 & © > N 
f ; b Is - , 3 ? Us KF; + : , - 
GN . „ , 1 1 4 E-3 9 4 f — u 
e * 
£ A ” CI 5 * 8 f 44 
' , * ; „ , I of g 
1 Y x 5 nnn 1 1 at's 2 . „* * ATR. 4 * b — 1 R 1 4 Eg is £ . * 
3 * * b Ss % 1x P * q A £ 2 14 * * 4 'P* £ 2 N 1 * = : * 4 2 4 ö - " ” 4, ww p” * - : b 
y . 4 ls * . 5 * 4 * A 5 
14 PTS F 8 19 - £ 1 
* * "VT ” , r "IE" $4 
g * + & 1 3 : 8 * 1 ' ! . — E ; 4 
U - + * „ * - ” a, 2 * * F j : * * * 4 f 


, i £ $ : , ö 3 * 4 * Bot” * | o I wel N 


My Lord Chancellor, .— — "OE ... 1 
A be ſubjected to our Conſideration an Overture, which ought to be fern 
ed by very convincing Arguments before we paſs it into a: Law, ferme 
innovates a Cuſtom, which is as old as our Kingdom, and older than ou 
M ſitive Laws. And Cuſtoms, like Men, may be thought to have had exce 
n on wh laſt long; 2 infer 
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Tus 618-i09plable Cunom of Srottend wis, That ns Proben Pod be Ted mint ate. 
dente, either in Treaſon, or amp other Crime in amp Court, fave the Parkament ; but the only be 
Cettjfication,in"i Criminal Letters; was the "being denounced Fugitives, (or oltliw'd, as 
che Enghſp ſpeak) which Cuſtom hath maintain d itſelf for many Hundreds of Yeats, by 
is own. Reaonaþleneſs, without the Neceſſfity of being” fenced With any other: Autho- | 
rity. And albeit the Parliament did reſerve to nw þ 147 a Liberty 129 e againſt 
Traltors, in caſe, of Abſence, Jet they, never granted that to any other Court e where- | 
| by it clearly appears, That our | Predecefſors | ave . thought that Power communicable t 
ro-all ſuch a5 were' not Legiſlators; that Procedure being rather a privileged Tranſgreſſion, 
chan an Execution of the Law. But it is now crayed Pf this AG, that meale of Perduellion, 
and riſing in Arms againſt the Prince, it ſhall be law ful to the Juſtices to lead Probation a. 
inſt Abſetits, and forfeit then accordingly; which ſeems to me melt inconvenietit, for 
Seſs'/Reaſons.” I Becauſe the Stiles in all Courts are equivalent to Fundamentals; and by 
anexpreſs Act of Parliament with us, Stiles'are not to be altered: But fo it is, There is no 
Sele in the Jute Court, besring any other Certification againſt Abſents, but the being de. 
nunced-Fagitives.'” . There” was never any" Inflances eit 1t fince the” Younarion of the Ju- 
flice-Gout;; and à negative Practique being ſö old and uniform as this, is moſt binding; eſpe 
cially where: all the Conveniencies, Reaſons, and Advantages which are now preſs d, were 
then obvious: Our Predeceſſors were ſure, as loyal as we, and let not us be more cruel than 
they were. 3 The old Cuſtom was founded upon moſt convincing Reaſons: For when Per- ; 
ſons are proceeded againſt in Abſence, they want the Benefit of Exculpat ion, for proving thoſe 
juſt Defences which are of ſo great Conſequence to them, and their Poſterity ; ſuch as are, 
That tho they were preſent upon the Place, yet they were taken Priſoners, and carried there, 
and were only going looſe upon Parole, or fell accidentally amongſt thoſe Rebels, who had 
gathered themſelves together, or went there by a Comman from ſome of His Majeſty's Offi 
cers, for reclaming thoſe: who were in Arms; with many other Defences, which (the Party 
being abſent) none can know, and tho' known, none dare propone; it being a Maxim in our 
Law, That none dare propone any Ka ++; defend one, who being purſued for Treaſon, 18 
abſent. Another great Diſadvantage, under which theſe will fall who are purſued in Abfence, 
will be; That ſuch Witneſſes may be receivd againſt them, as are liable to juſt Exceptions, 
and whom they would decline if they were preſent : Which Objections like wiſe none know, 
nor dare propone ; And it is likewiſe very well known, that there are 1 * Witneſſes, who 
will depone upon Suggeſtion, very many Things which they durſt not a rt, if they were 
confronted with the Party againſt whom they were to depone; being ſometimes overaw'd; 
and ſometimes thro” Pity driven to ſpeak only Truth, when they look upon his Countenance 
who is to live, of die, by their Depoſitions. Upon which account, Confrontation of Wit- 
neſſes and Parties hath, in the Civil Law, been uſed as a ſucceſsful Remedy; and in our's, 
the Witneſſes are ordain'd to look upon the Pannel's Face when they depone. And albeitit 
may ſeem, that there is little Hazard of a Probation, where the Caſe is ſo notout, as that of 
riſing in Arms; yet the Miſtake lies in this, That tho the riſing in Arms be notour, it may be 
it is not notour who were preſent; and the Perſons may be doubtful, tho' not the Thing it- 
ſell. A Third great Inconvenience is, That whereas thoſe who are prefent may by Interro- 
rators, reſtrict, or explain what ſeem'd diſadvantagious in the Depoſition of ſuch as depone a- 
gainſt them, they will by this Innovation, forfeit this Advantage amongſt other Loſſes. 4. No 
other Nation receives concluding Probation againſt Abſents ; many Inſtances whereof might 
be given; bur I ſhall ſatisfy myſelf with that of Frieſſand, cited by Sand. Lib. 5. Def. 2. 
Praxis noſtra habet, ut eriminoſus fi fuga ſe ſubtraxerit, ad inſtantiam procuratoris generalis 
ttetur; © ſi prefixa die non comparet, fidtcialiter. bona in contumacie penam annotantur ; 
which is exactly our Cuſtom: And by the Civil Law, Tantum annotabantur bona rei non gom- 
parents, ita ut ſi poſt annum venerit, & ſatis dederit de ſtando juri, ea recuperat ; ' non, bond 
perdit : non tamen de delifio habetur pro confeſſo: L. 1. & Ghſſ. L. Pen. & Fin. f. de re. 
__ reit: Which Title begins thus, Divi fratres reſcripſerunt ne quit abſens puntatur ; 0 | 
jure utimur, ne abſentes damnentur. And Hottoman tells us, That Majeſtatis crinien iti 
foro apud ſuum prætorem; perduellio vero a populo Romano, comitiis centuriatis in campo mar. ; 
tis judicabatur. Which was much more reaſonable than our preſent Overture, ſeeing the 
greater the Crime is, it ſhould be the more ſolemnly, and flowly judg'd. From which Pro- 
cedure of the Romans in Perduellion, it ſeems our old Practique of judging only Abſents in 
the Matter of Treaſon by a Parliament, hath taken its Origine ; for Comitiæ cenluriæ was to 
what a Parliament is to us. I might here likewiſe alledge the Authority of Mathæus, 
e learnedſt Civilian who ever wrote upon that Subject: Tit. 2. Num. 6. whoſe Words are, 
Deniq; cum leges vetant abſentem damnari, crimen perduellionis non *Xcipjunt': erit igitur & hit 
ſervandum, quod in aliis criminibus, ut abſens requirendus adnotetur, & bona obſipnentur, pub- 
licentur denique, ſi intra annum non reſpotiderit. L. Abſentem, 5 C. de pt nis. : Abſeritem, 6. 
de Accuſat. L. ult. D. de requer. vel al. — 4 Nam quanquam perduellio gravifi 
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crimen eſt, videndum tamen ne in occaſionem ſevitis atq; calumniæ habeatur : & Pag. 371, 4. 
cit Math. Falſum eſſe ahſentew' in hoc crimine poſſe damnari, nec allo juris loco excipi crimey 
Majeſtatis: Dicitque, ſupradittam extravagantem conftitutionem nullam authoritatem obtiner, 
apud interpretes juris cruilis. | 5. By the go Act, Parl. 11. Jam. VI. it is moſt juſtly ſtatute, 
Thar all the Probation ſhould be led in Preſence of the Pannel, and the Aſtize: Which 3 
clearly, that our Law. hath been always jealous: of Probation led in Abſence; t 5 


: # n 
F '% 


bation. is only, to be led in Preſence. 


Tuts Innovation is recommended to us upon. theſe Reaſons: r. & That theſe who are 
« contumacious, and fly from Juſtice, ſhould be in no better Condition than thoſe who appear; 
&« and they cannot complain of any of the foreſaid Diſadvantages, ſeeing theſe are — 
« by heir own Abſence and Fault. To which it is anſwered, That a Perſon who is pur 
ſued tor Treaſon may be abſent, not upon the account of any Guilt, but becauſe che Gin. 
tion never came to his Knowledge; as if he be at the time Abroad in foreign Countries, where 
Citations at the Mercat-croſs of Edinburgh, and Pier and Shore of Leith (which is all Our 
Law allows) ſeldom reach: And ſometimes the Perſons ſummoned may be either ſick, or in 
Priſon, and not be able to appear; or being liable to other Accuſations, or fearing rather the 
preſent Influence of ſome Enemies, than their own Guilt, dare not: For tho Treaſon, as the 
moſt comprehenſive of all other Crimes to us, be of all others moſt abominated, when pro. 
ven; yet of all other Crimes, moſt Innocents are, by either Malice or Deſign, ofteſt enſna. 
red, upon Pretext rather, than by the Guilt of Treaſon: For as Fr As obſerves of the Times 
wherein Tacitus wrote, Frequentate tunc temporis accuſationes Majeſtatis, unicum crimen e- 
um qui crimine vacabant. Tertullian in his Apol. ſays, Non licere indefenſos omnino damnuri. 
Et à Carolo Magno inftirutum eſt, Lib. 7. Cap. 145. ne quis abſens in cauſa capitali dam 
tur. Plutarch in Alcibrades's Life, makes Alcibiades to have given this prudent Anſwer, 
to one who challenged him for not appearing to defend himſelf : Cetera (inquit) omnia liben- 
ter, ſed de capite meo, ne matri quidem, ne forte is pro allo atrum calculum mprudenter inji- | 
ciat. Notat & Liberius Pontifex Romanus Conſtantio Imperatori, judicem nom poſſe, ahſente 
reo, de crimine ejus judicare, 1 aut iniquus Judex ſit, aut privato odio ſævit: Hiſt, tripart 


L. 5. Cap. 16. Seneca faith, L. 6. de Beneficizs, Cap. 38. Quantum exiſtimes tormentun, 
etiamſi e fuero trepidaſſe, etiamſi abſolutus 1 — cauſam dixiſſe. And as Cicero very 
well obſerves, Theſe who are accus d before any Judge, for Life, conſider oftner what that 


Judge may do, than what in Juſtice he ought to do, oratione 8 And thus we find, 
that Athanaſius and Chryſaſtom would not appear at Councils to which they were cited, a. 
beit they feared their Judges more than their Guilt : Niceph. L. 8. C. 49. It were therefore 
very hard in any of theſe Caſes, to forfeit an Abſent of his Property, ſeeing in theſe, Inno- 
cence and Abſence are very compatible. Nor doth His Majeſty ſuffer great Loſs by this, 38 
is urged : For if he who is purſyed for Treaſon compear not, he is denounced Fugitive; and 
by that Denunciation His Majeſty poſſeſſes his whole Eſtate, till he die, or compear; and at- 
ter Death he may be forfeit. 2 268 VVA 


Tux Second Argument is, & By the 69. Act, Parl. 6. Ja. V. Traitors may be. forfeit 
« after their Death; in which Caſe they are abſent, and want all the Advantages above re- 
« lated. ” But to this the Anſwer is, That the Law is ſo juſt and merciful, that after a 
Perſon is denounced Fugitive in the Caſe of Treaſon, it allows him all the Days of his Life 
to purge his Contumacy, by appearing to reclaim his Innocence; and it never deſpairs of 
the one, till the other be elapſed. And when it proceeds againſt any Man to Forfeiture af- 
ter his Death, it ordains the neareſt of Kin to be called to exculpate him, by proponing De- 
"fences or Objections againſt the Witneſſes, and for doing every Thing elſe which is uſual in 
ſuch Caſes, or which might have been done by the Defun& himſelf; whereas he who is pul- 
ſued in his own Lifetime, cannot defend after that manner, as ſaid is. After Death likewiſe, 
Death itſelf, which is the greateſt Half of the Puniſhment, is over, and there is not ſo great 
Hazard as there is in his Caſe who is forfeit during Life, who is by that Sentence (without 

any Poſſibility of Hearing) execute immediately upon his being apprehended. After Death 
alſo, Malice and Deſign ordinarily ceaſes; ſo that the Errors or Prejudices of either Purſue! 


* * 


or Witneſs are not ſo much to be feared. 


Tun Third Argument is, * That Probation may periſh in the mean Time, if it cannot 
« be received till after Death.” To which it is anſwered, 1. That this Argument, aul 
nibil, aut nimium probat; for, upon this Account, Purſuits ſhould be ſuſtain'd for all other 
Abſents, this Prejudice being common to all. But, 2. It is ſafer, that a juſt Probation ſhou 
periſh, than that a ſuſpected one ſhould be received; and this one Inconvenienc ſhould not 
weigh down the many, which are laid in the Balance of the other Side. Parliaments are 
ordinary, and neceſſary after public Rebellions, wherein that horrid Crime may rece!vc " 
legal, as well as its juſt Puniſhment: Or if they meet not, this may be otherwiſe remedie 0 
for, Probation may be led ad futuram rei memoriam, tho the Party be abſent, reſerving. 


æ ted againſt the Prince or State) and our Criminal 


ſtinted to follow a Probation which is ſuſpected, tho 8 
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tim all his other Defences, by which the King's Right may be preſerved, and the Lieges 
Rights not prejudged; and of all Probations, that can leaſt periſh, which is to be led in the 
Cale of public riſing in Arms. 1 tt me 


= of Perdelidn (for ſo thè common Law names that kind off Treaſon whith 
; #&w being founded 
« ought in this, as in moſt other Caſes to he ſquared by it. To which py Anſyer is, 
'Thit thets i ho Warrant for that Aﬀertion'tromth& Law of the Romans ; for, by that Law, 


| bona tantum annotabantur, as hath been ſaid, in place whereof, banna hodie locum obtinent, 


which is equivalent to our Denunciations. But becauſe Citations of the Civil Law would 
reſemble Pedantry too much, I ſhall recommend to ſuch as doubt this, the 16. Verſe, 25. Chap. 


of the Acts, where Feftur, a great Roman Lawyer, ſure, (as all their Preſidents of the Pro- 


vinces were) tells us, That it. is not the manher of 55 Romans Fo delzver ary Man to die, be- 


fore he who is the Accuſed; have the Accuſer Fare to Fact, and be heprd to defend himſelf con- 


cerning the Crime laid againſt him. I confeſs, that Forfeiture in Abſence is allow'd per 
extra bag. Henrici Septimi, (and it is well called an VOIR: one Conſtitution ; ) but that is 
* e 


accounted no Part of the Civil Law, and if we follow. its 


unted n low odel,) we ought to allow For. 
feiture in Abſence in all Points of Treaſon, as this doth. And even that Conſtitution ac- 


knowledges, that this was not allow'd by the Romans; and if it had, this Conſtitution had 
been unneceſſary, as it is now unreaſonable. And I remember, that App. Alex. in his Third 


Book of the Civil Wars, relates an eloquent Harangue made by Lucius Piſo, in favour of 


Antonius, maintaining, That no Perſon who is abſent could be condemned, tho upon Pro- 


bation; which was accordingly found by the Roman Senate. And tho' our Patliaments uſe 
to proceed-apainſt Abſents, in caſe of Treaſon; yet; that is ſo ſeldom and ſolemnly done, 
that there is little Hazard to the Pannels, and every Man hath ſtill ſome Friends in ſo great 
a Number, who may defend him. Nor is it probable that the Parliament, who are the great 


Curators of the Commonwealth, and who are ſo much entruſted by us, as to have repoſee 


upon them the Legiſlative Power, will prejudge any private Party; remembring it may be 
their Caſe one Day, which is now the PanneT's ; and that being a Supreme Court, is not 
ſpatity of Reaſon, n. 


* 
* 
* n 


Aſſize of Error; which makes a vaſt Difference and 
Ur us then (My Lord) conſult the Intereſt of our Poſterity, which is a ge! 
of Self-defence: For the Italian Proverb obſerves well, That it is better to live 


EY In 
; F 


brows Kind 
in Countries 


| which are barren, than in Countries where there are rigid Laws. Let us guard againſt what 


is cruel, as we with what is juſt; and let us lawfully be careful now of theſe our Lives an 


Fortunes, of which we have been too often unneceſſarily anxious. God Himſelf would not 
condemn Adam, till He heard him; and tho' He knew the Sins of Sodom and Gomorrah, He 


would not pronounce Sentence againſt them, till He went down and ſaw their Abomina- 


tions, Let us not then make Snares in place of Laws, and whilit we ＋ 85 only to puniſh 


ſuch as are Traitors, let us not hazard the Innocence of ſuch as are loyal Subjects. 


THE learned Reaſons adduc'd for this Overture, and the 
Opinion of the Seffion, prevail d againſt this D ſcour ſe ; 
and the Parliament did ordain, that Abſents might be 
proceeded againſt in the Fuſtice-Court, for public riſing 


Ta Fourth Argument is, * That the Civil Law admits Foffeiffre in Abſerſce in the Caſe 
upon the Civil Law, 


_ = who make Laws, but are not tied by them; and who in making Laws, conſider what is fit 
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of ſo weak a Pleader as I am, whoſe Un- 
rience, may, and will take from me that 
hips that Reſpe&, which were requiſite in 
an Affair of this Import; In our former Debate, which is now cloſed, we 
: e contended from the Principles of ſtrict and municipal Law: But here I ſhall 
£$ | Endeavour to perſuade your Lordſhips, from the Principles of Equity, Reaſon, Conveniency 
| and the Cuſtom of Nations; which is the more proper Way of Debate before a Parliament, 


now abandoned to the P * 
nipeneſs, both in Years and Ex 


* 


414 


and equitable, and then ordain what ſhall be Law and Juſtice. And if your Lordſhips con- 
1 ſider ſtrict Law in this Caſe, it were in vain for the loyaleſt Subjects, who liv'd in theſe 
| Three Kingdoms during thoſe late Confuſions and Rebellions, to defend his own Actions by 
that Rule: For, ſince Intercommuning with Traitors, concealing of Treaſon, and acknow- 
ledging their Authority, are by ſtrict Law, in regular Times, undeniable Acts of Treaſon; | 
am no more to debate abſtractly my Client's Innocence as to theſe ; for who amongſt us did 
not ſhare in that Guilt? All did pay. Ceſs, all did raiſe Summons in the Protectors Name, 
we were all forc'd to be the idle Witneſſes of their Treaſons; and therefore I ſhall only 
contend, that in ſuch irregular Times as theſe were, wherein Law itſelf was baniſh'd with 
our Prince, mere Compliance can amount to no Crime in him; and that as to this he lies un- 
der no . Guilt; eſpecially ſeeing His Majeſty has, by a Letter under His Royal Hand, 
declar'd, That He will not have His Advocate inſiſt cad him for what was done by him, 
or any elſe, preceeding the Year 1651; (in which Time he was only an eminent Actor) ba- 
ving retired himſelf from all public Employments under Cromwe/'s Uſurpation ; being known 
for nothing all that Time but a Sufferer, and being forc'd by Self-preſervation to do thoſe 
Things for which he is now accuſed. Which being undeniably acknowledged by all the 
Nation, cannot but recommend theſe few Particulars which I am now to offer for him. 


| CompPLIANCE (as the very Word imports) is only a paſſive Connivance, Et præſupponit 

crimen in ſuo eſſe hactenus conſtitutum; and in Law, when a Multitude offend (as in our Caſe) 

the Contrivers, and ſuch as were moſt active, are, and ſhould only be puniſhed, detrabendum 

eft ſeveritati ubi multorum hominum ſtrages jacet: And therefore, this Noble Perſon being 

acknowledged to be none of the firſt 1 nor having been ſingular amongſt that vaſt 
Multitude of Compliers, cannot be brought in amongſt ſuch as ought to be puniſhed. For, 

. albeit where many may commit a Crime, there the Multitude of Offenders ſhould heighten 

SH the Puniſhment; yet, where the Crime is already committed collectively by a Multitude, 
there the Number of Offenders takes off the Guilt. And in ſuch Caſes, none ſhould be 
| »  Puntſhed (faith Aﬀfifus) but in flagranti & recenti crimine (or with Red-hand, as our Law 
terms it) dum durat crimen, nec ſine quorundam nece extingui poteſt ſeditio, or where the fe- 

newing of the Crime is juſtly to be feared: For Puniſhments being of their own Nature in- 

flicted, not for what is paſt (ſeeing that cannot be remedied) but for Example in the Future, 

certainly where the Rebellion is extinguiſhed, and needs no more be feared, as in our Caſe, 

(Cod be praiſed) it were Cruelty to puniſh ordinary Compliers. It is remarkable, m_ 
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1 „ Ads & hs SY Parliament of n en Mary, wh Scatfiven as « did ride ev, 
25 Wy Be 2 20 where Her jeſty's Authority ſtood in its Integrity, are ordain d only. to 
abe for your 7 855 Hey dn to Srotfmen who ſerved the ould be and that they beg 
charged to leaye E. Toit Engliſhmen, and HEN; ſhould: haye no e f 19 5 
true Scorſmen. kc rany aa done to them. en e ue 


I then ſuch wake. was us d, aud ſuch b N to LEW as were Ile 

23 public Oppoſition t lawful and ſtanding. Authority, and in a Compliance with the Eng- 
Ii, who were at that Time, Por and ſworn Enemies both to this Crown and Country: 
What may ſuch K 80e as complied. only when no viſible Authority was able to protect ſuch 

who were fore A to comply, not out of any Deſign to defend Uſugpation, but rather out of a 
Deſign to preſerve the (elves for doing His Majeſty further Service? And. as in the Body-na-, 
tural the ordinary Rules of. 1 yſic take e hen there is a violent and upiverſal 3 
flagration of Humours.; Jo the ba ima R ules of Law ſhould have as little Place in the Bo- 

W when the whole Nation haye thrown themſelves headlon into,a common Diſtra- | 
905 To. which, Purpoſe I cannot but repreſent to your Lordſhip, chat excellent Law, made 9 
in the Reign of Henry of Englang, and with Conſent of that excellent Prince; ; wherein. _ 
it was enathed, That i no Subject! ould. be guilty of Treaſon, for obeying One who was cal- EE =_ 
led King, tho. known to be an Uſurper; 15 becau e the Fears do, here not rebel, but ſubmit. ä 


NECES $ I 7 7 ma) likewiſe be adduc'd for extenuating REY Compliance 4 which i wt 
therefore ſaid. to haye no Law, becauſe it is puniſhed; h none: Without complying at that 
Time, no Man Fopld 73 9 his dear Wif e, Or ſweet, 43: 8 this only ke en from 
ſtarving; ; by it. only Men could preſerve their ancient Eſtates, and ſatisfy their ebts, which. 
in Honour and Conſcience they were bound to pay; and without it, ſo eminent a Perſon as 
the Marquis of Argile, and ſo much ey'd;by, theſe Rebels, could not otherwiſe ſecure his 
Life againſt the Snares ns daily laid. or, it And ſo. this e did in Effect reſolve in 
a Self- defence; which inculpata tutela, ſeeing it can exempt a Man from Murder, and theſe o- 
ther Crimes that are, contrary to the, 7 of | Nature,: it fhould much more defend againſt 
the Crime of Treaſon, which is only, pi b cauſe 1 It, is deſtructive to the Government AT 
of our Superiers, and Statutes of our untry : 1 And. lince Crimes are only puniſhab le 


| becauſe they deſtroy Socie . e en 6, N W. way this ee be N which 
Va neceſſary | for both th oy 
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that to. puniſh, even where his Will is f 0 mile # Cre The 
Your + From Mar defend> Linen & _— es of this diſtin guiſh. 
daughter from Murder; And in the 12 He 5 e # 158 Libel as to 1 — — 
ane is founded z It 1s. requiſite, that the hy ec kt be, yo 1 1 .thus i in 9151 37 7 A, is 74. „ 
Jan. 1. it is ſtatute, That no Man . cel FD 
5 L kee who apprehend. not. ſuch as mul ligne = 
it be in their 4 en, 1 Fe ap AR very 9.0 . Fug Likeas b is 
144 A 2512. Park Sul hy are. Hem the 4 to intercommune withſuch Kt "I 
tors as they mi curb: a 1 8 ag it forbids all Commerce with Rebels; ſ It, com- ; bs 
17 5 all the; ba e ts to 2 8 1 jeſty of their Reſidence, and to ap them: # 


= Pre 
\ 1 is Elèar, 11 5 ;this laſt Act is, only to have Vigour when the Authority of the Sove. 
: Ng io Orcs oper e a contrario, fs » ſeems to excuſe ſuch phe nuke 
10 raltors, Ay e e er nothing to. be e 


advertiſed, or when Mvertiſementg * that 1 
de ture areſeither 


table; as in our late Troubles, at Rr . =— 

| all Correſponden  betwixt the King nd bs = 

ted. Conſonant to which is that excellent 2 5 L. 

b e fe 9 gran , quia cum c 
2 25 200 olt expr $5, tha ;t 


e, quia eos_expellere = 
2 ewt f ih the Garutes of King 225 


deſiden. eB g 
* 1 715 Wag er ot e and in 
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to Raye plotted aga 
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verfal Rebellions, either upon Conditions, or 
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F Ad becauſe the Deen is ak which Ankrencg the Aeon of Men; 8 Criming 
"I difing :nguir ) and ſeeing Deſigns, being the hid Acts of the Wind, are only gueſſed at by he 
cnc 


mitant and exterior 


ircumſtances; I ſhall 1 intreat your Lordſhip to ojifider theſe 


few Preſatnptions; which being join'd, may, in my Apprehenfibn, Hindicite this noble Per. 


ſon from the Deſign of voluntary Compliance. 1. He is deſcended from a Stock of Prede. 
ceſſors, whoſe Blood hath preſcribed by an immemorial Poſſeſſion, the Title of eminent 
yalty ; and that fame Law 3 eſumes that the Blood and Poſterity of Traitors is infeeq 
with a Deſire to revenge the ju th of their Predęceſſors, and an Inclination to pro 


their Crimes, doth likewiſe Teure Lo Loyalty, and a Defire to be thankful; in the Chicken 
ſuch as have received reat 


ayours, and performed great Services, to ſuch as have been the 
Benefactors. 2. Theſe with whom he it 55 to comply, were known and avow'd Enemies 


to Nobility, bad quite exterminated in Ekgland, and begun to_exterminate in Scothand, al 


Memory "of Nobility, ty, od d Badges of 1 ſo, that in this Compliance, he 'muſt'be nou n 
his own tere: Nor can I ſee what Advantage he could ex 


ther with his Breeding nor Vears. 3. They were Enemies to Presbyterian Government, of 
which he has always ſhewed —_— fo tenacious ; and of all Governments the) did moſt abo- 


minate that one r which he h d expos 5d hirnſelf to ſo many 1 k. x at Ufurpertal - 


2. 0 3, 


Hi 18 | Majeſty hath PR OI this Caſe Wy be Hg _ ont ROSEN beit He 
knew the Iniquity of theſe Times did (tho without any cordial} Aﬀent) involve in the fame 
Guilt ; and albeit it were a Guilt, there will be hard any found to caſt the firſt Stone at him: 
And His 179 hath not delivered him up, to 55 roceded againſt, till by His Act of It- 
demnity (granted even to ſuch as were eminently d in the Contrivance and Execution 
of the LF h orrid Plots that were'perpetrate a he him) He had firſt caſt a Copy to your | 
Lordſhips of that meek Procedure Which He allows; and not till He had (even notwithilan- 
e of their Compliance) preferred ſome to be Councellors, ſome to Titles of Honour, and 

to Employments of 8 Truſt. And were it not unjuſt, that he ſhould ſuffer for Ads 
of railty, when the Ringleaders, and malicious Plotters ws uniſhed ? And were it not 
r to our Countr , to have it thou 1 — 4 we hai 5 jects ho nt work 


Pu ny for ging wil the Val: 


ade I hi Fa ner d pervert chend "And if 98 1 enn apart Ancients, When Juſtice and 
ty were not yet opp 


1 by Intereſt and Deſign, we will find; That Julian the raed 
ving only puniſhe he chief Rebels, reſediti ones abierunt POR, guos in tertamimum rabi- 


em neceſſitas ægerat, non voluntas. And Themiſtik 5 lai Valens the Lis og becauſe an 

pena Ano, ex iſtimavit, qui bellum On Jicaſerunt, — 72 pid nag npetu, © 4 
tels us, That in fuch u- 

niverſal Rebellions, Titus uſed only to puriſt this 

bat re iſa; 1 vero, fob e eee 

rene 
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iſtrates, (as Grotiut doth moſt wiſely obleryen" 11 | 

e, ſince the my uis did, immediat on "His "Maj TIRE rn; go to G80 t, to attend 

His Majeſty amongft lis other 16yal bebe udgiug fr eters of Hits own Conſt 

ence, that he 20 in the ſame Cafe with your L rah IT: nn Judges, it were ſtran 

that he ſhould fall, when others are in (He Matkitttfes 

ſciouſneſs to their -own Guilt ; 3 e ſthce de are co OT! "ha bete if 64 to ct 

Hundreds during His'Majefty bſence, à deep þ..-—* f Thar Mifortune, and in abſolute 

Averſion from that preſent 110 t J's WIazeſty's Friends, both wi 
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ke with'd teſtor'd, and för which Reſtoration he'pray'd daily in his Family ; arid die for com- 
plying with thoſe, whoſe Ruin he beg d daily upon his. Knees? And tho” he did not join 
with ſome Who were Commiſſionated by His Majeſty, yer that proceeded not in him more 

than in others, from any Unkindneſs to the Cauſe which he always allow'd, as can be pro- 

ved both of themſelves and others ; but from a Perſuaſion he had, that ſuch Courſes as they 

took would ruin the ra which was propoſed: And any Thing be did in Oppoſition ts 
them, was to defend himſelf and his poor Country, againſt Injuries which were deſigned a- 
gainſt him upon private Quarrels, as he till offer d to prove. If we conſider that ſame In- 
reteſt of Nations for which Treaſon is puniſhable, we will find it unfit to puniſh 8 0 
Compliers after a Tumult is quieted; for if every Man that were involv'd in the Guilt, did 
think that he were puniſhable, all would be forc d pertinaciouſſy to continue the Rebellion 

they had begun, and to expect from Succeſs only, that Impunity which the Law deny'd; 
And thus your Lordſhips ſhould make all future Rebellions to be both cruel and per- 

I come now to the Probation adduced by His 2 3x4 Advocate, for proving this Com- = 
phatice ; and in order thereto, T ſhall lay before your Lordſhips theſe following Conſiderati- | Mf 
ohs 1. That the weaker the Relevancy is, the Probation. ſhould be proportionably the _ 
ſtronger, gravatus in uno, levandus in alio. 2. That in Criminals, Probation ſhould be very 
convineing. 3. The more illuſtrious the Pannel is, the Proof ſhould be ſo much the more 

- pungent; becauſe the Law preſumes Noble Perſons leſs inclin'd to commit Crimes than ok 
thers. 4. Where there is no Penury of Witneſſes, Probation ſhould be ſo much the clearer, r 
becauſe the Law preſumes that all is known which can be known: But ſo it is in this Caſe, HY 
Sixty Witneſles have been led, (albeit our Law allows only Twenty Five in Criminals) and 
along Time hath been taken, and many Invitations given to all Perſons, in all Corners, to 
tothe and depone ; and it is believed by moſt of theſe filly Perſons, that it will be moſt ac- 

_ Geþtable to His Majeſty, and may procure a Reward to themſelves, that they fiepony ung ” 
his Lotdſhip : Which remembers me of theſe Slaves in Juvenal, who at Sejanus Fall, invited 
one another to offer Indignities to his dead Body, Dum faret in ripa calcemus Cæſaris hoſtem. 

5. The Law requires in theſe attrocious Crimes, Witneſſes omni exceptiont majores, and theſe 
are in Law expon'd to be ſuch as the. Jealouſy of the greateſt Enem 98805 not ſuſpet; 
whereas moſt of all the Witneſſes adduced, are either the Servants of ſuch as haye been de- 

barred themſelves from Witneſſing, for fear of Partiality, or the Uſurper's Soldiers, who 

have fo oft foreſworn Tolemnly their Allegiance to their Prince, that no 555 can rely 1 
their Depoſitions: For it is preſumable, that /emel perjurus, will be ſemper perjurus. And 
albeit His Majeſty, by Fir Indemnity, hath vail'd their Crimes, 35 He hath not taken them 

. day, as is Clear, per L. #; C. de generals abolitione; the excellent 


} 


. 
1 


| | ords run thus, Indul- 
5 Wo 7 conſeripti) quos liberat, notat, nec infumiam criminis tollit, ſed pane gratiam 
. Whence I argue, that infamous Perſons cannot be Witneſſes; but ſo it is, th per- 
1 75 Perſons en le amneſtia & remiſſione) are infamous by the foreſaid Law. The 
Criminal Regilters likewiſe tells us, that one who had been condemned for forging. of falſe 
Writs, was refuſed to be receiv'd as a Witneſs in Frendraughit's Proceſs, albeit he had ob- 
tained a Remiſſion. And certainly, Perjury in the Crime of "Treaſon, (whereof theſe Sol- 
diers are guilty) is a more odious Crime, than that of forging of falſe Writs, _ 6. I hope 
your Lordſhips will conſider, that moſt of what theſe Witneſſes have deponed, are Speeches, 
which the beſt of Men may have forgot, after ſo long a Time, and in a Time when both, 
Men and Manners have been much confounded, by the Strangeneſs and Number of inter 
vening Accidents. Moſt of theſe Witneſſes have deponed upon that which fell under Senſe, 
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Conjunction in probationibus, as well as ſingularitas olhſtitatiua, Alexand. conſil, 13. Hippy 

2 boy raxt, $ Giligenter #um. 149. Foy de Pa contradicta. e 9. The join 
makes a Difference, as to the Probation betwixt Perduellion, or open Treaſon, in which 
they require moſt convincing Probation ; and in Conſpitacies or an Crimes, in which the 
5 5 of Probation is remitted, becauſe the Poſſibility of Proving is much reſtrict The 
ct of the Clandeſtineneſs wherewith ſuch Conſpirations are managed; and therefore. 
ſeeing in this Caſe the Acts to be prov'd were committed publicly, ſuch as joining in open 
Hoſtility with the Uſurpers, aſſiſting at their Proclamations, levying Forces againſt His Ma. 
ieſty's Generals certainly the e ee moſt illative of what is alledged, and the 
| Pen ſhould be omni exceptione majores.” I muſt tell you (My Lords) that ſome have been 
ſo unjuſt to you, as to fear, that tho the Probation be not concluding, that yet ye will be. 
| lieve, to the great Diſadvantage of my Noble Client, the unſure Depoſition of that as foul, 

as wide-mouth'd Witneſs, public Bruit and common Fame; which as it is more unſtable than 
Water, ſo like Water it repreſents the ſtraighteſt Objects as crooked to our Senſe; and that 
others of you retain ſtill ſome of the old Prejudices, which our civil and inteſtine Diſcords, 

did raiſe in you againſt him during theſe late Troubles: But I hope, Generoſity and Con- 
ſcience will eaſily reſtrain ſuch unwarrantable Principles in Perſons, who are by Birth, or 
Election, worthy to be Supreme Judges of the Kingdom of Scotland. It is unmanly to de- 

| ſtroy your Enemy unarmed, but unchriſtian when you repreſent God as Judges; for then 
| © you. endeavour to make him a Murderer ; and in my Judgment, he revenges himſelf but 
meanly, who, to ruin his Enemy, deſtroys his own Soul, and taſhes his Honour. | 


* 


M Lords, as Law obliges you to abſolve this noble Perſon, ſo ungen ſhould per- 
ſuade you to it. What is now intented againſt him, may be intented againſt you; and your 
Sentence will make that a Crime in all Compliers, which was before but an Error and a 

_ Frailty. Your Royal Maſter may, with our Saviour, then fay to you, Thou cruel Servant, 
T will condemn thee out. of thine own Mouth: Or, if your Lordſhips be pardon' d, He may 
ſay to you as His Maſter ſaid to the other, Sure I did pardon thee, why waſt thou ſo cruel io 
thy Felhw-ſervant ? But, not only may this prove a Snare to your Lordſhips, but to your 
Poſterity. Who in this Kingdom can fleep ſecurely this Night, if this Noble Perfon be con- 
demned for a Compliance, ſince the Act of Indemnity is not yet paſt? And albeit His Ma 
jeſty's Clemency be unparallel'd, yet it is hard to have our Lives hung at a Me. be, and 
whilſt we have a Sentence-condemnator ſtanding againſt us. Bhalaris was burnt in his own 


Bull: And it is remarkable, that he who firſt brought in the Maiden, did himſelf ſuffer 
I do therefore humbly, beg, That ſince this Proceſs was intented upon Informations given 
to His Majeſty, of the Marquiſs's being very extraordinarily active for the Uſurpers, that 

your Lordſhips would tranſmit the Proceſs as it now ſtands to His Majeſty, that thereby he 
may have a fair Occaſion. to give a generous Teſtimony of His Clemency ; that the People 

. may be ſecured againſt all Jealouſies and Fears, and that your Lordſhips may be reſcued from 
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her Paſſions; juſtifying her lying of him, as Wit; her railing againſt him, as Eloquence; her 


ing a Soldier, has made himſelf ſo; and by both an pe has ſo ſtrong an Averſion a. 
a 


by Grief changed its Colour twice; the — h of Nature, and Grief, overcoming each 


# 
N 
LA i % k 5 * ""% ; 
* _— L «. V2 FI 


. * 7 * 
- 


Faults where they cannot find them? And theſe Wives who would divulge what is true, 


would invent what is falſe. 
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2 . . wth 7 f F147 n 0 4 4% 2 A 2 n 8 NN a N 
I éconfeſs (My Lords) that there is e due to that excellent Sex; When they ate 
what they ought to be; but our Love to Wine, muſt not hinder us to call it Vinegar when 
it corrupts; nor ſhould: we flatter Fyrants, becauſe we love Monarchies. But Judges muſt 


look more to Juſtice, than Compliment : And therefore I muſt beg Pardon ee Ag my 


Client, that he cannot be'puniſhed: for beating his Wife; becauſe, the Wife is by Law, un- 
der the Power and Authority of her Husband; which Subjection is not only the Puniſhment 
of her Sin, nor will all this Power repair to Man, the Loſs he had, by the Injury done bim 

when he got this Power; but this Power is put in the Husband's Hands, for the Good, not 


only of the Commonwealth, but of the Women themſelves: As to the Commonwealth, it wa | 


fit, that in every Family the Husband ſhould be'empoweted to-corre& the Extravagancies of 
his Wife, and not to bring them before the Judge, and in public; this would have divided 
Families, rais'd public Scandals; and many will be content to receive Correction in private, 
who would never be reconcil'd after a public Correction. And as to the Women themſelves, 
it was fit that ſhe, the weaker Veſſel, a Creature naturally paſſionate, and wanting Ex. 
perience, ſhould therefore be governed by, and ſubje& to her Husband: And as the ead 
may reſolve to chaſtiſe or mortify any Part of the Body, when it thinks that Diſcipline will 

. tend to the general Advantage of the Body; ſo may the Husband, whom the Scripture cal 
The Head of the Wife, correct the Wife, when that Correction may tend to the Advantage 
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eath over t=eir Wives, even popes the beſt 0 


Lx us but look back upon the firſt A ges of the World, and we will find, that the Hu 
Men, the Romans: And thus Plin. Lib. 14. Cap ki 
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hs 2 f hear a Child complai | rapank Art 1 Gov 63109 41 068 be dt tg" | 
571 e Eaibave. ao an expreſs Statute, 2. Dav. Chap. 16. wherein it is appointed, That 


no- Accuſation'ſhall be receie d againſt a Man, for having occaſioned the Death of his Wife, 


| except be * - . 0 iſh | ot be N d fi . 80 * 
5 Taff that nor cant us'd for any Wounds give 
- neceſfaril implied, that he is not puniſhable, nor cannot be accus d for a nds gi 
ach re not mortal: Where likewiſe there is a Deciſion of the ſaid King David, related 


bed 4 ; y . | 
in theſe erm: 612 
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0 bis Wife, deſcended of great Bloo low with his Hand, of good Zeal and Intention 1 


 nifeſt, that 


% 
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Lud quit, and thereanent made this Law. \ 


D 
Bur find, it is anſwered n f e 1 
could ſuffer what the has done) « That tho the Laws of other Ages and Nations did, an 


” 


Ind intreated her as 4 Husband well affeftionate to his Wife; the King pronounced him clean 


« hate that ſtretched and ungentle Power: And tho' our Law did allow ſome Power to the 
, Husband for correcting his Wife; yet. hat Power could not be extended to defend ſuch vio- 


 * lent Courſes/as were here s d: whers the Husband did hold her Head to the Fire, till her 
Face was burnt, and did thereafter beat her with a Slipper. Nor do any Law or Lawyers 


0 
* 


A puniſhabſe in a Father towards his Child, or in a Maſter towards his Servant. 


To which Anſwer the poor Husband acguieſces as much as they ; and by is Patience and 
continued Kingneſs, in ſpight of all theſe Diſgraces and Affronts, he has teſtified more Re- 
ſpect than the Law.could have commanded: ... But ſince it is acknowledged upon all Hands, 
daher the: Huhand might. have. correfted his Wife, and. that he is only puniſhable for 5 

an, allows, khan rg relate, the Matter ol faes, and 
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5 a 


d not proportion the Puniſhment to, the Injury... 
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1 e-had is 


con 
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0 to.. her extravagant” Deſire ; but not ſatisfiet 


him wich her Slipper; but finding he only ſimiled-ar this, the 
a Knife, in Her Hand, whereuponhe threatned to hold her 


WI 5 | TEST ONT YI ; g ee: a * Ae 
E Would not calm, and ſo took the Knife from her. n 


5 - - 4 . 5 | 
Hlead to the, Fire, a 


- fearing his Patience might not only prejudge himſelf, but her, he did take her and hold her 


Face a little to the Fire, but without any Deſign, ſave of terrifying her; but ſhe being ſtrong, 
and Malice ſupplying hat Strength her Sex denied her, wreſtled out of his Hands, and in 
wreſtling;; threw herſelf upon the Fire, and. burnt :a. little her own Face. All which ſhall be 


= 


rte 2d M, nfo boon 21 ; 1 


1 Tus; being the State of the Ci „I bear ſuch as ſtand behind me ſwear, bad ſhe been 


mine I had drowned her, or ſtarved her; and I conjure your 1 8 to reflect hat any 
uilt deſerved a more 


Man would. have done in that Caſe; but J ſhall only debate, that this 


F 


- ſevere Puniſhment than what he inflicted. For 1. In bene 


TY” IS ͤͤ 9 


| »-Guilt, your Lordſhips will be pleaſed to conſider, that the Husband never bring 
her former Extravagangies, was here tg puniſh at once all that ſhe had am ws 


if every Offence deſerved. Correctienh, Fen Thouſand Offences deſerved one 
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»» 


one; and 


at was very 


the Third capital; may not the Hundredth in b N | 
for his Life, deſerve all was done, where the former Faults were alſo to be puniſhed ? And 


me Husband. cannot be puniſhed for puniſhing a Hundred at the ſame Rate, And I hope 
* Lordſhips will imagin, that a Husband, who ſuffer d ſo many Affronts, would not have 
been too violent in 1 the laſt; and that ſhe hath herſelf to blame, having contemned 


©.zithe aming given her by ber Husband ; and in giving of which Warning it clearly appears, 
that he was Maſter of his Paſſion, and 8 both. kindly and Judiciouſly, Or tho' he 


RET OS rr 


ning that his Father had beat him; ſo neither ſhould they hear 


ir-be notoriouſly known, that he gave her Wounds whereof ſhe died: By which it is 


11 rhe Time of King David,  Coje baypew'd in bis Manner : An Men of ood Fame gave. 
„ An 8 
# her : And ſhe being angry with her Husband after that Day, would not for nd Man's Re. 
ref 246 nor drank till ſhe e and entred in the Way of all Fleſh. The Friends of the 
omen accuſed;the Husband for the Slaughter of his Wife: And becauſe it was notour and ma- 
jar he dd not Jay ber, nor gave ber tio, Wound of the whitk ſhe died, but gave her an 
Blow with bis Hand, to teach and correct her, and alſo until the Time of ber Death loved her, 


by the Wife's Advocates, (who can better maintain, than they 


4 do allow this Power to the Husband; yet our preſent Cuſtoms, as well as our Inclinations, 


4 allow more than modica coercitio for her Correction: But ſuch an Excels as this, would be 


8 7 . fs 2 4 Ac 1 . 
300-41.919 v 280. 91 DICH Fan 
e the; would flarye herſelf, if he would not renounce 


dhe would kill him if he did not leave the Country: And finding that 


{s.and Threats, ſhe: did à Third Time flee in his Face; hut at laſt, 


proved/by Witneſſes, Who ſaw the whole Tract of that unhappy Buſtle; for it was an Ag- 


the Puniſhment to the 
puniſhed 


great. And if the Law, after it hath puniſhed the firſt Two ſmall Thefts, puniſhes the Third 
with Death; and after it hath puniſh 58 Yeards with ſmall pecunial Mulcts, maketh 
ence in beating a Husband, and laying Snares 


ſince no Judge could have refuſed to have burnt her in the Cheek for Three ſuch Riots, ſure 
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far as ic Apt their private Intereſt; ſo here, my Client's Wife having been more 


| it pitles chem; it em 
inſt any, it muſt 
3 — Nam Pl r are 


Life, but it ſecures us likewiſe when we Chaffife ſlick as would ſtain out Hondur for Lie 
that feeling we may Kill pA, as invade the ones by. we may at leuſt 7 ſuch 
oe; 1 pdtiatly Leing L 

Lords, Tall entreat to 
conſtantly reſolye to he in nd fer 


6 art £0 make'a Man miferab 


roſi 12 e, are cu 


* t an 


own Merit; and unwo rehy Women will find, 


50 107 that one 1 Pie ſhe cat * 9 ·˖ oth m—_— e 
net, Pong in balancing murnal Crimes, we mult; not lock to the Debt and Credir of.ow 4 

5 all that either Party can lay to one another's Churge, we — at my | 

1. ip Ara determine who owes moſt. And i that Method be follow'd, then ae Jour 3 


ps win nnd, that as In may be e d amongſt the Parties- Dene, 7 


towards him a. Thouſand Times than he can be ſaid to have been 3 . tho' 
Riot Fw GIN EP Waren n and EE op 155 deck 
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b hi Law ae to dea Vives, 1 CRAEE ie 3 nb 


oys.its Ju n 1 rimes, but its againſt dur Paſf bat 
And fo high did this nen the Roman Iv, chit fe who in Paſſten 2 W 
Wife, being taken with her A ikke was not puniſhed as a Murderer, 9 e ee | 

dolores meerfererit : And the N the Law for renütting the Orime is," n 
Pro ſit jaſtum dolorem temperare, 1. 38. Ae jul." dr dul. And if any E PaMon: deferves 
Par 175 it mult 1 3 14 Who has beſtow! rc for Sev ears; or if it may * 
ft her who raiſed unjuftly, the of which the complains 


times; and 11 e Can 13 Paſſion We 
mire can they do it in a Husband. $ - 9,7 C ngers end 
920 5 


1 hope your r Lordfh x vl likewiſe E Se a Be is: not only 10 1 Pet 
prove an Exe. 


troduced Duty impoſed upon us by Nature; ind Without t i cb 
entioner. Nor doth this Self-defence only fecure us hen we Rill ſüch us would attack but 


4 


were nothi 2 7 a Sa, and Man with whom we converfed, might 


without Honour, is but as a dead Carcaſe when the Soul is fled, or, a King when he is de- 
1554 And ſince the Law has parallel d Life and Honour inevery Thing it e * 


heſe who! are here pun Have © ? 
uthors. 570 Gee of My thoſe Alden e of 2 | „ 1 "Abe therefore 4 74 
ourſelves,” what's Mar A Cana G0; if tis Wife ſhould . 
nt he were amonglt Strange f G i 
him when he reſolved to reſt: Were i it not ridiculous to put the usband always to com- 
lain to 4 Judge in thoſe Cafes? Ard pet tö fuffer ſuch Thit 0 not 
but to 98 bim to i 
reed up his Wife to an infufferable Tofolence. © 8 
tbed' by nothing but'A 
Omen allow'd fuch an "Hans wh ro \ 


Ji PIO YO 1099 22012860. 21 af 1 
1 SI 1090 1b 316 111 10. 01 913; | 
0 hen, 1 7% Lords My this 1 Aer ie: ee ee, e virtubus and Abbe 
Women may expect rhe higheſt and pureſt Reſpects imaginable; i uch as ſhew themſelves 
unworthy of thefe Favouts, may expect Paniffnent aulwerabie t their Crimes. Nor bt 
a ſmall A ——.— of their Guilt, that they endeavottr as far à8 in themes, t draw Co 
iſgrace upon that amiable and Sefervin ing 9 5 PS Women will be con 
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The Eighteenth Pleading, | | 


He 10 Ao may be puniched for Crimes: pogo Whether 


Complices "a. be purſued before the principal Party be 
found guilty? 3. Whether Socius criminis __ be Tecet» 
s in Riots and _ Crimes BY 5 


- e 
- 


2 IE Crime for which my Clients are wenſed; is, « That i * 3 dt, 
che ſaid Charles Robertſor's Brother and Two Sons did convocate the Lieges, 
ER © and throw down a Houſe belonging to Elizabeth Rutherford; which they 


I; 4 4 0 at their Father 8 Deſire, or at leaſt, that their Father did ene the 
Nb &« me. 4.49 | 


Roar NST üs dienen . it is ledged, That the Two As. the one pee of ths 80 
of Fourteen, and the'other of Fifteen, cannot go to the Knowledge of an Inqueſt for throw- 
ing down this Houſe ; ſince they offer to prove, that they were informed by their Uncle, 
that this Houſe- belonged to their Father, and that it was their Father's Deſire they ſhould 
go along with him to throw it down; for tho' Minors may be puniſhed for attrocious Crimes 
committed againſt the Law of Nature, ſich as Murder, Inceſt, Gc. and to abſtain from which, 
= oungeſt 'Confcience doth adviſe: Yet, ſuch Acts as cannot be known to be criminal, 

by ſuch as underſtand poſitive Law, are not puniſhed as criminal, but! in ſuch as are obli= | 

— to underſtand that Law. None will controvert, that the throwing down ſuch a little 

ouſe, not exceeding Six Pound Scots of Value, and to which, the a wy Al all the Country 
had heard their Father pretend Right, cannot be called a Crime a again! the Law of Nature; 
and it is only a Crime in poſitive or munieipal Law, when it is Joi þ ſuch, as are obliged 
1 the Time to under ſtand they are doin pant Injury, and that the Houſe belongs not to him, 

Xt whoſe Command they are t pg it down. 4 theſe Children were not obliged to 7 
kno\ this; for ſince tek gs are not in Law obliged to underſtand - theit'own Rights' till the 

be Nie ors, müch lels are the) obliged to age the Rights of other Men. And in this 

| Cife'the Under hgh ie Matter of R ights, is that ae Which kk the e for if 
EDT IH Rig 1 chis had been no ime in hint nor them. ' 


CE am tire, 8 ele! is a rear Diſtin Aion b etwixt Ads which are of choiy" own Fre Id 
ent, Huch as throwing down of ouſes;" takin Men Priſoners, Sc. and thefe which are 
eir qwyn R ture victous and' criminal, an ed no extrinſic Thing to elear that they 
are fo, ſuch as Vhirder, and Robbery; the Firſt doth re uire the Knowledge of 1 
that is extrinſſe to che 4 which is done: Nor is the inferr'd but by Reaſonin 

hadginent ; \ ani therefore that Guilt ſhould not fall 9 Minors except they are- 0, and 

are preſurned | ve Joe, 5 intentionally and upon ſign. And en Deſign be pre- 
| Unied in theſe Minors, fine 4. 6 committing this AR did not take its Riſe from them, ot 


from' their Un le and Fathet; nd'they were to gain nothing to themſelves immediately by 5 1 
Lad "Nor can it be imagi Shell de Law will, A nk T4 AS ng, leſſen the Pohl r 


ment in the moſt attrocious Crimes, ſuch as Witcheraft, Murder, S. in fueh as are Thir- 
ten Years of Age, if it will not, remit abſolutely 7 Guilt | in ſuch Caſes as theſe, where the 
ur was neither” pal ple nor the Prejudice And if Minerg be to be reſtored 6d. 
Verſus, deligrum 19 70 1 8 18 clear they are, they on ought fo be reſtored againſt this; where 
the Guile" doch RY 4 PuniHtho, or Virecg of Law; fuch as, That tho' the Father "had 
ut to the Ho: vet he Squld not bade thtöwn it down by his own Authority? ; Prin. 
. Which few Chilean | me Ara they have reached „ One Years, / 
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is not unneceſſarily and intrinſically unjuſt, they ſhould either obey there, or no where. And 


deliffum fuerit commiſſum ſine dolo, poteſt minor juvari ope reftitutionts in integrum, eticm 41 
| Hot ut a tota pena excuſetur, 


be puniſhable in Minors w. 
not becauſe-Omiſſions are. juris, and fall not under Senſe, and progee na V | 
the Judgment; but yet I think the former Diſtinction more ſuſt, ſince- Omiſſions of . 
Nature requires ſhould bind them, but nothing ſhould” bind them which proceeds from: 


Bur whatever be alledged againſt other Minors, yet theſe having obey d their Father, in 


Ne that Power to which it has ſubjected them. And upon the other Hand, it would 
leſſe 


bate their Commands. And tho' a Son, or a Servant, are not o 


Poindings, @r even throw down Houſes at their Father or Maſter's Deſire, becauſe the 
might pretend his Right were not ſufficient? ; And ſo the Father and Maſter ſhould be hi 


and his Commands, which require oft-times a ſpeedy Execution, ſhould be delayed in the 


vel Domini, 1. 4. N de reg. jur. And if the Law allows them to have no Will of their own, 
the Servant is only declared puniſhable, if he do not detect his Maſter, or deſert his Ser- 


a 1 ; LAs | „ 5 13 | AE $Þ TER Toy 1 150 ES F E 5 K 3 5 92 1 3 ER | 
Tao Minors may be puniſhed for. a Guilt; yet they ought. not to be indicted, till they 


in which they were engaged; as to which our old Law appęars to be very clear, R. M. Lib 


eum probari crimen, or may omit to object againſt Witneſſes; it is more 


Clar. Queſt. 60. & Aman. in Cap. 1. Num. 8. de delice. puer 

Crimes, by the unanimous Opinion of Lawyers, are ſaid not 

en they are perpetrate nou committendo, 45 omattendo, if it be 
from a Weakneſs of 


Nor can I ſee a Reaſon "T 


Weakneſs in Judgment, ſince Law allows Minors to have no Judgment. 


an Act which was of its own Nature indifferent, they cannot be puniſhed for the Guilt, tho 
he may; for that were to make poor Children unhappy, in ſubſecting them to double ps. 
niſhments: For if they obey d not their Father, they could not eſcape their Father's Anger 
or if they did obey, they fall under the Law's Revenge. And it were very unjuſt, that the 
Law which has fabled them to the Power of their Father, ſhould not ſecure them whey 


n much that Power which the Law hath'taken fo much Pains to eſtabliſh in the Perſon; - 
of Fathers, and Maſters, over their Children and Servants, if it ſays them Occaſion to de. | 
liged to obey their Father 


or Maſter, in Things palpably attrocious and wicked; yet, where the Thing commanded . 


what a great Prejudice were it to the Commonwealth, if a Son or Servant ſhould. refuſe to 
aſſiſt, in bringing back Cattle which others were driving away, to labour Land, or afif 


obliged. to give an Account to his Son or Servant, of his Right and Title upon all Occaſions; | 


interim, To prevent all which, the Law hath, for the Good of the Commonwealth,. allow'd 
Sons, nor Servants, no Will of their own, making them in Effect but the Tools and Inſtru- 
ments of their Father's and Maſter's Will: Nan creditur velle qui obſequitur imperio Patris 


it cannot puniſh them when they obey their Maſter ; for all Guilt is only puniſhed, becauſe 
it is an Effect of the Will: And therefore, John Rae was not put to the Knowledge of an 
Inqueſt, as Art and Part of Theft, becauſe he went only along with his Father, when he was 
about Twelve Years of Age, 1. January 1662. And by the 19. Cap. Num. 9. flat. Will 


vice. And per J. homo. F. ad 1. aquil. it is expreſly decided, That /i juſſu alterius mani i: 
Juriam dedit, actio legis aquiliæ cum eo eft qui julſit, ſi modo jus imperandi habuit, quod fi nu 
habuit, cum eo agendum eft qui fecit. 


1 
- 


attain tothe Years, of Majority; becauſe if they were to be tried in their leſs Age, they might 
by Want of Wit and Experience, omit their own juſt Defences, and miſmanage the Debate 
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the Guilt, immediately brought to open Puniſhment, and where the Crime 
reaching no further than private Revenge, and a pecuniary Puniſhment. 
evenge; for it can reach the Father or 
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for itis very conſiſtent. that a Libel bearing Art and Part ſhould be relevant, and yet that the 


nitionic; the other regula 
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done amongſt us, than any other Nation, becauſe the Probation is, in this Kingdom, tried 
only by an Affize;-and theſe-are ordinarily Men who underſtand not the Intricacies of Law : 
* Whereas if the particular Way and Manner of Ratihabition be not condeſcended on! and 
diſcuſt by the Judges, it muſt come to be debated after the Probation, before the Inqueſt; 
and thus not only Relevancy, and Probation, Matter of Law, and Matter of Fact, but even 
the diſtin Offices of Juſtices, and Aſſizers, will be here confounded: As for Inſtance, If the 
Purſuer. ſhould prove, that the Father ſaid that all was well done; we would be forc'd to des 
bate be fore the Aſſize, That ſuch paſſing Words as theſe. cannot infer a Crime; for elſe ma- 
- ny Thouſands in a Nation bungen be found guilty of Crimes to which they had no Acceſſion: . 
Or if it were only alledged, that he received his Sons-into his Houſe, it would be likewiſe 
| debated, That the receiving of a Man's own Sons into his Houſe, cannot infer a Crime in 
delictis levioribus, tho it may be debated to be criminal in Treaſon, and more attrocious Crimes: 
Upon which, and many other Points, the Doctors have writ very learnedly ; and to debate 
ſuch Points before ignorant Aſſizes, were very dangerouan ss. 


| „ , //, / WITS | ie WW $7” 
T is likewiſe: alledged for the Father, That he being only 
committed by his Brother, in fo far as he did either command or ratihabite: tis therefore neceſ- 

- fary, that the Brother be firſt 77 and diſcuſs d; it being a Rule in all Law, That the 

Principal ſhould be pleaded) and diſcuſt, before him who commanded the ſame to be done, or 

before the Receipter ;. as is clear by R. M. Lib. 4. Cap. 26. entitled, The Order for accuſing 
Malefuctors for Crimes: Which agrees likewiſe with the Opinion of the Civilians; and parti- 
cularly Clar.: Quæſt. 20. Num. 6. whoſe Words are, Scias etiam quod guandoq; proceditur con- 
ira aliquem, tanquam quod præſtiterit auxilium delifto; debet primo in proceſſu conſtare prin- 

_ cipalem deliquiſſe. Mart. Le. 26. gives an Example; of it juſt in our Caſe; A Father is pur- 
ſued as acceſſory ;to his Son's, Guilt, in which Caſe he alledges the Father could not be tried, 
till the Son was firſt diſcuſs d. Et Alexand. Conſilio 15. Vol. 1. dicit, Quod niſi prius conſtet 
de mandatario, procedi non poteſt contra mandantem; with which the Engliſh Law agrees fully; 
by which the Principal ought: to he attainted by Verdict, Confeſſion, or boy utlawry, before 
any Judgment can be given againſt Acceſſories: Bolton, Cap. 24. Num. 38. And therefore, 

except the Uncle, who was the principal Actor here, were firſt found guilty by an Aſſize, 
my Client, as Commatider-and;Ratihabiter, cannotbe-panithed. - /- HO 
{16 wt hilopnrq od a6 2055.) en oroted TBS td om ot 0 org at 
To this it is anſwered, e That the foreſaid Law of the e only in Theft, but not 
4 in other Crimes; and that as to all Crimes it is abrogate by the 90 Act, 11 Parl. Jam. VI, 
by which it is appointed, That all criminal Libels-ftiall he relevant, bearing Art and Part, 
without making any Diſtinction betwixt Principal and Acceſſories; and the Father is call'd 
4 here as a Principal, having given a Warrant, as ſaid is; for elſe the giving Warrant for do- 
« ing treaſonable Deeds, or to commit Murders, could not be puniſhable, tho' nothing fol- 
« lowed: Whereas ini all Law, ſuch Deeds are criminal in themſelyes, and the Mandant might 
: be immediately puniſhed. ED ENS | 
FOOT  WAOAGANE COA OSS). 2. VSWR.) ORR. x50 Eo be baaetorn i ot pe enann Ne 
To which it is replied, That this Maxim holds not only in Theft, but in all other Crimes; 
for as there can be no Reaſon of Diſparity given, to difference Theft from other Crimes, as to 
this Point; ſo the Rubrie of the former Chapter 4. is general, and in the fourth Verſe of that 

Chapter, it is ſaid' generally, 7. at it ir manifeſt, that the Commander or. Receipter ſhall not be 

char g d to anſwer, tall the principal Defender be firſt convicted by. an Ali xe. Which is like- 

Juftice be pretended, | that theſe Laws are abrogated hq; the foreſaid Statute of King Jam. VI 

for theſe Reaſons; 1. That Act does not expreſly bear an Abrogation of the former Laws; 

and ſtanding Laws cannot be abrogate hy Conſequences: Nor can it be, but if the Parliament had 
deſigned to 1 ſo old and fundamental 1 | 


* 


* 
1 


* 


5 Laws and Cuſtoms, they would have expreſs d 
their Deſign; e TEAM ſince in criminal Caſes, all Lawyers endeayour to make their Laws 
clear and icuous, 20 No Laws are interpret to Abrogate one another, except they; be 
mconſiſtent y do unfavourable is Abrogation of Laws: And it is generally receiv d, that Leges 

mi matenii iu ſeſe nun rullunt, net nu nogant. But {0 it is, t taheſc Laws here 1 
vn, are moſf conſiſtent vvich the Act aß King Famec VI. and theſe: two are materiæ diverſe; 


. 


Frincipal; hould be firſt diſpuſs d for Tho the Principal be firſt to he diſcuſs d, yet when the 
Acceſſories are to be accus d, it is ſufficient that it be generally libelled againſt them, that they 
Were Art and Part; the one of theſe regulates only the Way of Proce This or dinem cog- 
| 3 er! tes. the Relevancy, and ſhows-what'Libel-ſhall he ſufficient. Nor 
_ Was there any Thing more:defigned:by:that Act Jam, VI. but that: Lihels in criminal Caſes 
ſhould.n r be caſt as ibelevant, as is clear by 1 Fate aged Act. And by the Civil 
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Fangen as acceſſory to this Crime 
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| UMerent This, 


41 ecefſiry Conſequence, That theſe Laws could not have, taken place after that Ag, 
ut ſo 


would not be purſued before the Principal be diſcuſs'd, are ftil in Vigour, and are ſo juſt ang 
red, that if the Priticipal were cal M Ie. might know many Defences, which, if they were 


would defend both: Whereas upon the other Hand, if it were lawful or ſufficient to accuſe 


| and Warrants and ſo ſuffer the er 1247 Acceſlvr ies to day ee 


threw down the Houſe muſt be firſt diſcuſt, before m Client can be pannel'd for Com- 
_ contrary. to the known Principles our Law; and 


- 8 pet the Deponers to adhere to theſe p ne _ ne Fe e in 5 Pro- 


a — 4 the aver mu the Mandate muff not be par 1 


cheats for proving that they committed this Crime, are not teſtes hubie and cannot be 
of che Houſe, and did a 


AS; ironic, G 3 3 ee * 3 


and are differently treatèd; fo. that theſe tO Laws are very different, — | 
very ineonfitert. ' 5; If that Law Famer VL had. abregste the former Laws, w it is 


e That the Principal ſhould be diſcuſt before the Acceſſories, then it had follow d 


it is, that Defences are daily ſuſtained upon theſe Laws, as in 1 of N 
graben; which thews very” tains each that ny. are: not N 17 


Tur Resſons likewiſe wherdapor tut Law: was „ Wahdad, * be e 


neceſſary, that it were unjuſt to 2 a Law founded upon them; for che Law conſide- 


known to theſe who are alledged to be Acceffories, would betta defend chem; as in this 
Caſe, if the Uncle were called who threw down the Houſe, it be be would alledge, 
That he did not throw' down this Cottage, till the Accuſer had may be. which Content 
he poſſibly hath !' And this may be neceſſary in a Thouſand Caſes; as if a Perſon were purſud 
for having been acceſſory to the driving away Sheep, or Nolt, he might be convicted, tho! 
he were innocent, if the Principal were not called; which Principal, if he were called, might | 
produce à Diſpoſition from the Party, or a legal Poinding z either: of which being produc d, 


any Perſons as Acceſſories, without py: 


a the Principal, the Accuſer might collude with 
the Principal, and ſuffer him to go 


ed, providing he would = "oy rſs 
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ls it not a Prineiple in News, That Are fſoriuis Aulos ſeq ui aum p F And doth 
not the Law flill require, that prius drbed conflars dr corpors delicti] wy 5 r 
be purſued fer hounding out another to throw down a Houſe, until it were firſt known that 
as Houſe was thrown down! ? Nor is the giving an Order to throw down a Houſe, crimi- 
tho” it were proven; except the Heuſe were, according to that Order, thrown dow, 
ai that it was'thrown down by virtue of that Order, and upon no other account. By: all 
which it clearly ap dees That the throwing down of the Houle, whichis the principal Gi 
muſt de firſt eh efore it ean be N who ave rs pp moe h 2662! 
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Taz laſt and one of the ben Arguments, I al 1270 e he) Principal who 


ding or Ratihabiting, is, That 


5 Probation ſhould be led againft Abſcnts, 
by the Connivauce or Ignorance of the 

Acceffories, the Fame of: an abſent Perſon may be wounded, and Witneſſes fuffer'd to de- 
pone, who dared not have de if he had been preſent: And tho that Probation led 
againſt him in Abſence would not de concluding,” yet-it would leave a Stain; and would 


to ſecure themſelves againſt Perjury. 15700 
WXEREA s it is pretend ed, That ſometimes Command is a 2 the' nothing follow. f 
is anſwered, That whete a Mandate is of: itfelf criminal,” tho! :nathing follow, dh: Treaſon, 
.a Complice, or acceſfory, but as 
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Te is krewile alledged; Thar the Witneſſes which are ofTered to be 8 10 i 


admitted, becntſe offer to prove by their ow Guth, that they wene ab the: pulling down 
ly pull it down, and Lc eee d confk ura) an are 
by the 34. Cup. rat, 2 Nod L where there is an 

ande be ade to be Witnelſes, aniongſt wtiom a are  ſacid Spout 


repelled from Witneffini 


made of thoſe'who- ! 'carmot 5e b. 
eriminit,. 
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Hei, yet he may be admitted gon 
25 pa. why 4 thoſe Sof Were engaged we pin 4. Tho': 


| may" * 1 


Jocius — 5 


4 — de which tuey gl 
cor as Treaſon Witchcraft, Murder, &c. yet ii or" 5 . 
« ſuch 88 the caſting: dawn of a that tends to 'infer a pecuniary and not a capital f 
« Puniſhmetit; there ſdcit criminis maß be received as Witneſſes: For, the Reaſon'why they 
4 are ordinarily repell'd, is, becauſe i in deponing they confeſs a Crime againſt themſelves; _ 
« 7 infamant, which Reaſon 3 in Delicts or leſſer ere 127 non W oH 7 . 
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To which it is e That it is a Wi in 1 * pole criminis, , ne pr, 0, 1 nec contra 
| Aion its TS biting C. de Teſt. Maſcard. Wu 1418. By, which it is clear, 
a makes no Diſtinction whether he be adduced fer or againſt his Comrads; 
oy be be > adduced in. Crimes, or. Delis: And ſoczus criminzs. is not only repell'd 
being a Witneſs, becauſe he ſtains his own Fame whilſt he depones againſt us Com- 
ions, der Peruns the Law preſumes, that being himſelf under the Mercy of the Purſuer, 
will, by an unjuſt Depoſition, ranſom imſelf from the Event of the Parſuit, and there- 
tes the Law caſts bim as a Witneſs; for the i is unwilling to to. ule thoſe who hath of- 
* zit: And Lawyers have always been unwilling 850 tempt Men, by forcing them to 
depone their own Errors, for they judged, that theſe Who would commit a Crime, 
would = wan ſwear And the Law af the Majeſty formerly cited doth: repel à reftando 
ſocios criminit, & infames 5 whereas it needed not have ee sd both, if it had compre- 
hended the Ane under! e * * only caged af 107 ie, 'becaule they were 


mfames. 


2 perceive by Lawyers, that ſometimes. they allow Witneſſes in attrocious and eat PER 
whom they would not have admitted to prove Crimes of leſs Conſequence, which proceeds 
both from the Hatred oy TY to an evi Crimes, a Part of whoſe Puniſhment it is that 
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As to the Inconveniency adduced, 5 5 i is contended, That if fach | Witneſſes o Were 


4 | noted no Crime could be proved; it is auſwered That this Argument would | 
ä — tee a well in alt Cites, as i Grin: 
FX is. 2 Brvcard common tereived amon Doctors, That 
1 we Ait admi ' urger- incammuadum; and here ir is confel}, the 
I — could not be admitted 'Cximes. But the ol 
| al Concluſion: that :coutd be drawn from this Inconveniency;+ 18, Thi" fe en rin 
ſhould be admitted Witneſſes: in occult Crimes ſuch as Conſpiraeies; But not in fach Crimes 
| as this, Where there could be no Pemmy of Witneſſts, being dltedged' to be cute i in 
5 open Day, in the Midſt of a Town, and with CET. Bet to conclide” all;- need 
5 only ſays: Thar my Objsckion againit cheſs Wirneſſes 18 umded A an xpreſs Law, and 
therefoiteumor be taken away by this 'DiſtinAion; EKGePt | cis Diffinctien car be ea 
bliſh'd upon, and maintained by * 0 Law as expreſs, . . 
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Seſſion, and from them obtains a Warrant to inhibite his Debitor to ſell that Eſtate till he be 
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had for tlleir Neighbours of England; that they have in 


5 Boe y 0 kiets low! Taaws, very many l % Forums and Statutes: And as {6 dars 


ane Nature allowing no — Excellency, and God: defi 
9050 e he hath created; ſo Scotland hath;/above. all other: 
and lon :rience, obviated moſt happily all Frauds, by their pubhio R Lehe 101 2 9 
they are not further concerned to fecommend this Invention t 1 Neighbours; tian a ſo 
far as common Charity leads them; yet findingtheir Regiſters ſo much miſt en in a Diſcourſe 


entitled, Reaſons _— regiftring Reformation, | thought 
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hes; (for fo we call all Nights and Secutities of Land) or for perſonal Obligations, b 
. 0 * not his Eſtate. Men {ell their Land in Seotlamdy either 


abſolutely, or under Revetſibn ;-if abſolutely; it muſt be eirher we Seller's own Superior, 


dy an laſtrument of Reſignation in the Hands of his Superior, ad perpetuam romunentiam; 


whereby'the'Propelety is conſdlidated with the Superiority, and this inſtrument muſt be fe- 


gitelled. But if he {ell it to 4 Stranger then the Acquiter muſt be ſcaſed, and this daſine 
muſt be regiſtrate within Sixty Days. Or if a Man d not abſolutely diſpons his Eſtate, but 


retain a Power to redeem the ſame, upon Payment of the Sum for Which it is wadſet or 


morgaged, then the Paper whereby this Power is allowed, is called a Reverſion, and it muſt 
be regiſtrate within Sixty Days alſo. If any Heritor be ſuſpected by his Friends to be prodigal, 


or uu to image bis own Affire, he interdiets himſelf to his Friends in a Paper, wikelein 
he obliges himſelf to do no Deed without their Conſemt: Or, if a Creditor who lent His 


Money to an Heritor, find that Heritor intends to ſell his Eſtate, without paying him, albeit 
he did lend his Money in Contemplation of that Eſtate, which the Borrower then had he 
makes an Apptication to the Supreme Judicature of the Kingdom, called; The Lords of tbr 


Tad Which Inter diction or Inhibition muſt be firft PO at n H ha 17 
8 yz and then regiſtrated within Forty Days. 3 AKA. 4 ko. "SSEIÞF1 WA. 5 


5 1 ah fi! 5 8 
ys 7} N £7 e 7 81 ob. 2 


uni ue -Uv bf thats Kapftzrg>eb/'pablic Booly ehe in- tian chief Twen #=] 


Shire, and another at Edinburgh, which ferves for all the Shires; and iti either of theſe, all 


be regiſtrated. 80 thit when 
eſe Reſton, who keeps a ſhort 
ok apart, called the Walke Book, (bearing the Day when any In- 
däbitlen was profeted agdindt/fnch a Man, at the Inſtance of. ſuch a Man): — there he finds 
for a· Crown what Incumberanres are . 1 the pong Een intends to 1 =_ 3 -= ba 


cheſe Saſines , Neverſions, Iimerdiftions,. and Inhibitions, * 1 
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Account and Vindication of them. Regiſters are appbihted in Fentiaud, either for real = 
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An. Reis TAS ares of all others, the greateſt Ss curity againſt the forging Gf falle Papen 
for Forgers uſe to conceal for ſome Time the Papers they forge: Whereas the Nedefftey + 
ATcegiſtrating them within ſuch a Time, will eicher fright che Contrivers from doing what they 

2 a — to the Light, or will at leaſt furniſh-ſuch as are concerned to have tie Fraud de. 
tected, with Means which may be eſſectual; ſeeing it is much eaſier to expiſcate Truth 
VPhilſt the Witneſſes are alive, and all Circumſtances recent, than after that a long Interval 
5 of elapſed Time hath carried away the Perſons, and obſcured the Circumſtances from which 
8 Truth could have received 5 ee nies zoo. 
| * III. Poux chAs ERS being 7 ſecured by the public Faith of 8 burden 

the Seller with a Neceſſity of 3 Surety to them for the Validity of the Rights ſold; 
which, as it reſolves fill in a perſonal (and conſequently an unfix d) Security for the Buyers 
rh t fine Eo oe, 
_— IV. Tux Security which flows from Regiſters cuts off much Matter of Pleading, and 
thereby defends. againſt thoſe: Feuds and Picques, which laſt ever after amongſt ſuch as are 
concerned, and keeps. Gentlemen at home improving their Eſtates, and Merchants and 
Tradeſmen in their Cantors and Shops, enriching the Nati 
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V. Wurx Men are to beſtow their Daughters, they are by our Regiſters informed, and 
= aſſured of the Condition of thoſe with' whom they deal; and by their Means, Men are kept 
=. from giving their 4 on and their Fortunes, or a conſiderable Share thereof, to Bank. 
—_— rupts and Cheats. Likeas, the __— are by them ſecured in their Jointures, and not 
_ expoſed after their Husbands Death, to tedious: Suits of Law, the Dependance whereof 
draws _ -n public Places unfit for their Sex, and the Event whereof drives them to Beg. 
ging and Miſery. _ JJVVVVVVV)VJVVCCCCVVVVVCVCCCCCVC # GE #16 er one 
| bl Bx theſe, the Price and Value of Land is much raiſed; for by how much more the 
Purchaſe is certain, by ſo much more it is worth 77H: _ 
= VII. By theſe, Heritors who are oppreſs'd by Debt, are telieved by the Sale of their Lands, 
=—_ upon which Buyers now adventure freely; whereas, if thay were to rely upon the Faith of 
= f = 8 their Eſtates might continue unſold till the Rent of their Many ſhould eat up 
=_ e Stock. 11.04 4 TOROa on eittifie ot Tone og ½ ¾½. ½öͤ nnd erred 
5 VIII. By theſe, Uſury and unfrugal Tranſactions with Brockers and others, are much te- 
EC. ſtrained ;. for if Purchaſes of Lands were not ſecure, Men would rather chooſe to hazard 
their Money ſo, than upon Land. po VVV 1 
IX. By theſe, Pa rents know when their Children and Kinſmen, when their Relations de- 
bord, and burden their Eſtates, and are thereby warned to check or aſſiſt them. 
5 X. B theſe, Strangers and Foreigners are ſecured who feſolved to match with us, or to 
5 purchaſe amongſt us; for our Regiſters are equally faithful to all. 
Xl. Br theſe, Commerce is very much ſecured; for, if a Merchant, or ordinary Tran- 
ſacter, refuſe to pay his Debts, then his Bond is put in the public Regiſter, by which the 
Creditor is ſecured of Payment, and the Debitor is deterred from owing too much. 
XII. By theſe Regiſters, Papers are ſecured againſt Fire, Loſs and Accidents, to which 
they are expoſed whilſt they are kept in private Hands : Whereas, after — 3 2 
1 can deſtroy them but what ruines the whole Kingdom; and even in that Caſe, there is 
= Hope of recovering public Regiſters, as in our laſt Revolutions, 1 
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1 In this laſt Place, I muſt crave Leave to wonder, why England bath already taken ſo much 
= Peains to ſecure againſt fraudulent Cheating of Creditors, and of Buyers, as is clear from the 
* 8 Statutes cited by the Author, if they intend not to proſecute that worthy: Deſign. But as 
=_- an evident Mark to know whether Regiſters be neceſſary, they may conſider, That if any Man 
_ in England can for a Crown, know in the Space of a Day, the Condition of theſe from whom 
he purchaſes, then Regiſters are not . but if otherwiſe, they are: If any Lawyer in 
555 can aſſure his Client, that the Purchaſe he makes is ſecure above all Hazard, then Re- 
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iſters are not neceſſary; but if they cannot, then Regiſters are neceſſary: So that it ſeems 
gland hath done too much already, or elſe; that they ſhould do more to ſecure their People. 
= Vet ſince'I only deſign to defend our own Law, and not to impugn their s, it were imperti- 
"1 nent for me to recommend too zealouſly, that wherein I am not much concerned. 
=_ | G / / sf... 
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Il _ __ » A&6aA1NST this ſo juſt, and ſo neceſſary a Conſtitution, founded fo ftrongly. 1 
== ; and approv'd ſo firmly by Experience, the Author of the Rea/tns againſt regt. 4 
| tion, hath put his Inyention and Wit (both which; I confeſs, are very fertile) upon the Rack, 
| to find out, and muſter up ſome Arguments, which owe their Number and. Beauty to the 
Unacquaintedneſs of his Countrymen with the Model he imp -and-which the Author had 
= beat out by too much Induſtry, to a Thinneſs, that n bear the, Weight he 1435 
j =_ upon them. : 1 e V H 241 alt] Eh cel i | 472017 £1672 12:1; e F * 
9 | | J eiae 
1 Fs Firſt Argument is founded up the-Dangers that ariſe from Innovations, wherein 
Ce qiſlators are not able to have a full Proſpect of allInconyeniencies which may follow. But 
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by the Author, nor had it ſwelled to its ptefent Bulk; if it had not been frequent men-. 
ted by new. Additions. And as to this Project of keeping Regiſters, England may YOwn 
upon the Hazard of their Neigbbours, who by being firſt Pracifers bude Tun all theRilquic 
and taken all the Pains which was neceſſary for accompliſhing ſo great a Deſign : 


Tus Serond Rexſon'bears,* That by Regiſters, the F;owneſsof the Fortunes of Melt as 
« ſuffctedfor-His Majeſty*r would be diſcovered, and they thereby expoſed:to much Rigor 
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profey me, and make every private Eſtate 
Inferences are drawn from the Authors 


where the Debitor refuſes to pay; and ſo theſe Regiſters will not weaken Commerce, nor 


es 
which Commerce will ſoon be ſtarvd. And by the Regiſters, Bankzugte wil 


ſecured. And by this Anfwer it N „ That the Riches of England neither perſo- 


nal nor real, can be made known by the Regiſters; for only the Bonds of Bankrupts are to 


be regiſtrated: And tho all real Rights muſt; yet the Quota of the real Eſtate is not expreſt 
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in the Papers to be regiſtrated. 


Ar rx the Author of that Diſcourſe againſt regiſtering Reformation found, that ſo unan- 
ſwerable Advantages ariſe from Regiſters, as that they could not be balanced by the Incon- 
veniencies which he laid in the other Scale; he is pleas'd (which is ordinary for ſuch as can- 
not prevail by Reaſon) to reflect upon Scotland, as a poor Country; and againſt the Srots, as 
an unmerciful People; and to alle ge, that their Poverty, and Severity introduc'd thoſe Re- 
_ fiſters, and made them neceſſary with us; but that they would never agree with the rich, and 
tender-hearted Engliſh: Which Reflections deſerve rather our Pity, than our Anſwer.” Lea- 
ving then this womanly Way of arguing, as unfit for the Scots, who ſtudy to be Philoſophers 
in their Writings, as well as in their Humours; it is humbly conceiv'd; that Regiſters. do re- 
ſtrain no Man's Compaſſion; for no Man doth virtuouſly indulge his Creditor, but he who 
knows the Lowneſs of his Condition, which he cannot without Regiſters: Ignorance is leſs 
the Mother of Virtue, than of Devotion. Regiſters prejudge only ſuch as are Cheats; and 
uch deſerve little Compaſſion. Nor are our Laws more ſevere againſt Debitors Who pay not, 
dan the Laws of Englaud; for both 2 — ſuch: And the only weak Side in our Law is, 
it allows too much our Judges to ſuſpend the 5 of Debts; and I never heard the 
gf who live amongſt us, complain of any other Defect in our Laws. Our Laws are ex. 
tracted from the Civil Law, and ſuch Doctors as write the Law of Nations: And Strangers 
underſtand. our Law ſooner than any other Law in the World, except theit own: And our 
7 for impriſoning Debitors ho refuſe to pay, are,expreſly warranted. by that Law of 
5 Romens,, Which tho it was the beſt Law in the World, and is univerſally acknow- 
edged to be ſuch; yet was more ſevere than our s. „The comparing of Nations as to their 
Poverty and Riches, brings more heat than Light: Nor can any Difference Pes ths: Jar 
nens in theſe, make any Difference as to this eſign; or if ir doth, it may be debate With 
eaſon, That Regiſters are fitter for a rich, than a poor Nation; for Where there” aft my 
Buyers, and moſt Land to be bought, Regiſters are there moſt neceſſary;. ſeeing they were 
nVented to inform Buyers, as to the Incumberances wherein Eſtates are ſvolyed ; the Mul- 
uplicity of Purchaſers. Where there is but little Land, and where the Cteditor ; 


re the Creditor may have Time and Leiſure ſufficient,” to watch the 1 aj 65 | Do. 
Tor. Our Nation ſupplies their . iy Corns, and Cattel, Lead, Copper, Tim- 
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from them, Wine, : Spices, Silks, and:otber : Superfluities; which: as Exgland, no more 
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Coal;.Salt,, and many other Neceſfaries ;.' whereas. in Exchange f of theſe, it receives only 
than 


71 
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Hot leu, hath growing within their n Countries: ſo tis probable, that both Nations Would 


3 


live more happily without them: And thus it appears, that Scotland is not fo poor as cheſe 
| | | | $3:2% 1x2 208 He c>. ; 


tleman to continue ig his Error of thinking, that our Regiſtrat 
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I. would here put an End to theſe Qbſervations;/if I were not-unwilling to ſuffer that Gen. 


# 


ion of moveable Bonds owes 


L 


o the Caur/avs,. the Pope's Brokers in E 


its Ori land; and to the Cumera Apoſtolica, 


under the Reign of Henry III; for as it is moſt improbable, that our Nation wonld borrow { 


fundamentata Conſtitutien, from what was practis ꝗ in a Nation that was in Enmity with them 


at that Time; fo it is nowiſe probaple they would. have followed the Methods of the Pope, 
A e 
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a ch that Time, When they Were oppreſt by:thelr Maſter, the Popes endeavouring to 
their Clergy of Scotlang, to the See of Zur; and by theſe Agents themſelves, in 
Ae n ee, Kn 3 4 „ 
Bur the Truth is, That tho' the completing, of this excellent Conſtitution, is an Honour 
due to Scotland; yet its firſt Origine is rooted in the Roman Law: And moſt Nations in the 


+ 
* 


World do, at this Day, uſe Regiſters, which may be thus clear. 


giſtris, ſeribarum porticus prophyretice. 


IRE Romans, to reſtrain exceſſive Donations, appointed them iaſenuari apud judicem, u 
ob viam iretur fraudibusy which Inſinuation was the ſame with our Regiſtrations: Thereafter 
they uſed Regeſta, que vulgo Regiſtra, quaſe ay cn dicuntur; illa erant acta tabulæ publi- 
cæ, which were at Conſtantinople, and in the Kaſtern Empire, called 7wyyT4uon, as Prot 
obſerves; and by Vopiſcus in Probo, are called Regiſtra- 9%, oft-enim (inqut Vopiſcus) re- 


. 


. e „ 2 bz 5 — 2 33) © . 1 £ 
Tax, Romans had likewiſe public Books, wherein Papers were preſerved ; which were un- 


der the Weſtern Empire, called Archive tabularia & tablina; but under the Eaſtern Empire, 


* 


L. Moris. F. de penis, & 6. 
Tua other Nations beſides Scotland uſe to preſerve their Papers in public Places, and 


were called Grammatophilacia; ubi inſtrumenta publice deponuntur, as Ulpianus obſerves, 


his... 6 
U 


appoint their private Rights to be made public and known, by regiſtering them, appears from 
Alex. Conſil, 16. wherein he treats of the Regiſters Civitatis Rheg. and by his Conſil. 23. 


wherein he treats of the Regiſters civitatit Arimini: And at Nome, they uſe Regeſtrum /ip- 
licat ionum f e e and another Regiſter Literarum Apoſtolicarum, Caſtr. Conſil. 345. 
But the Regiſters uſed: by us, have been allowed, and imitated by the French moſt exaQty: 
For a Conſtitution, Anno 1553, made by Henry. II. provides, That all Diſpoſitions, Contratts 
and Obligations, exceeding Fifty Livres, ſhall be regiſtrate; and if it be not regiſtrate, it ſhall 
be null, in ſo far as concerns Third Parties; the Narrative of which Law proves the Advan- 
8 of Regiſters; for it bears, That after all other Means have been eſſayed, we fink 
at there was none ſave this of Regiſters, to mate our Subjects live in Qurance, to obviate 
all Debates, and to prevent Cheats: In which, and theſe other Conſtitutions which follow up- 
on it, all the Methods us'd by us are exactly ſet down; ſuch as the marking of Regiſters in 


every Leaf, the having ente Regiſters in every inferior Juriſdiction, and the marking of 


1449. becauſe by th 


the Principal, or original Papers upon the Back; there alſo the 8 collationed are called 
Extratts... But that in this they imitated us, is clear; for we had Regiſters before the Yeat 
e. 7 Act, 5th. Parl. Jam. III. Reverſions are appointed to be regiſtrated; 


7 


which Act ſpeaks of Regiſters as then in Being, and fully eſtabliſned. 


ky * _ . *. * e 1 


I ſind alſo, that in the old Hanſiatic maritime Laws, Tir. 11. Art. 4. it is provided, That 
nullus nautarum ullam ſilliginem, aut alia bona nuvi importet, vel exporter, ſine ſcitu nauc eri 
ſeribæ navalis, ubiſetiam in regiſiro poni debent. Which I obſerve, to clear that all Ages 
and Nations, Traffiquers by Sea, as well as Lawyers by Land, have thought Regiſters advan- 
tagious for Commerce, and a ſure Fence againſt Cheats: And if Regiſters be neceſſary in 
ſuch mean and tranſitory Occaſions, as Loadings and moveables, much more are they neceſ- 
ſary in Lands; which as they are of the greateſt Importance, ſo are of the longeſt Duration. 
| Six x then Regiſters have been found ſo advantagious, and that Experience hath herein 
ſeconded Reaſon; tis humbly conceiv'd, that St land is much to be magnified for their Re. 
Fibers and that Exg/and may, without Diſparagement, introduce this new amongſt their ol 
tarutes,, whereby they cannot be ſo properly ſaid to innovate, as to enrich and augment their 


_ Own Law ;' nec pudet ad meliora trauſire. ut I know that Nation to be ſo wiſe and prov 
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dent, chat if they Uinderſtood our Regiſters, as. well as they do their own Concern, the) 


word ch prefer few de theſe, Revlon 7 Gentleman has offered againſt them. 
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I haftenus datum Commentariis Jus Civile jam nimium gravantibus, ſa- 
is nos bucuſq; onerarunt Deciſiones, ſatis diſtraxere Conſuetudinum ſeriptores; 
n ibil jam noi habet Furiſprudentia 1 5 Actiones ſuas Forenſes, quæ, ut no- 
vitate ſua eodem nos modo quo ver & juventus delectant; ita & pompa, & va- 


F rietate dicendi, iiſdem nos illecebris captunt, quibus ambitio, & divitiæ ſuos al- 
licere ſolent. Sed he vernaculo adbuc ſermone arctatæ, quaſi in carcere lan- 
guent, tam paucis legendæ, ut vix authores ad eam qu decet curam excitare poſſint; & cum 


e tate qua ſeribuntur, velociter adeo ob ſtili vernaculi mortalitatem perituræ, ut ſeribentibus vir 
oper æ pretium rependere queant. Opera linguæ municipali conſignata, dum nova ſunt, corrodit 
irvidia; & antequam invidie perit livor, fügitivus noſter perit ſtilus. Nos ergo cum his erra- 


_ qui lapide contabeſtente monumenta extruunt, & in arena influente mari obruenda ſtulte 


2 


| Fug ipſi decrevere; anteceſſbres, ea que ipſi docuere, 
curreute eee calamo: Nos autem Actiones Forenſes, quas ſociali ſtudio. expolivmus, faſti- 
dientes Commentarios, & Tractatus, majori cura quam ſucceſſu ſcribimus. Licet ex his rarior 
laudum meſſis, quam ex illis proveniat ; quia in illis nulla niſi nova, dubia, & utilia ventilan- 
tur, aligs enim in foro diſputanda non proponerentur : In Tractatibus autem Commentariiſque, 
ritice, aride, ſterileſq; ſubtilitates lectores [ape morantur ; Actiones Forenſes conjunctis ſtu- 
is, & ingenti 8 colliſione limantur : Commentarii autem, Tractatus, Sc. per im- 
menſa, volumina, ab uno ſolo, nulla contradictione monito, nec auditorum plauſu, nec clientium li- 
alitate ſtimulato, priorum authorum dictata 47 entes, fuſe prodeunt. Quapropter mihi vi ſum 

| | . 5 5 2 | fg eſt 5 


7D, ES A vobic illuminati, ea 
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cus fon ſitan amor nummi, fallax & fragile illud ingenii monumentum, indignumq; 
à vere gloriæ ſtudio nimium ævocat, quid lucri pot ius, quam quant 


juſq ignea virtus winch me ſts pox 
integras accendit, Fo Rome numerabantur oratores. Viuimus eo in regno, 


(ua 
triump 


TANT VOM tamen apud me hæc valuere argumenta, ut a nimia triptione me retinerent; 


mito, ne coram vobis tanquam Judicibus accuſentur. . 


* 


Actiones Forenſes linguæ Latinæ tredere, juſtæ 
bi commiſſa perdit, nec ſenſum, {i quis in 


ms. 43 
114 
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ele - 8 dor us. 
ingenii defe ed Ceg. 


ortitudinis, potius quam 


vie mole e e le Bol fie vin hrs, mt 
T tam fuſpertum aggreds ſim feuſius y ſed cum animis eglitus deſcenda, 
Geopraphiæ regulis non eft men ſurandus, camg; a Deo inſpiretur, ad ſublimia a ſpirare debet "th 
elementariis hiſce auxiliis indigents nec terreſirig hec objtacula reformidans.” Generoſus ems. 


lationis ar dur, ſols-fortion, © vegetidr,, ingenia-ndſtra fovery viges quas requirir ſuppeditans. . 
14, anima, Ac eee Pe dit ans; e 


| 1. ud Romano: 
perio fortitudine ſua, & Romano elaquio in Buchananis, Barclaiis, 8 40% fi 


ſeriptoribus limites poſuit : Et ſi illi In erludit ions Alabulo viventes, & in ſcholæ umbra educati, 

tanta præſtiterunt; Quid ab advocatis noſtris feliciori rn natis, liberaliori education, crit 

opibus, obſequio, ahiiſq; adminiculit gajutis, ſperari pole; Ia quort 

25. VICE evelta, me 4% mediocret ele non erabejeo.. Multis forſan molgſtum erit, quod lin- 
ua Latina mor fam noſtra ſit, ut eam noſtris conceptibus facile accomodare poſſimus; ſed cum 


extus Juris Civilis ex fontibus Romani eloguii purifſimss nitide fluat, eju 75 Commentarii « 


criticis illius lingue [int conſtripti, & ex purioribus Romanis:[criptoribus illuſtrat i. FTuridji 
omnium literatorum hac caſtiſime, & copioſiſfime uti S peſſunt, 49- debent ; xc ther 5 tam 
excelſi & diaphani ineſt, ut que aliis tradita vix a gentibus Eſtimentur, hac veſtita, & fulgeant 
& colantur : Quod non ſolum majeſtati Romanæ, in hac ruinis ſu; imperii ſuperſtiti, aſeriben- 
dum eſt; ſed & aui bores Latine ſcribentes, frlici curwſitate, uerba juſtius adaptare, & mate- 
riam er, intuer i tenentur, dum ſenſum ſuum omnibus, & omni evo gxponunt. Teſtes ſut 
ſit invidia) noſtrates Craigius & Buchananus, quorum ſi alter Jus, of, 

vernacule ſeripſiſent; jam olim de eorum; ſtrips; ri fat 


m olim 4 257 in literarum fatalia duraturis) facilut 
eut temmpus, rerum qptimarum edax, in vidioſa . nt” 


nam ne lectores dubio hoc gravarem frtu, unam ſolummodo Actionem Forenſem ex unaquaq; Ju- 
ris parte, inter has que ſeſe intra anni curriculum obtulere, ſelegt: ſe he placuerint, ur 4s 
& alie; ſi non, ſatis 2 ſeriptum credimus; facilius enim erit plures addere, quam bas ex- 
cuſare; quas vobis (quibus recta ratio, & mortalium animi in poteſtate & tutela ſunt, quiq; . 
ruditionem prudentia regitis, & prudentiam ernditione ornatis) tanquam Patronis pio 5 
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NT E R ſublimia erecti animi vota, nihil Eloquentiam ſuperat, paucd. 

F equant. Reges non ſuis, ſed matrum laboribus, diademata ut pluri- 

um debent. Politicorum artes, & Imperatorum lauree ſunt ſuc- 
ceſſu, potius quam ingenio metiendæ; & ex eventu nimium pen- 
dent, ut noſtræ pure dici poſſint: Oratores autem ſoli ſibi ſuas que. 

runt palmas, nec cum fortuna prædam dividunt; illi tantum corpo- 5 
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Jul Eloquentiam fovent, primas Advocatis facile concede- 


= quærunt, & inventa in luminoſa judicii ſui officina cudynt, & fingunt, ſimilia cum ſimi- 
b oſita cum oppoſitis conferentes. Quorum dignitatem, I.. 14. C. 


munimine, laborantium ſpem, vitam, & 
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riſprudentiam non rationibus, 


hil noſtri non videns, in nihilo ſui videndus. Certant Wer ſe Phyſici & Medici, experi- 
0 ande principla ne 5 
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tis adeo provectæ, ut capi non poſſunt pictis, & fucatis verborum'formulis, 
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famulantibuſq; ſenſibus debemus; & clyus eie majorem a nobis deſi 


nos bac arte capi, rol B. nos e 


non Gdectfe, fed fuadere: - 
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nentiam acford! 


xcet: Et quanquam olim pro Roſtris Romanis, , qu9..cralle.multirud 


#2 ® N £1 B'S] 1 „ " . . 4. 034 5 1 rgumenta petebantut, | 
ut videre licet in orationibus Ciceronianicr. Hodie tamen res in aliftn caſum devenit; nan 


legibus, & deciſionibus diriguntur judices probi, & arctantur malt; ſuntq; ut plurimum xt 


n nec doctorum auchoritatibys; {64 ab indiciis, preſuai: 
tionibus, aliiſq; rationibiis probletmaticis pender ; in quibus orator a legum ſeveritate ſol 
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ſus nbi non eſt grata, ma do fit caffe, & pudica; Nam t amieatb, cet divitern, & virtutibusor- 


& grarificandus animus, cui, plaſquam oculs 
derat acribeiam, 


Rhetoricam'agnoſcetmus, ſtilum , exelamati 
coratumn, Nec ulla'orridtior, & \ublimior extat oratio, quam que a Deo iplo Zobv diftack 
quinn oa penitts CONN 'Ex Fee e ec e et 
nos nac arte Capi 7 Quo magis ip 
magis ab *Advocatis eſt colende pie x inſita nobis ejus. Viri 
none, quardth Efe fil medi erich, & fe qi 
cit juriſprudentia. Caveat tamen orator forenſis, ne nimiam Eloquentiam impendat rebus in 
milibus, & ſordidis; ita enim non thema ſuu eriget, ſed ſuam deprimet. artem. . Carp 
lericum, aut fenatorem mMuhebriter, vel far 
= Of ingalis ſclentis vane. ſunt ili: Jegiſlatores fire 
In morali'philoſophia frequens eſt ſententiarum uſus, ut hæreant a 
eros facile tranfmittantür; in foro aufem rariot ; Mantis enim el 
Ndocere, fed ſuadefe: Sed fi ſententiz placeant, cayetidiim oft ne fint himium acer: 
Se longinquo petite, hoc e ere geret; Kc a junioribus proferantur, ae 
er nin 
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enim præſumptionem, vel arrogintiam ſape ec ſint etiam nimis multæ, nec nimis 1 


oratores fulo wrunför. 
ditoribus, & ab his in p 
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indem enges nam em afſerantur, ut pulchrirudinem augeant; idem in ills nie, quod it 
maculis illis fictitiis clariffimarum foemmarum facies decorantibus diei poteſt; qus tum ſolum 
placent, cum ſunt & pauce, & a ſe invicem remote; - “ Curandum etiam eſt, (ut ait Ferro: 
+ n;us) ne ſententie emineant extra corpus Juris expreſſes, ſed intexto veſlibus'colore niteant. 
Et tamen ut in ornatu, ita & in ornatus contemptu affectatio qusedam. 5 Et ut optime notat 
Quintilianus, © Ita dum timent ne aliquando cadant, — — jacent. Ferendus eſt etiam al- 
quando heroicus animi impetus, quo natura libera demon re gaudet, quantum ipſa oi ner 
luperet artem. Nec prægredi poterit orator, quos ſequi tantum ſibi'proponie.”” - 
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| Onarore olim ita definiebat Cato, Orator eff vir bonus, dicends peritus. Sed cum ho- 
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ro 
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dicendi peritum. Requiritur ur fit vir bogus; nam fine Probiters dicenti omnia ſulßeein 
ſunt auditoribus: Et cum perſuaſio fit effectus orandi, nemini fidem faciet, qui non fit ipſe fi- 
de dignus. Et qua fronte quid honeſtum, quid juſtum fit, aliis ingeret, qui non fit ipſe inte- 
gr# frontis? Cavendum eſt ergo oratori, ne fidem dum apud bonos gravet, ve] nimilim ut 
gendo Paradoxa ; vel proponendo que nec ſunt vera, nec veriſimilia: Et ne famam ſuam 
gravet maculis fame inuſtis ex frequenti: vitiorum patrocinio, vel habitu. Deus qui nec vir- 
tutem, nec religionem indotatam nobis proponit, ut plurimum ſucceſſum cæptorum noſtro- 
ruth integritati noſtr® reſpondere facit: Et homines 'eadem factlitate-bonos errantes fequun- 
tur, qua a pravis, etiam dum juſte agunt, inſidias metuunt. Animus eſt veneranda juſtitiæ i- 
el imbuendus ; ſama per incuriam, dizitie per alluvionem, veniant: Juſlitia autem et per ſe, 


& pro ſe anhelo ſtudio ſemper expetenda. 


| Sixx eximia juriſprudentia Cauſidicus eſt inermis miles, ejuſque oratio ſonus vacuus: &. 
ficut docti fine eloquentia hac populari, ita nec diſerti fine eleganti hac doctrina famam in 
foro unquam aſſequentur. Calleat humaniores literas, ex quibus hiſtoriam juris, & mores 
Rimanos diſcet; terat frequenti manu Cor put Juris Cruihis vere eloquentie & juſtitiæ purum 


 grandibus tractatuum, & confiliorum authoribus obruens, nec judicium controverſiarum, & 
conſuetudinum Scriptoribus diſtrahens. Sana enim ratio modo non fit nimia ſpeculatione 
attrita, vel nimio ſtudio Taffata, facile ſupplebit que lecturæ deſunt. Ubi alli hiſtorias, legat 
Cauſidicus deciſiones; ubi illi poemata, legat hic actiones forenſes; & ita alternatione ſtu- 
diorum animum gravi negotiorum uſura depreſſum foveat, & relaxet. Habeat apud ſe tra- 


dat; qui eſt enim ad indicem tantum doctus, doctus dici nequit. Mendicata enim illa Sci- 
entia nec meditanda ſuppeditat, nec replicanda miniſtrat; licet ſcientia'fit orantibus & decus, 
& tutamen. Peccant tamen, qui nimia citationum farragine ſua onerant ſcripta; & multo 

lagis, qui hiſce hebetant Grationes; quod initiantibus frequentius contingit, qui a quotidi- 
ana lectura adhuc calentes, nec adhuc experientiam, rerumque deciſarum notitiam adepti, 
irgumenta a natura rerum, ab analogia juris patrii, & a caſibus ſimilibus petita prorſus igno- 
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— 


ſed facundia Romana ſcriptas multum veneror. Extranei tamen fere omnes xgre ferunt tot 
ſanctorum patrum, claſſicorumque citationes ubique interpolatas; hæc enim nihil ad edictum 


alia nimis tractare, & ideo extraneas ſæpe à caſu fuo controverſias movent, & do- 
Rte; Ted inepte agunt; fe lectione, ſed non judicio po 
inveniemus ummam in fingulis circumſtantiis tractandis fidem, & diligentiam. Dum Mila- 
zem defendit, etiam ad <jus decalceationem, veſtiumque mutationem, uxoriſque in ſe veſti- 


gent, humil 


— 


tamenta foelici cura, & curtoſitate deſcendit. Ut judicibus inde inſinuet Milnnem non con- 
ſpiraſſe in Clodii necem, nec inſidias ei paraſſe. In quo Oratores pictores imitantur,' qui in 


ex colorum fulgore fpetant. Ur ſuus eſt cuique genius, ita & ſtilus; & ſlum quem neceſ- 
TVC 
effufum & Copiofum, alii ſtrictum & nervoſum, tum praxi, tum laudibus ſuis extollunt. Ego 


ingenim meum non torquexgin, ut aliorum giio meu aſſimilarem; multo magie l2dimur 
nolentia illa nohis imp ta, Yuam exemplaris licet optimi adumbratione, & imitàtione adju- 


* 


vamur. © Oui ab imitatione vim ingenif augendam ſperant, dubitare merito pofſunt, num 
!. ß] ũͤ gondage:" "Oui ee 58 
formario-erit facilior, tranſituſque naturæ inclinantis brevior & paratior; quod & mihi placet; 
Sed ubi natiita'yitiofe ad eceſſum nos dueit, aut in ſtilum nimig diffuſum, Aut fimis ampy- 
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ice ſilt yetcaris: Nemo Enim ad zune ef vel Jerus, vel juſtüs; nec fenſüs füf 
_ rn fe n ö 


er ſenſo- 


cuique 


die in tantum creverit Corpus Juris, addendum eſt, Oratorem virum eſſe bonum, & abefα⁹ß ? 


putum fontem, ejuſque gloſſam, & commentatores omnibus aliis præferat, nec memoriam 


| Gatum tractatuum Bertochinum, Tuſcum, alioſquè indices, ſed nunquam ſe indicibus cre- 


indo delicatas morulas, aneillarum, puerorumque comitatum, & ejuſmodi minutula rerum 


f is capillity crinibus hærent, & ax aſſimilatione, naturæque imitatione plus laudis, quam 


n Le el Pl 1 Are 24 2 "OE Fax) A, LESS, IEEE ris AER Yyr «5 Or; 
tatum; ibi in adverſos anffis detorquendi ſunt conatus. Et Cirero legendiis eſt Lipſſacin & 
15 rofluvium' Cireronianum tendentibus. Oonſalendi ſupt Amici: & familiäres, de 
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antes, ea quæ nuper legerunt, eruda evomunt. Ego actiones forenſes apud Gallos ſua lingua, 


Prætoris. Nec ſuadebit 8. Auguſtinus, ubi ſuadere debuit U/pianus. Errant & juniores dum 
dimium juri, potius quam facto in caulis a ſe perorandis ſtudent, credentes ſe dum facta ur- 


llere monſtrantes. Verum in Cicerone 


( 
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aergin, ut alloerum ſtilo meum aſſimilarem; multo mapis' ledimur 


tiohem produit, ut — Sed a ab emni eo, quod 
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©  cuique-proprium eſt; filns diffuſus & copioſus mihi videtur cauſis orandis aptior, & mage 
1 fuafurus. Ouod & Romgnorum experientia comprobatum eſt, & Marco Tullio ſemper viſum | 
x Et ideo ne nimio hujus ſtili amore decepty Cauſidiei extra omnes metas vagarentur, Pompei. | 
ut omnium primus evaganti eloquentiæ fræna inſiciens, accuſatori duas, reo autem tres affi. 
gnavit clepſydras, Magnificum quiddam eſt omnis longitudo (ut ait Phalereus de Elocy. 
 tione).quemadmodum in heroicis carminibus apud Poetas, & in, auguſtioribus palatiis apud 
Architectos, nihil fine amplitudine eminet. V idemus etiam corpora omnia a natura ita eſſe 
formata, ut majora Je robuſtiora etiam exiſtant ; & quemadmodum repetiti ictus, cum 
= vi, tum numero ferrùm licet in ſe durum ductile, & obſequens reddunt; ita & plurima lice 
= cCconſona judices emolliunt, & flectunt. Non enim ampu ata oratio, & abſciſſa; ſed lata, ma. 
gnifica, & excelſa tonat, fulgurat, & omnia eyertit. Q 10d judicem inadvertentem prius 
effugit, ſupplebit repetitio; & {i minus feliciter ſe expreſſit in primo conatu Orator, in ſecun- 
do felicins forſitan fuccedet. Varianda etiam eſt phraſis. non ſolum ut auditores aucupemur; 
ſed quia ſenſus eodem in loco icti, & laſſati alternatione hac quieſcere gaudent. Sed cum ex 
hac variationis, & gratificationis neceſſitate introductæ tantum ſint Metaphoræ; licet lautius 
in poeſi his luxuriare ſoleamus, parcius tamen in foro ad ſeria deſtinato iis utendum eſſ. 
ui nimium ſe reſtringere conatur, vel dicenda ſupprimit, vel dicta obnubilat. Qui autem 
- nimium ſolummodo inhæret, omnia judici proponit; faciliuſque judex optima quæque eliget, 
14 ex his que proponuntur, quam que dicenda erant, conjectura ſua aſſequetur. Eft hoc pec- 
= | catum elicit ingenil ; & ferax illa terra, 1 inculta uberrimam loliorum meſſem producit, 
= 85 eadem labore ſubatta colentium reſpondebit votis. Curandum ergo ante omnia orare di- 
3 ſeenti, ut ſtilum nanciſcatur fluidum, quem poſlea limare, & ornare facilius diſcet. Nihil 
= enim tam naturale, quam materiam prius parare, quam expolire; & quoſdam ipſe novi, qui 
| ſine omni verborum delectu, & ornatu currente ſtilo famam Oratorum aſſequuti ſunt; ubi 
if 85 illi qui verborum delectui immorantur hiatum talem, & tale chaſma ſæpe efficiunt, ut pro 
J blalbutientibus ſæpe habeantur; friget enim attentio, ubi non continuo ſuſtinetur. Verum 
illi tantum laurea debetur, qui verbis l nec uſu vulgari tritis, periodis ſemper inter 
ſe æqualibus, ſuavibus periodorum caſibus, & undante ſtilo judices delectando eorum judi- 
cium captat, & emit. Eſt tamen Oratoribus ſtilus pro varietate materiæ variandus; in Pro- 
logo & Epilog ſit fuſior, in argumentis vero contractior: Et ut eleganter notat Cicer, 
Is 1  eloquens, qui humilia ſubtiliter, magna graviter, © mediacria temperate dicert 


L xxx ſtilus preſſus decernentibus tribunalibus, effuſus autem ſonoris conveniat roſtris; 
nutrienda tamen eſt in perfecto Cauſidico, amphibia, & ambidextera eloquentia; qua qui 
ke adverſarium fluentem ad punctum juris redigere; & cireulo quaſi magico circumſeri- 
berg; adverſarium autem argutum, & ſtrictum, mellifluo efluvio opprimere, & campo ſuo 

evocare facile poterit. Eſt & duplicis hujus ſtili uſus neceſſarius, ut uno expedire, altero 


1 


1 PPP S 


impedire negotia in publicis comitiis ad libitum poſſit Orator. Luſtrata facti ſpecie, penſ- 
tatis rite ejus circumſtantiis (a quibus actiones, ut a lineamentis facies variantur) ego in foro 
oraturus inventionem meam ſuſcitarem, antequam pro re nata libros conſulerem; qui enim 
prius libros adeunt, genium ſuum pigrum 8 & vix argumenta ulla in poſterum ex ſuo 
promunt penu. Et ſi liceret vel cum ſociis, vel cum adverſariis, inventorum vim experirer; 
cumque mea inveniſſem argumenta, meque convenienti inſtruxiſſem lectura, & velitatione, 
meditationem iterum repeterem: Et planum, ſeu ſchema, totius orationis chartis committe- 
rem, deliberaturus an 5 ecta oculis argumenta eſſent concocta, & rite diſpoſita; que poſtea 
ea methodo, & eo quo — abſolverem ſtylo, tangeremque ultima manu. Et licet nun- 
quam ſerviliter dictatis in repetitione adhærerem, ſcriberem tamen tanquam fideliter repeti- 
# turus. . Acuet etiam Oratorem dicendorum perſuaſio, ipſiuſque pro Cliente, & cauſa affe- 
ctio. Ex hiſce enim fontibus, torrentes ſæpe eloquii erumpere audivi, qui rapido curſu 
omnia everterent, quorum impetum ne vel pares ſuſtinere poterant. 2 enim amico 
calore ardet Orator, ſibi lumen, & adverſario flammam exci tas 
Pax TITITONEsõ orationis forenſis hodie in uſu. tantum ſunt, Exordium, Narratio, argu- 
mentorum Diſpoſitio, ad argumenta contraria Reſponſio, & Concluſio. Exordia tantum in 
foro obtinent in actionibus auguſtioribus, ſuntque orationi, quod porticus palatiis: Et ut 


poxticus ampla, & ornata domui ad uſum privatum deſtinatæ adſtructa, riſum excitaret; ita 
le exponeret. Licet eadem 
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i aCtioni tenui,. & minus ſolenni Exordium prefigeret, riſu 5 
& cauſa, Exordia ſicut porticum lautiori luxu ornare; nunquam tamen illa placent, qu? 
locis communibus effodiuntur; ſed quæ ex cauſa ipſa, ſicut flos ex ſtipite naturaliter exur- | 
— Et reſpondenti hoc feliciter evenire poteſt, quod ex adverſarii oratione Exordium | 
uum 
| 


ſuum elicere poſſit. Quo caſu tanquam ex improviſo diceret, ingenii facilitatem, & orat!o- 
: nis ſinceritatem, proximis ſine ſtudio contentam judicibus, alte inſinuet. Quod ut gratts 
fieri poſlit, ego prius uniyerſam orationem exararem, quam Exordium, ae 3 ut cos 
cauſa perſpecta, quod mag in ſe naturale, & auditoribus gratum, inde pro Exordio elige- 
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quaih apta in Exordiis producunt. Eft Exordii officium, judicis iram, ab iniqua fama accen- 
ſam deprecari, invidiaæ aciem pravis artibus præacutam retundere; ejuſdem bene volentiam, 

2 Clientis merito, & adverſarii odio captare. Ubi Narratio longa, ibi Exordium fit brevius; 

& e contra, reſpondere etiam debet orationi Exordium, ne alias, veluti BT rachetidem, 
caput nimia ſus mole corpori reddatur monſtroſum. Si plures pro eodem ſimt dicturi, prius 
tantum dicenti convenit ordium. Et ſi ab his judices ſint hactenus laſſati, reſpondentes „ 
Exordiis utendo nauſeam excitabunt. Hi etiam, qui pro eodem Cliente ex una diſputant. 1 


a ſe arguenda conferre debent, ne contrarus argumentis ſeſe jugulent; optime enim hi Oran? 


qui duorum varietatem, unius autem contextum habere videntur. 


FTE 


a 4 


Ex OR DMU ſequitur Narratio, que nobis factis ſpeciem, omnibus ſuis circumſtantiis de: 
coratam, & vallatam proponit.- In qua, vis potius judicii, quam eloquit apparet. Non tamen | 


requiritur, ut veritas omni denudetur facundia; non enim a teſte, ſed a patrono procedit 1 


nibus Ciceromianis contra Verrem (optimis narrationum exemplaribus) facile apparebit. Li- 


apud omnes in uſu; multi enim eloquentie ſue haud confiſi a Narratione exordiuntur: Ita⸗ 
uhi * 


nendus; eo caſu, quo arctior proponitur, eo magis ſuaderi poteſt, eo facilius obtinebit apud 
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argumentum illud obſervantie ergo in Syllogiſmum redigi poteſt ; ut & omnia que'giq, 
fut in unum Syllogiſmum loco Epilogi coacervari-poſſunt, t. 
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Is diſpoſitione, non minus quam in inventione argumentorum, vis apparet ingenii; in tan. 
tum ut ſint, qui hac facultate tantum aliis, quantum docti indoctis excelſant: Argumenta enim 
extra ſuum locum vagantia, ſunt inſtar militum extra ordines ſuos errantium. Fingit ſibi qui. 
que ſuam methodum in ſuorum argumentorum diſpoſitione; mihi placet ea quam natura in- 
venit, & confirmavit experientia: Qua vi. illa argumenta primo proponuntur, que naturam 
rei controverſæ magis illuſtrant. Poſt hæc ad leges & citationes tranſirem, ut ultimo loco 
incommoda urgerem. Et in hiſce omnibus, a minus urgentibus ad firmiora procedendum; 
naturale enim eſt unicuiq; rei creſcendo novas vires acquirere: Et judex qui prius firmiora 
audivit, leviora ſpernit; nec languet qui optima quæq; ventura ſperat: Et aſtius imprimuntur 
quæ ultimo loco urgentur; prima enim poſterioribus, quaſi nova ſuperinductione delentur. 
Idcirco Phalereus præcepit, ne defeciſſe videamur, a — ad infirmum deſcendentes; nec 
quidem eget hie natura authoribus. Ubi tamen argumenta inter ſe cohærent, ego ea ob mu- 
tuam affinitatem ſibi invicem adjungerem; & ubi unum alteri eſt quaſy baſis, eiq; viam ſternit, 
ibi hoc ordine ea producerem. 77 5 tamen placuit, firmiſſimum quodq; prius eſſe produ- 
cendum, dummodo ea que æque excellunt, ſerventur etiam ad perorandum, mediocribus in 
turbam & gregem ee e e & mihi tum precipue verum videtur, ubi vel orator ef 
ſe primum foro oſtenſurus, cui amica in initio auditorum opinio multum proderit; vel ubi 
cCauſa ipſa male per famam publicam olet, ita ut pollenti argumento auditorum animos quam. 
primum reducere neceſſe ſit. ee Tre LOC EE, e 


£, 


I reſpondendo adverſariorum argumentis, reſpondens, apud nos, omnia argumenta ad- 
verſarii fideliter in ipſo repetit limine, antequam refutationem ſuam aggrediatur. Et qui in 
8 e an vires argumentis adverſarii detrahit, monſtrat ſe ipſorum robur vel non capere, 
vel timere. Sed in reſpondendo, licet adverſariorum argumenta in claſſes diſtribuere, ſubti- 
literq; ita numerum diminuere, dum ad capita pauciora rediguntur. Licet etiam argumento- 
rum ſtationem innovare, eiq; primo reſpondere, per quod reſponſio ad ſubſequentia magis e- 
luceſcet, quamvis non fuerit inter urgentis prima. Sunt qui ſpernere videntur que magis i- 
ment, & its plaudere, eorumq; refutationi inherere, quæ evadere certo ſciunt. Mihi tamen 
he diſplicent artes, ut in-ſe minus tutæ, & quas judices ſagaciores cum noſtro, cauſæq; de- 
trimento detegere poſſint. ;öö0ͤ0]˙ÄÜ˙6³000 8 5 
Exo Rv ERA etiam hodie digreſſiones ille Quintiliano Egreſſiones dictæ, priſcis tamen 
oratoribus pro ornamento habitæ. Nec nobis pro Arebia Poeta orantibus, in Poeſeos laudes, 
cum Cicerone excurrere liceret: Judices enim ad controverſiæ cardinem nos redire cogerent; 
K auditores nos, tanquam locorum communium ſectatores, irriderent. Quamvis autem prius 
ad argumenta quam eee ſubjungenda ſint narrationi quæ de rei laudibus proferri 
poſſunt; ut hæc accuſationis aſperitati aliquid detrahant, judiciſq; ani mum, ut patienter ſal 
tem audiat, concilient: Convitia tamen, que in accuſatorem ſunt effundenda, ( {i ſint defen- 
ſioni neceſſaria, rebuſq; tractatis affiniia) non niſi poſt eadem argumenta plene deducta, profe- 
renda credo. Nam ne vix quidem permittendum eſt, accuſatorem, accuſatione adhuc falva, 
incuſari; nec cum vigore, & audacia neceſſaria, eum diffamare poſſumus, quem falſæ acculs- 
tionis non prius coarguimus: Cujus exemplum extat in aculeata illa Demoſthenis contra Aj: 
chinem oratione. bed gr tet oi 1 ole TT 
 Usr ad Concluſionem, ſeu Epilogum ventum eſt, orator fiducia argumentorum ſuorum fre- 
tus, non ſicut in exordio, humili obſecrat ſtilo ; ſed de jure ſuo ſecurus, ad affeRus judicis 
conciliandos ſe intendere debet. Hic eſt ergo Eloquentiz campus; hic omrtes ejus cataractas 
effundere, hic omnia ejus vela tendere licet; & quod prius juridicè firmatum, hic elegante, 
ſed breviter repetendum, ut vires unione creſcant; quæ antea per ſe, & diſtincte dicta, hie 
Aunt conglomeranda. Admonendi ſunt hic judices, quid detrimenti ab adverſarii petitiale 
capiet reſpublica; quid ejus intererit pro cliente judicium ; quænam doctiorum, & vulgi, b. 


. h 


4 


In Epilogis hiſce, & exordiis menſurata periodorum æqualitas noſtro ſeculo-invenir' potelt; 
in argumentis autem 1 1 vel refellendis non eadem nunc, que olim, invenitur: 
nim Præſumptionibus, & Eloquentia; nos, Citationibus, & Rationibus oramus. Quippe 
milites, dum pugnant, ordines ſuos negligunt ; Ita & nos, non cum æqualitate periodi, 1 
materiæ, argumenti ſtructuram finimus; & Rhetoricam, ſicut compedes quibus tollutare olim 
Adieu Jura iter ingredimur, removmus. ET % 


. 
v. | 
»% 
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-  QuanTyuy oranti proſunt geſtus, accentuſq; bene ordinati; ex ſcenicorum ſucceſſu inte 
gi poteſt, qui auditorum affectus quoquo volunt dueunt; omniumq; paſſionum meteor. . 
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| FW id non 1 . . | L 
RE Juminibus' facile accenduntur. Debet ergo orator, ſingulis affectibus ogtteſpon- 

dentes effingere voces, & geſtus, dictaq; faclendis bilce ànimare; ita tamen ut oratorems non 

niſtrionem, vel mimum loqui reminiſcatur. Togatum enim non decet, latera & judices fati- 
gare, aut rabioſa vociferatione bacchantiums.:&.canum latratu ſanam exuere mentem: Quis 
enim credere poteſt iſta a ſedato animo procedere quæ a furibundis proferuntur?! Caveat e- 

tiam, ne eodem calore a pecunia, qua a juſtitia accendatur, iras atq; odia locando. 1 Eodem 8 

vituperio, licet ob diverſum errorem, dignus reor, qui nec ſe, nec alios movent, & frigida 
actione frigide orant: Credunt enim auditores eum non, erederey nec cutare, qui in dicendo 
non commovetur. Et actio per oculos in animum demiſſa, ſimilia excita t Pathemata; bis autem 
orat, qui & corpore & animo orat. Solvit etiam orantis ingenium congruus calor, metum 
omnem (glacialem illum affectum) diſſolvit; & hiſce concitatis alis, ad famam pervolat animus. 

pPorro autem vox orantis ſingulis orationis de adaptanda eſt; que juris ſunt, graviter ur- 

genda; quæ rogantur, vel in Prologo, vel Epilo 10 e 0 
dia pronuncianda ſunt. Roganda vocem ſubmiſſam, urgenda vocem requirunt ſonoram. In 
initio ſemper voce ſubmiſſiori recitanda eſt oratio; niſi in his que ex abrupto interdum ad 
excitandos auditores in materia inexpectata exclamationes requirunt. Epilogi etiam proprium 
eſt voce læta & triumphali, modeſta tamen pronunciari; ut ſpem de bono actionis ſue? fato 
conceptam exprimat cautus Orator; niſi ubi ſupplicandus judex, non autem flere ei ſuaden- 
dum eſt; ut in actione Cireronis pro Quinctio. Varianda præterea eſt vox pro varietate 
figurarum; nam in Proſopopœia, quia alus inducitur loquens, ideo & alius requiritur vocis 
flexus. In Antitheſi oppoſitionem vocis requirit materiæ oppoſitio. In Anadiploſi, ſeu re- 
repetitione unius dictionis, ſecunda altiori voce ſignanda eſt. In Apoſtrophe, quia abſentes, 
& ideo diſtantes alloquimur, elevanda eſt oratio. Que gaudium & ad mirationem impri- 
mere debent, voce alta, ſed blanda; quæ dolorem & metum voce licet alta, tremula ta- 
men; indignanda, voce acuta; pudenda, voce quaſi fugitiva pronunciari debent. In tranſi- 
tionibus, ad vocis extremitates lente ſemper. procedendum eſt. Odit vero natura motus ſu- 
bitaneos; vult enim non trahi, ſed duci. - Hiſce quidem varietatibus formandis, leQura for- 
ſitan aperta, in modum repetitionis, vel ſuarum compoſitionum, vel orationum Ciceroniunarum, 
vel Gallicarum hujus ſeculi multum conduxerit præſentibus amicis, qui pronunciationis 
errores reprehendere poſſint. Lotus homo in vultu eſt, vultus ideo & dittis aſſimilandus eſt ; 
nihil enim tam abſonum, quam ſerio vultu ridicula, vel inania; ridente autem ſeria proferre. 
Cooperari etiam debent manus; eas ſemper movere ſcenici, nunquam vero ſtatuæ eſt; ſed 
neutrum declamantis dici poteſt. Hæc tamen, & multa alia potius ab obſervatione, quam ex 
libris diſcere oportet. Proponendus eſt imitantibus ille, cujus geſtus feliciore cum ſucceſſu - 

aliis ſæpius placuit; & conſulendum fortaſſe ſpeculum, dum domi ad praxin fori nos fin- 


* 


Cumgz:lyra\blande garrula, rabidos lymphate mentis affectus depulcere 


: 


gimus. 1 


Is pluribus vocum flexionibus, & geſtuum formationibus, indicat ipſa materia, quid fa- 
ciendum. Quis de Coelo pronunciaturus terram aſpiceret? Et quis quæ admiranda voce 
ſubmiſſa pronunciabit? Rerum conjunctio manuum conjunctionem; ręrumque attractio, ma» 
nuum attractionem, & e contra deſiderat. Et fi actio per unicam manum præſtari poteſt, 
unica, eaque dextra uti debemus. Animadvertendum tamen orantes non debere naturalia 
ſemper imitari. Quis enim de Sclopetario, aut Citharœdo in foro dicturus, eorum actiones 
imitaretur? Mos etiam unius cujuſque gentis quoſdam motus corporis, & voeis tinnitus 
ſpeciales legitimavit, aliis indecoros. Multoſque geſtus a Cicerone, & Quintiliano traditos 
antiquavit hodierna conſuetudo; cujuſmodi ſunt frontem, vel genu percutere, deambulare, 
corpus torquere, Sc. Sed ou in aliis affectus fortiter imprimere cupit, eoſdem prius in ſe 
excitare debet. Ita Polus Electrum Sophoclis in theatro acturus, urnam ſui filii nuper mor- 
tui pro Electri urna in manibus ſuis tenuit; cujus aſpectu lachrymarum imbrem ſibi, & audi; 
toribus extorſit. Affectio enim erga Clientem amicum orantis genium ita accendet, ut 
flammæ inſtar exarſerit ejus oratio, cujus vigori nihil reſiſtere potęrit. 
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Dusiraxx merito poteſt, cur indies creſcente experientia (ſelectiſſima orandi magiſtra) 
& locupletato jure variis * deeiſtonibus & argumentis, (ver orationum ſupellectile) 
decreſcat tamen Eloquentia hec forenſis 2- Cujus rei ratio mihi alia vix apparet, quam quod 
olim eloquentia in ſe adoranda, propter ſe expetebatur; eique, gloriam & reipublicæ admi- 
niſtrationem, non tanquam mercedes, ſed quaſi tributum rependebat grata, & prudens anti- 
quitas. Divina enim illa apud Græcos, & Romunos ingenia, defendendo privatos, privatorum 

uffragiis ad Rempublicam defendendam ſunt evecta. Hodie autem ſoli coluntur nummi 
(unica voti menſura) & de pane lucrando certatur- Sic enim ingenium humile & repens 
redditur, nec ad magna ſe erigens ſumma attingit; judices etiam plurimi ex glata litium ex- 
peditione famam colligentes negotia vix audire cupiunt; atque fic amputata orandi libertate, 


at 


cum licentia otandi decrevit facultas. Turba quidem Procuratorum (quibus negotia a Cli- 
entibus creduntur): veræ eloquentiæ ignara, alice eligit & laudat Advoeatulos, qui ſubtilitate 
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ilogo, voce flexanima; que narrantur, voce me- 
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phie ſpuria ſtudium, argutiis ineptis, & verbis horrentibus lactentes diſcentium ani mog 
uſque)'DoRores'tratiſmittunrur, qui barbaro ſtilo Rowens tradunr jura. Olim quidem Orz. 
rores in fibers\Republica'degentes' liberius orabant,” & nibil' furs ſe credenter ad fupreme 
ſpirabant;? & ex pectore 4 nemine arctato, & neminem timente fundebant ornnia 11 atem 
olentis & Ubertate fun digna. Apud populum enim orare ſueti, omnes, prater ſuos, igne. 
rabant limites: Quiequid placuit, Hicebat, & omne illud placuit; quod nobilem ingenui anim 


ardorem ſapiebat. Denique plurimi ex inſito mortalibus æqualitatis ſtudio, quonlam ad eb. 


queritits cuſmen ſe erigere nequeunt, quos Oratores . e non poſſunt, temnere ſi ſimu. 
ad 


lant; eoſque ad ſuam exilitatem deprimere conantur, a proceritatem ingenii aſſur. 


ne affectare videantut, Oratores videri nolunt. Et eſt ita ruſticitas noſtra ut plurimum non 
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Aus jure Naturali accuſtur Tnfanticida voram vicinis qu 


_ - fatto puro orientibus, ubi oratur more Romano, ſine legum 


1 a Þ do OVUM CHEATLIONIDUS. © 
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HAN LE 


bra, quam in matrum ſinu quieſcant infantes. Cumque leges veſtro miniſterio 

dignentur uti, tanquam pio juſtitie organo: Videat Dgus Optimus Maxi- 
mus, acerrimus legum vindex; videant concives, qui juſtitiæ ob patrocinium 
2 ſuum tantum debent; quam ſecura ſint jura vobis credita. Nullus hic reus 
Nulla hic avaritiæ in 
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aulæ inſidiis petitur, nec magnatum invidia opprimitur 
accuſatione eſca ; nec ſtimulos addit accuſatori cœca vindita. Loe 


ab ignoto (& reſumptione adultero) gravida facta; ne hypocriſis ſua una cum partu 


detegeretur, (puriſſimam enim devotionem ſimulabat) famam plus, quam animam curans, 


partum medicamentis tollere conata eſt. Natura vero venenum ſuperante, in Srcotiam pe 
triam rediit. Cumque apertis perjuriis, & coecis artibus conceptionem celaſſet, cui antequam 
vitam dederat, mortem eſt machinata; tandem maturum edidit partum, ſub ſtragulis tamen, 


ut ſuffocaretur ſine * infans. Quem cum ſab lectulo per dies aliquot condidiſſet 


racteres, corpori impreſſi, teſtes aſſurgerent. Et ideo in aquæductu merſum dicebat: Ve. 


multis indiciis oppreſſa ſepenumero- ejeravit. Verum puerperio mulierum peritia detecto 


velari diutius non poterat. Faſſa tamen partum, infantem celare voluit; ne vulnerum cha- 


rum cum ibi non reperiretur, ſepultum credi voluit; ſepulchrum tamen vaga, ſed inutili 
8 diu non inveniens, horrore & i nita 
ſed ita ſub lectulo (ut celarentur vulnera) preſſum; ut unum eſſet pro vulnere corpus. 
Ir vir virum, ſi mulier inimicum, ſi inimicus reſiſtentem occidifſet, etiam & hos ferüſſet 
— Lex Cornelia: fed fi nutrix infuntem hunc trucidaſſet, quas pœnas exegiſſet? _Qu- 
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& mater infanticidii rea, in uno ſcelere, omnia hæc eſt complexa ? Facinus per ſe odioſum, 


in muliere prodigioſum, in matre incredibile; adverſus eum perpetratum, cujus ætas miſe- 
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qui bominem dolo malo necant; nec ex emiſfione fangunis fel ex amiffiane vite, crime 


ricordiam, propinquitas amorem, innocentia favorem demereri poterat ! 
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fed non culte cauſas agunt. orfan & Phils, 

is 


gere neqdeunt: Artemque ipſam ornate dicendi, cujus fama eoſdem cum orbe terminos, & 
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* ſunt apud Scotos Fudices in queſtionibus criminalibus ex 
2 | ODIE. vobis (Cives optimi) demonſtrabitur, quanto ſecurius ſub legum um- 


; : ges, non homines, ſum- 
ptibus ſuis, & pron cura pauperrimam hanc infanticidii accuſant. Illa enim apud Bega 
ac. 


aportunitate tandem vida, infantem detexit; 


us exclamationibus vos fatigaſſer mater hc? Quid ergo dicendum, ubi mulier homicidi- 
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Qui maturioris ſunt; 
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in infantibus nec antecedens offenſa, nec Iublequens vindicta obtinent; ad hane mem 
illam judicium deficit. Omnium vero infantic 
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Sr a me infanticidii cauſas quæritis, non vos latet, quam vehementes habeant mulieres in 
utramque partem affectus: Impotenter amant, immoderate oderunt, & quocunque inclinant, 
ron conſiſio reguntur, ſed impetu feruntur. Quæ cum de ſexu ipſo vera ſint, quid de hac 
noſtra credendum, quam nunquam pudor a libidine, ſexus a 'crugelitate, ab impietate reli- 
5 revocavit? Et ques hoc infantieidio adulterii poenam, hypocriſeds notam, & mieretricis 
infamiam evitare credebat ? Ego autem ab ea quæxrerem, cur amico hoſpitio exilium ſervile 
prætulerit? Cur partum matribus omnibus ita gratum cum vitæ ſum diſpendio abigere fit 
aggreſſa? Cur ventrem nefando perjurio, & partum lethifero Ante celaverit ? Unde 
Vires prodigioſæ in officiis obeundis immediate poſt partum? . ſubitus a prima 
ſulfpicione ? Unde confuſio la miraculoſa, qua infantis ſui ſepulchrum nec invenire, nec 
diſſimulare poterat? Sunt hæc conſcientiæ, an innocentis, an territæ indubitata teſtimonia? 
Es ſi non legibus, nature, res ipſi, & Dx o ſaltem de hoc crimine credamus. 
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' Hixewidere- licet facilem ad objectiones illas, quas deſenſores tant t, reſponſig- 
nem, quibus mihi imponere volunt neceſſitatem provandi foetum a partu vixiſſe. Nihil enim, 
inquiunt, dici poteſt occiſum; quod non prius vixerat. Omnia etiam hæc aſſerunt præſum- 
loner tantum fundarg : & ex W nullum crimen inferri ole, qu 4 alia 
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Anoroſis hinc gladius ultor Iimminebit. Ubi e Eontra, fi h&c evaſerir; 
quantum vis rea, poſſet propter hoc: crimen ad * plicium duci; Reet infaritic 


um: Adeoque altefum criminis dim 


tia (que ſe noſtræ utilitati amica flexibilitate ſemper accommodat) a receptis ſuis defini. 
tionibus : 


deeſſet. 


Av altervr quod actitier Arzumenum, reſpondes; lieet quaint prefitipriones tel 
quibuslibet evidentiores' aſſerere poſſem; ed quod ex nature 'viſceribus neceffaria conſe 


* 


+ 


quentia deducuntut ; adeoque fallere nequeunt, ut nos ſæpe ſepins'faſlunt teſtes : Imo & e 


OI 


etiam teſtibus adhibeamus tantummodo fidem, quia eredimis, & præſumitur, homines 
rum nihil intereſt, nolle ſtjas in æternum damnäre animas: Tamen in caſu noſtro probat 
ſolis præſumptionibus non innititur; ſed eſt hie poſitivar maleficiurn liquide probatum, nem- 


pe quod muſier hæc ſceleſta infantem nuper editum ſtragulis lecti texit; & ſub eiſdem fire. * 


gulis reliquiſſe teſtibus probatum eſt. Hoc autem efficacius fuiſſe conſtat ad partum necar- 


Hum, quam ſi fica, aut veneno mortem inſidioſe deſignaſſet. Sequitur ergo eam ream eſſe 


per indubitata natiiræ dictamina. Hoc in caſu non lege a nobis lata; ſed nobiſcum nata uti 
mur; hac de re ſegem non tulimus, ſed hauſimus; non quia factum non meretur mortem, 
Jed quia nullus judex, qui ſecus ſentit, meretur vitam. An non homicidium eſſet capitb 
ſupplicio vindicandum, etiamſi nullam haberemus legem ea de re conditam? Et an non apul 
nos, antequam legem condidimus, morte punitum erat? Etiamſi heminem ſuffocare non fit 
lege aliqua capitali notatumz complectitur ne tamen & hund reatum Lex ua? Et licet 
» honnulle gentes oper pretlum duxerint ſtatüto aperto mulieres dpem piœſentem tion invo- 
cantes morte plectendas; tion ideo conicludendum, has" quibus nuülluni tale eſt ſtatutum, ſe- 
Aae hanc remiſiſſe: Hæ enim legem non ferendo, idem quod illæ lege lata, dictavere: 
Præſertim etiam ubi eriminis frequentia, ſæculi genius, & gentis inelinatio juſtam hanc ſe- 
Veritatem (ut apud nos) poſtulant. Quibus ratiopibus ducti, qui veſtro, judices, judicandi 
munere non ita pridem . e mulierem Pert hen ſem, aliamque' Lithianenſon ex bac 
omiſſione ultimo ſupplicio affecerunt. Venerandaque nobis ſumma Dx I providentia in de- 
teRione trium aharumy quæ ob conſimilem reatum ſunt hodie in cartetes detruſæ; ut ex 
horrore recenti veſtra acueretur vindicta. Nos autem non ſimilès arctant circumſtantiæ: 
accuſamus enim nos matrem barbaram, & impiam, foetum fuuni ſuffocantem; cui crimini, 
Auxilii non imploratio tantum adſicitur. F . 
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elif jonibus 4 nobis 
adductis pregravaret. Nam ne mater eſſet, medicamentis eſt conata; & poſtquam eſſet, 


matrem exnere horrendo infanticidio enixe cutavit: Ut mater non eſſet, efficere non po 


tuit; ut ſine materna pietate eſſet, effecit: Nihil præter affectum hunc purgavere medics 
menta; cujus reliquias cum fœtu ſuo ſuffocavit. Quid, quod matrem redolebat; audivere 
mulieres, que auxilium parturienti obetfere? Quid In vultu? Quid in ipſius geſtu viderunt 
9 eum ea, infantem per flumina, per c mmeterla ferutabantur? Quid vos adhuc in nitido 
& ſubridente vultu (a ſqualore & tabe orbarum tam alieno) invenixe poteritis? Cum eto 
infanti non prodeſſe potuerit, quod mater eſſet; ne matri proſit, quod matrem non eſſe tum 
mere ei nm 


; 4% e 4 
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+ on eee nen nnen, / 7 ENS Þ 
NIiAu TUM (Viri integerrimi) accuſationi huic, fletut potitis quam verbis inſtruendæ, inh#- 
ſimus: A tam truculento obſecto ocuſos tandem removeamus ; nec eſt in probatione, nec i 
ingenio e requirens Orabit hic pro ſe natura; & in pectoribus veſtrs 
acrius quam nos in foro, Cauſam ſuan"aget;” Is amabilem infüntis vultum in infanticidan 


kidentem; illa morientis tremula labra, matriſque efferte 'execrandam'duritiemvobis oſtendet 
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** Jha,ventur.ſocili Þ 
OG expirantium infant um ſemper territans ; lectulos veſtros morienti zum ulglatibus, & 
_ *conſcientias doloribus non morituris implens. Agite igitur (Cves optimi) immortalitatem 
dum adbuc mortales eſtis, laureaſque in Paradiſo cultas, & in æternum immarceſcibiles, ) 
*  vitia perdomita, per ſententiam veſtram adepturt ; Aibidini larvam detrahite, & crudelitati 

|  Rimulos tollite ; fanam rempublicam; ſanctaque reddite tribün alia. 
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Num Navis ac quiratur jure Civili per proſecutionen ine a Gus 
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CY 


ali apprebenſiouns 


1 
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EC horrendus ſpumoſi maris fremitus, nec maritima Batavorum fortitudo, ſpe 
aloriæ & lucri accenſa, Clientem meum dimovere poterant, quin ſe, ſuaque 
omnio infido mari crederet ; & navi ſuis ſumptibus armata victoriam Regi ſuo 


* 


minus cum 2 tot laboribus partam hoſtibus erlpuiſſet, actores hi tempe- 
e tatibus ctudeliores, inviſioreſque ſcopulis, non ſolum be etium hoc ſanguinis 
ei adimere conantur ; ſed & famam eum præda invadunt, & lite hae ſübditum Hun; a quo 
Regi ſuo nullum . pietatis, nullum fidelitatis, nulſum fortitudinis officium defuit, fan- 
quam prædonem diffamant, qui non ab hoſtibus, e bee matte quæ⸗ 
dm intidioſe furripuerit.  Quorui cahimnia-ex bac fakt ſpecie facile üpparcbit. 
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quibus adhærentem navem hanc, cui Teſtudini nomen, inſignia Belgica geſtantem profpexit ; 


aque con- 
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hee effugict, ſi effugere poſlſit; oculos veſtros imaginibus, aureſque 


VIE quereret; gloriam pro præda, & fidelitatem pro ſalario reputans. Nihilo- | 
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ſariis, quorum arguments non ego reor validiora, ex e quod a ſapremo ills judiee hactenus 
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deſmere noſiram eſe, & rurſus:fieri occupantis*Iraque Ic per bo tempus, quo — a 
eum commaſiſſe. 


Au cam coperity eo anime ar ipſ lucrifacerer, furtins videri-mobis cum commiſiſe. Fr thee 
Trebatii opinio {it ea in lege repudiata, jure gentium tamen receptam e ex Minfinger. pater. - 

. 7 VE, , 4 r 4 ©» , K * 7 $ 4 A Patet. 
inſtitut. l. 2. 5 13. cujus verba ſunt, Yue ſane opmjo Trebatii magis hodie retepta videm 

inter venatores; nam et ſi no ndum mea: fera ſit, nou licet tamem alters eam eripere, meque Proc 

| fequentem jnjdinſe antevertere. Quod & Balduin ad eundem 5 viſum eſt 3 Nee enim, aj 

94 le Trebatii opinio ratione caret; debemus enim abſtinere non /olum aliens, ſed etiam eo, 104 


jam prope eſt ut alterms ſit; ne propinquam alterius ſpem, .multis jam forte laboribus quæ ſit 
75 9 Quis enim ferat ita Fraudari fatigatam induſtriam? Nec ſolum hic, ſed in 
juriſdictionibus idem obtinet ;. nam in 11s adeo locus eſt præventioni, ut ule, qui prius citavit, 
non ille, qui ſententiam prius tulit, ſemper præferatur. Poſtquam enim judex jus ſuum pro- 


ſequi incepit, non ei præjudicabit æmula ſocie juriſdictionis induſtria. 


TRT ION adyerfariorum argumentum ex natura belli quseritur; nam cum hellum ipſum 
ſumptibus regiis geratur, ſitque penes Regem lex belli; is in diſtributione prædæ ſemper 


= 


præferendus eſt, que ſemper ex miniſterio publico, & non ex facto privato deſcendere pre. 
ſumitur: Ideoque præda ſemper reipublice. & Imperatori eſt addicta; largitionibus militi. 


bus, & ſociis ob vicatiam opem ſecundum merita conceſſis; ut apud Grotium videre licet, 


fficiente, nihil ei deberi aſſerunt. 


nio noſtro confirmandam contendo, hiſce argumentis. Juris authores dominium, & rerum 
proprietatem ſtabilire conantes, (ut que optima queque in ſe eſſent, validioribus & certis in- 
niterentur fundamentis) voluerunt, non ah intentione vaga & erratica, ſed ex ipſa captur, 
pendere, & transferri rerum captarum dominium: S. 12. Inſtit. de rer. divis. Feræ igiur 
7 S volucres, & piſces, & omnia animalia qus mari, celo, & terra naſcuntur, imulaty; 
a 


b aliquo capta fueriut, noe genre ſtatim illius efſe incipiunt. Et $ 7. L. 5. ff. de acquir, 


rer. dom. Item quæ ex hoſts 
1. cod. Tit, Omnza igitur animalia, que terra, mari, & celo capiuntur, capientium fiunt. Qui 


bus legibus luculenter & certo conſtat leges noluiſſe menſuras, & fundamina dominii arbitrs. . 


riæ gratificationi exponere, & conjecturis incertis committere; ne teſtes evenirent judices, ju- 
dices autem tyranni. Quid enim laxius excogitari poteſt, teſte de probabilitate deponente, 
& num avis evadere potuerit? Et que hic ſenſibus fides? Ne ergo fluctuarent judices pol. 
ſeſſionem, eamque corporalem, actualem, & naturalem requirunt; quæ cum ſenſibus ſubjiciz 
tur, nec falli, nec fallere poteſt. Et ideo L. 1. f 1. F * St amit. poſſeſ. Dominiun 
rerum ex naturali poſſeſſione cæpiſſe, Nerva filius ait; ejuſque rei veſtigium remanere de his que 
tierra, mari, celoque. capiuntur; nam hec. protimus eorum ne, gn rimi poſſeſſnonem eorum ap. 
prehenderint. Quam poſſeſſionem, Theophil. Husum uTy;v. appellat, J InupBavorroc ern. 
it ut notat innius, licet ad retinendam poſſeſſionem ſufficiat animus ad rem apprehendendam; 
requiritur tamen ut fit corporaliter occupata, & naturaliter apprehendenda. L. etiam 55. f. 
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de acquir.' rer. dom. definitur, Aprum in laqueo meo captum meum non eſſe,” licet in mem 
goſſeſſionem pervenerit, niſi manualiter (ut notut Bart. ad eam legem) capiatur : Verba legis 
bac ſunt; In lagueum, quem venandi cauſd poſueras, 7 incidit; cum eò hæreret, exemp. 


zum eum abſtuli Num tibi videor tuum aprum abſtuliſſe ? Et ſi tuum putas fuiſſe, /i ſoluum 
eum in luam dimiſiſſem; eo caſu, tuus eſſe deſiiſſet, an maneret ? Et quam attionem mecum 
beres, ſt defiuſſet tuus eſſe: Num in factum dari oporteret (guæro)? Ref! 

mus, ue inter ſit in publico, an in privato poſuerim : Et ſi in privato poſui, ut rum in meo, an & 
 tieno:. Et fe in alieno, utrum permiſſu ejus cujus fundus erat, an non permiſſu ejus poſuerin! 
Preterea, utrum in eo caſu ita hæſerit aper, ut expedire ſe non poſſit ipſe, an . Juftando 
expediturus ſe fuerit ? Summam tamem hanc putd eſſe, ut ſi in meam poteſtatem pervenerit, me 


factus fit ; ſin autem aprum meum. ferum in ſuam naturalem laxitatem dimiſiſſes, eo facto net 


ee deſaſſet, & actionem mihi in factum dari apportere. Et ideo Puffendorf., de jur. naturi 
Cap. 6. § 9. tradit. Res: mobiles; ut noſtræ fiant, apprebenſione rorporali indigere, & ut ex lub 
in TA poſitæ ſunt, in cuſtodiam naſiram transferantur - Sic pullos avium, & catulos ferarum i 
nido, vel antro hærentes, meos nondum fiert, licet tetigero, niſi eoſdem | # aſportavero. -* 
| oY PSs | 77 | 1 $119 it B03 OO NITIO. DE ft ret, 
Scud po, Naturalem poſſeſſionem ad dominia acquirenda requiri, non ſolum a definiti0 
nibus hiſce poſitivis, multiſque aliis; verumetiam ex ratione in legibus illis adducta apparet- 
Nam cum captura ſit modus acquirendi ex jure naturali deſcendens, conſentaneum eſt, urge 


A 


ae e eee quæ ſola pro naturali a Jurisconſultis agnoſcitur; ut & modi e 


jure civili deſoene n civiliſſima poſſeſſione ſtabiliuntur. Multa etiam accide!* 
poſſunt, ut notant {a/tze. de rer. diviſc S 1z. 'Ne fera capiatur Et L. 5. Multa acciaert pf 
ſunt, ne capiam. (Mibus aceedit Grotius, Cap. 5. de mari libero: Repertæ (inquit) prop 
Lali lex poſita oft, que naturam initaretur: Sicut: enim initio per applicationem corporalem ii 
| He babehatpr, unde proprietatem primim ortam diximus; its at appiitatione res proper 
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Lib. z. Cap. 6. Hie autem cum nihil præſtitum fit a Ranguznio, nave regia ad victoriam ſu. 


H1sct tamen omnibus non obſtantibus, (Judices Integerrimi) ego prædam hanc Nang. 


cupiuntur, ſtatim jure gentium capientium fiunt. Et S. 1. L. 


pondit, Laqueum vidta - 
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optime 'CONVENLUNt: - ſtrum dici poteſtʒ quod adhuc ſui juris e 
rofſt; coneludendum eſt meum non ęſſe; concluſio enim debiliorem partem ſequl debet. 


inveſtigare beſtiam non; 
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FTERTIe, Si jus noſtrum huic note dominii acquiſiti non confideret; actualem & natura- 


;hil eſt re navali, prædaque maritima incertius, quæ proinde omnium maxime actualem 
ſeſionern requirit; ubi eyentus inſtar. ventorum, & maris, a quibus dependet, infidus e 
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. 1 W 3 So 


certo acquiri poſſet, & in lites gladii converterentur. Quam male etiamconveniret} milites 
ſe ob prede incertitudinem armare? Nec eſt quod magis reipublicæ nocere poſlit, quam mi- 
ites hiſce difficultatibus ab hoſtibus proſequendis avocare; qui cum legiones a ſuis ſociis de- 


nbus Juriſconſulti noſtri adduRti, ſtatuere, capri. indefinite capientium eſſe. Et ut àit Aberic. 
Gentil. de Advocat. Hiſpan. C. 4. Capienda non habentur pro captis, net queſitis hoſti; Nec 
ynquam militibus in dubium revocatum eſt iis, qui captivos apprehenderunt, uro deberi, 
licet alii cauſam fugæ dediſſent, ipſos diſſipando, & debellando. Nec ullum eſt, bellum, in 
quo hæc capturæ licentia magis extendi debet, quam in hoc, ubi ſuis ſumptibus a ſubditis 
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falarium ob pericula ingruentia augendum; ſatiuſque ſit ſubditos licentia hac diteſcere, 8 
| f 4 . . 4 * * * 74 ; 1 . 5 1 * 12. 

| Cap: 533 apud nos cavetur, ne quis captivum, vel aliud 8 quod in alterius poſſeſſione 
eſt, ab ipſo fapiat. Quod indicat, majores noſtros poſſeſſibnem tanqu 
bello acquiſiti teſſeram reſpexiſſe, tantumque ſolummodo intellexiſſe a 
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| Quixrs, Licet àctualis & naturalis apprehenſiv non eſſet neceſſaria, negari tamen non po- 
teſt, primum aggreſſorem nunc tantum præferri deberi, ubi difficilis non erat proſecutio: In- 
fit. de rer. diviſ. S. Examen 45 le | 
tne in conſpectu tuv.eft; nec uiſſicilis proſecutio eſt, alioquin otcupdutis eff; Unde difficileni 
proſecutionem omnem dominii ſpem deſtruere agnoſcunt Juriſconſulti. Que deciſio, meo 
judicio, ideo Juriſconſultis noſtris placuit, quod magis optandum foret prædam, vel feram a 
quolibet cive capi, quam cunctos eludere, dum ſinguli de jure ſuo incerti redderentut. 


mum eſt, & documentis adſtruetur, navem hanc effugere potuiſſe, & actorem hunc evadeęre, 


cit vincentem, & me vincit. Erat etiam actor aliarum flavium capturà impeditus; & cönfe- 
diſtabat, liquide apparebit eum eam aſſequi non potuiſſe. Quod & clarius conſtabit ex Ban 

. o 2 : £5 | « ; i . « - ky 4 * . - - = 9 25 - , | 1 o 
navis amice & Gallicæ, que intervenit. Quibus probatiombus inſtructus Thalaſiarcha (cui 


WQoritas rei judicate ſuperioribus argumentis adjicitur; , - 


. Quop ad.argumenta contraria-attinet,  reſpondetur, inſidioſam interventionem non poſſe. 
1 dominii ſpem intervertere: Agnoſcimus Hem multa per ſe licere, que non licefit in . 
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em: Quis 
inter armorum ſtrepitus, tubarumque clangores, ſubtilitatibus forenſibus diſtrahere? Et inter 


bellatas viderent, fugientes non caperent: Et a regiis navibus mercatorum claſſe diſperſa, nulla 
ex armatis fugientes aggrederetur, ſibi conſeia nihil ex præda fibi adjici poſſe.  Quibus ratio. 


| . 4 * 0» 5 * I uam ; 
boſtes'inter tot ſubtilitates & dubia tutos effugere. Statuto etiam ſpeciali Fac. II. Par: 


ionem tanquam unicam dominii in 
cquifitum, quantum 


oque quod ex alueo evolaverit, eouſque tuum eſſe, intelligitur, 


poſſit difficultas hæc etiam eorum, quæ noſtra ſunt, dominium transferre: Po ins hg 
acquiſitionem eorum que adhuc ſui juris ſunt, impedire? Et in noſtro caſu apertiſſi- 


aut certe difficilem hic fuiſſe proſecutionem; evaſit enim aliam ejus navi velociorem & qui vin- 


rendo velificationem, qua preda hæc prius aufugerat, cum intervallo quo tunc a ſuis littoribus 


dict, ob inſignem hac in re peritiam, credendum) prædam hand Ranquinio adjudicavit; K 
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em poſſeſſionem requirens, -ubi ſe ſiſtete, & reponere poſſit? Omnia enim alia poſſeſſionizg 
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tur. Eſtque tam effera & horrida belli navalis facies, ut fic: hec licentia loco ſalarii, fi te 
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mulationemxieivi, inſidiaſque vitiare titulum: dee que 0 


Verſariis adducta nos non tangunt; cum illa inſidieſum inter ventum 

nullis uſi ſimus inſidiis. Et 1deo nihil nobis cum gemms Tarrepta's q 

lis nvtaverat ; nec cum eo qui induſtriam primi venatoris fatigatam fraudavit; nec cum for, 

1 vulnerationem attacta, cum hie nulla eſſet manuum immiths. Atque adeo ne vel ex The 

Vati ſemtentia (licet & ipſa ſit in jure noſtro repudiata) præferendus nobis eſt adqverfarius no. 
ſter, cujus bombardis tormestiſque navis noſtta non erat vitiata; licet ex vulneribus non pe. 

rinde nayis ad fugam, atque fera inepta reddatur. Nos autem eddem eaſu teneri' videmur, 
ac ſi contrariis & oppoſitis itineribus eandem gemmam vidiflent duo, ex quibus ille certe qui 


** 


= pri us gemmam nacus. eſt, quanquam poſterius detexiſſet; dominiumi acquireret. Et licet qui 
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theſaurum effodiebat, eique incumbebat, ſpe ſua frauderetur interventu ejus, qui ſciens eum 
b 1 . e e . e 
incumbere occupationi, Joculoſque adepturum, noctu, vel aliis artibus ipſum Prævenerit; ta. 


b men extra omnem controverſiæ aleam eſt, ſerjus effodientem non conſeium, fed ex advert 
oo - parieus facie aggredientem, acquirere. poſſe theſauri domimum; quod cum caſu noſtro ſum. 
= mam: haber 1 Tantum enim abfuit, quin diligentiam defraudaremus, ut nequidem 
in conlſpectu eſſet navis regia, cum prædam adortus efſet” Rangumius, alteriuſque navis Cap- 


- * a 


ture operam tunc temporis daret, eſſetque noſtra verifimiliter evaſura'; ut ex probationibys 
bhactenus adductis apparet. Nec valet arcgumentum à prieventione . petitum; 
nam ig focus illis jurildictionibus ineſt utrique præ vium citandi jus: Hic autem acquirendun 
eſt ipſum jus ex diligentiæ primogenitura; nec præſupponitur, E ta Erotius etiam 
nobis potzus opitulatur, quam obſtat; nam L. 3. C. 6, Num. 42. Poſſeſſionem naturalem in 
natal Hor acquirendi genere aperte 47 yo leges ame ſupra allatas adducens: Et Nun. 
1 4. concludens non qualemcunque poſſeſſionem ſufficere, ſed firmam requiri. Quodque du- 
3 rius videtur, vult eas tantum naves captas cenſeri, que in navalia, portuſque noſtros ſunt per- 
| ductæ, vel in poteſtate noſtra per viginti quatuor horas fuere. Et licet inter hos qui ſtipendia 
; - faciunt, Imperatori cedat præda; hoc tamen obtinere-non debet contra hos * præœda in ſa- 
„ » larium imputatur; & C. 4. Tract. de maribus, irridet Luſitanorum jus ad Indos hiſce verbis; 
* Fi vero ante alios navigaſſe, & viam quodammodo aperuiſſe, hoc vocant occupare 5 Quid Me po- 


e 
reſt magic : ee Nec ullus eſt caſus noſtro magis analogus. a 
= ergo fiſci,-nos Principis; illi compendii nummarii (ſubditorum ſolicitudinis) nos glo- 
riæ regie cauſam agimus. Et fi nunquam pejor ſit cauſa fiſci, quam ſub bono Principe; ibi 
certe peſſima, quum gloria & gratitudinis pretia in ærarium ſunt redigenda. Feelicia impe- 
ria, quæ a tribunalibus magis Aber quam fiſcum curantibus ſunt ſuffulta! Legibus debent 
Principes quicquid poſſident: Ærarii autem incremento vitia ſæpe ſepius aluntuf: Atque a. 
deo cum 893 L. 10. ff. de jur. fiſci, Non puto delinquere cum, qui in dubiis quæ ſbiuni - 
bus contra fiſtum facile reſponderit. ee eee e 
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AcTIO TERTIA. 


As Conatus puniatur ultimo ſupplicio in crimine Afſaſſinii? 


ragamgzes UBDUCAMUS pompam hujus conſeſſus, quem aggregavit nova & mira 
A} S/N in reo criminum accumulatio ; eloquentiam Advocatorum, quibus parado- 
dam hanc tutelam invitis extorſit clementiſſimi veſtri tribunalis mandatum, ne 


criminis horror reum reliquiſſet indefenſum ; popularem annuentium auram 
EE magittratibus ſuis ſemper invidentium; & inveniemus nudum reum, tanto cri- 
mine gravatum, ut ſingulæ ejus circumſtantiæ, extra vicinarum conſortium, in 
erimen per ſe aſſurgere poſſint: Clericum arma contra canones tractantem; ſubditum in con- 
ſiliarios regios contra leges inſurgentem; paſtorem non lacte, ſed ſanguine agnos ſuos paſcen- 


oy '4 


tem; non homicidio, niſi prameditato; non præmeditato, niſi ſacrilego ſatiatum; tam ct 


3 minibus inhiantem, & ad audendum inſana, & proterva quæque tam projectum, ut nec eum 
| voy terrere; ſacer Epiſcopi quem invaſit character; nec multitudinis, nec ſolis præſentia, ab aper- 
to in plateis noſtræ metropoleos particidio. $i tamen hic ſubſtitiſſet nequitia, inveniſſet in 

| Rege ſuo clementiam, crimina etiam bec ſuperantem; ſed ſceleſtiſſimus, ſe infoelicem ob fce- 

lem fruſtrationem ratus, abſens ſcelus fetyido pectore ſæpe repetebat; omnibuſque wrt 
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Hon dpun ſcelus, cujus'ipfardefenſiq ſoele ſuperat! Nam aſſprere ſe boc ductu code 
ſeientie & illuminatione divina perpetraſſe, eſt in DBE vim crimen transferre; mo 
vindicem peccati non ſolum participem, ſed authorem reddere ; & non folum-crimen'coms 2 


n 7 


miſiſſe, ſed reatum ipſum canonizare, & ad eus 
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Corum hune licet inefficacem morte plectendum contendo, ex triplici medio: - Primg 
enim apud uriſperitos noſtros, affectus pro effectu punitur: Et incriminibus atrocioribus, co: 
natus ſemper morte plectitur, ubi reus omne, quod in ſe erat, fecit; & ad actum proximum 
conamen ſuum produxit. Quod introductum èredo, tam in favorem invaſi, quam in odium 
invadentis. Leges enim ſaluti hominum confrilentes conatum etiam repreſſerunt, & e lon» 
ginquo nobis providerunt. Ut & homines faciunt, qui, quod ipſis charùm eſt; plurimis in- 
polueris, vel multiplici defendunt muro, vel ſigillo. Et cum erimina puniantur, non tam ob 
d quod factum ell quam quia” idem ab iiſdem ſemper expectandum; remaneatque malitia, 
cet actus non fuerit confummatus: Ideo confulto & prudenter, leges ipſum conatum legi- 
timæ ponæ ſemper in criminibus atrouioribus ſubjecerunt, ubi & voluiſſe crimen eſt; . 10 
ideo ſtatuerunt Imperatores Honorius & Arcadins, L. qui ſquis C. ad L. Jul. Ma. Eadem 
ſeveritate voluntatem ſteleris, qua eſfectum puniri; adeoque addiderunt in ea lege jura hoc 
volniſe; quam in Baſilicis traductam inveniemus. Et Paul. 51. Sent. 23. § 1. diſerte ait, 
Conſilium uniuſoufu ſque, non fabtum fre ee. Quod præſertim in ſicaris, hoc noſtro 
crimine obtinet. Et hine ſicarius eſt, qui cum telo hominis necaudi cauſa ambulaverit, L. 1. 
ad. L. Cor. de Sic. & in hoc crimine voluntas ſpectatur, non exitus L. 14. ad L., Cor. de 
fie. Et ſi tanta fit reverentia ab infidelium legibus hominibus præſtita, ex eo quod hi lumine 
rationis eminerent; quanta major iiſdem a legiſlatoribus & judicibus debetur, qui lumine di- 
vino ſunt illuſtrati, & norunt hominem ad Dy i imaginem fictum. Nam cum hi, qui Cz/a- 
rum imagines & ſtatuas licet inanimatas corruperunt, tanquam Majeſtatis rei damnabantur? 
Quanto magis puniendi ſunt, qui ＋ oh regum imaginem homicidio corrumpere ſunt 
conati? Sed inter homicidia nullum eſt, in quo tam punitur conatus, quam ubi con- 
ſpiratum eſt in necem vel Regum, vel Senatörum; quibus Senatoribus ficcefſerant jam 
onſiliarii Regi, qui 8 7 0 corporis noſtri ab Imperatoribus appellantur Et hoc caſu 7 
conatum puniri teſtis eſt Marth. de Crim. pag. 7. in omnibus etiam eriminibus tum punituß 
conatus, cum ad actum proximum deventum fuerit. Got hofred $ Conatus Covar. in Clem. 
Ji furioſur numero 6. Et qui mitiores videri volunt, tria tantum requirunt. 1. Ut deyentum 
fit ad actum morti proximum. 2. Ut non ſteterit per invadentem, quin conſummeretur de- 
üctum. 3. Ut occidendus fortuito caſu tantum evaſerit. In hiſce caſibus, plus voluiſſe pec- 
care nocuit, quam non peceaſſe profuit. Nam licet, ubi reus vel omnia; quæ conſummanda 


_ rant, gon conſummayit, ita ut non conſtet, num pœnitentiam acturus eſſet; vel ubi parum 

abfpit quin crimen perficeret, pœnitentia tamen ductus non perfecit, emolliendus fit ſudex: 

bi tamen aggreſſurus maturè apud ſe we ang concoxit; perfecitque omne quod in ſc 
N e 2 * e ene, 
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vtrimine, id repetitis conatibus perfecte addiſcant .. ; 
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que objiciuntur, ut probent conatum- non puniendum' capitaliter ; de conatu nudo Xa 
modo loquuntur, qui nec ad actum proximumqpervenerit ; non autem de perfecto ſeu con. 
ſummato, ubi uy potuit malixia fecit,.clicetnon effecerit quicquid Voluit. Inefficaciz 
enim hæc non reo, ſed PRO deberur, - Nec tegit D Rus ſceleratos iftos, qui & leges, & ima. 
1 Fay r e Aagr wes lod um Dun 
ar mare: Uti nec protegunt leges iniqua_ clementia facinoroſos iſtos, qui in Falke 
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ge cet conatus non eſſet itt omnibus lethiflcus; in crimine tamen afaſfini; conätum ny: 
dum morte puniri, refert conſentiens Doctorum Schola: Quod in odium inſidiarum intro- 
ductum et contra quis nulla defenſio, nullus murus:: Inimicos ene & parcunt legez 
immature malitiæ ex mjuriis, vel ipſa injuriarum umbra ortæ: Sed ignobili c#di, nec ex 
jaſta cauſa; nee ad honoris vel imaginariam metam tendenti, nunquam pepercere jura. Cui 
nihil reſponderi ab adverſariis poteſt: niſi quod illud tantum alfaldnium eſſe reputatur, ubi 
homicidium ob pretium:aſiquod definitum committitur, & ſuam in occidendo occidens . 
oc 
& 


2 * : 


7 


ram loch. Quod er Marthei probant, Tic. 5. Cap. 1. Nuns: 1. & Clar. C. aſſaſſin. & 
introductum in eo crimine aſſerunt e ſumma nequitia conductorum, & avaritiæ odio; & 


potiſſimum, quia Saracen? aflaſſinos hos (Phænices gente) conducebant in Chriſtianorum 


necem. Sed non iplacet infirma exceptio; nam ſpecialitas hc; conatum coercens ex odio 
inſidiarum oritur; atque adeo, ubicunque reperiuntur inſidiæ, ſequitur poena. Nec intereſt 


| Reipublicz, nec ejus civium, N ex e eee e gratiæ, an præmii 


indefiniti inductus fit ſicarius. Et ſi crimen hoc non egrederetur occaſionem unde eſt ortum, 
Phenicestantum delinqueꝑtes, & ob Chriſtianum tantum trueidatum punierentur conantes. Sed 

a ratiò; nam argumentatur ipſe Matthæut, Lum aſfaſſinio teneri, qut 
Paganum dcciderit. L. enim Cor. maturam ſpectat; nec de certo hominum genere loquitur; ſed ipſam 
humanitatem tuetur. Ita & ſua argumenta retorquendo, argui.poteſt;: eum afſaſſinis teneri, qui 
per inſidias hominem occiderit; non diſtinguendo an pecunia conductus, an ſpe præmii, an gratie 


iuductus fuerit. Et ſpecialitatem hane non ex cofruptione, ſed infidiis oriri apparet etiam ex 


valxit; hot caſu ordinarie pane locus erit: Et tum plures ſint, quibus inſt; 


Matthzo, qui pag. 563. in hæc verba fatur. Quapropter cum & majores noſtri graviorem 


Judicaverini cædem, qua ex mſidiis fit ; & valde deformes atque degeneres inſidiæ ſint, diff- 


culterque caveri poſſint ; ideireo non immerito quis dixerit, etiam capite puniendum eſſe cona- 
tum. Quod tamen ita temperabimus, ut non aliter ſit, niſi deventum ſit ad actum ciedi proxi- 
mum. v. g. inſidiatus es, inſediſti latera vie latronis more:. Sed non incidit in mſidias, cufur 


eaput pete bar; hoc caſh extraordinarie penæ locus erit: At præcipitavit ille in inſidias, tu a 
tergo adortus incautum vulneraſti, reliquiſti ſeminecem, ile præter ſpem 7+ tx * con- 
Lias 


ruere per ſua- 
deri poteſt, vel ut captent famam, vulgique capiunt plauſum; vel ut celum mereantur (fatui- 
tate Hereſiarcharum ducti) 4quius: ex 1 4 cauſes, potius quam ob acceptam pecuniam reos 
condemmari judicamuc. Nam quo fortior 2 

ipſum puniendum credimus. Ab. 


1 


© communior eſt pecrandi occaſio, eo magis peccatum 
c, L. 5. & ad L. Jul. Majeſt. De nece etiam virorum illu- 


ſtrium, qui conſuliis, & conſiſtorio noſtro inter ſunt; Senatorum etiam (nam & ipſi pars corporis 


uoſtri ſunt) vel cujuslibet poſtremo qui nobis militat, cogitaverit (eadem enim ſeveritate volun- 
tatem ſceleris, qud effetium puniri jura voluerunt) ipſè quidem utpote e reus gladio 


Feriatur, bonts ejus omnibus fiſco noſtro addictis. Quod Græcus Scholiaſtes, In/idians Senatori, 
optime vertit. Qui vero fuerint Romanorum mores, ex Quintiliano apparet, qui de Orator.. 


L. 5. C. 10. concludit, 1njuriam fociſti; ſed quia Magiſtratui, Majeſtatis actio eft. Et cum 
Cantiliarii Regii Regis ſui radiis fulgeant, ſintque fictione juris pars corporis ipſius (ut Lex 


J. loquitur) & ſint in ſenſu politico membra imperii, fine quibus nihil perfici poteſt; con- 


ſonans eſt, ut aggrediens Conſiliarium eodem modo puniatur, ac fi Regem ipſum aggreſſus 
tuiſſet. Ut membrum quodvis corporis vulnerans eodem modo punitur, ac | caput vulne- 


raſſet. Quo artificio legali venerationem conciliant leges legum magiſtris, ipſoſque a teme- 


rariis vulgi auſibus defendunt. Verum non ſolum Jure Civili, fed etiam ſtatuto ſpeciali 


apud nos inſtruitur hæc accuſatio; nam ſtatuto 4. Parl. 16. Fac, VI. nudus conatus in at- 


* 


tentando & invadendo Conſiliarios Regios morte punitur. Licet huie ſtatuto reſpondeatur, 
ſtatutum hoe tantum obtinere, ubi inſultus fit in Conſiliarium, dum Regis ſui mandata exe- 
quitur, ut ex ipſo ſtatuto apparet: Et ideo cum non ipſa aggreſſio, ſed aggreſſionis qualitas, 
mortem inferat, ex hoc ſtatuto oportet ipſa qualitas probetur. Ut conſtat ex Claro, & Aſſaſſ. 


Num. 2. [Ubi agitur de imponenda pena: alicujus conſtitutionis ſpecialis, requiritun ut concur- 


rant omnes qualificationes in ipſa conſtitutione expreſſæ: & 4. 4 5. Num, 9. Ubi agitur de 
amponenda pena alicijus ſpecialis conſtitutionit, oportet ut in illè caſu veriſicentur amnes. qua- 


* 


litates in ipſa conſtitutione expreſſe ; alidt pena non committitur. Hzc tamen reſponſio fa - 
eile eluditur, ſi tem ipſam penitius-intueamur, Nam ratio concedendi hoc privilegium Con- 
 Glariis eſt, ut leges hos, quos invidie exponunt; contra invidiam muniant. Et W een. = 
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pretandum eſt hoc ſtatutum, ut hunc effectum producat: Sed hoc effici nequit, niſi omnes 


atttentantes puniantur; licet non probatum fuerit invadentes hoc attetitaſſe ex eduſa publica. 
Nam cum motus hi ſint latentes actus animi, qui ſe non in ſua cauſa, fed in effectu produnt, hb; 
publica cauſa preſumitur; modo. aliz cauſe attentatio hæc attribui non poſſir, v. g. ſi quis | 
accuſatus fuerit de eo, quod attentaſſet Confiliartum Regium oceidere; * audiendus fortan | 


erit replicans, interceſſiſſe ipſi cum Conſikario illo inimicitias graves, & forſan capitales ex 
cauſa privata ortas. Sed ſi præſumptio ulla adſit has proveniſſe ex cauſa publica veluti in 
executionè ſui officii, & ob mandata ſui Principis; tune qualitas hec preſumptione. uris, - 
& de jure præſumitur, & eſt ex earum numero, que allegari, ſed probari non debent. Quod 
E tradunt obſervationes ad Clarum, 4. $: 5. Num. 17. 51 qualitates a jure 3 al- g 5 RL 
legari poſſunt ſine alia probatione. Et Maſcard. ronciuſ 1284. vel. 3. latiſſime tradit non opus 
efſe qualitatem illam deducere ; ubi ineſi qualitas ex natura rei. Alciat. præſump. 3. Reg. 
Boer. deciſ. 118. Et ut ex una, inane eſſet ſtatutum, ſi hoc non obtineret; nam intrinſeca 5 
hec qualitas vix probari poteſt; poſſintque inſidiantes, ects colore, ex cauſa ficta invi-. "8 
diam publicam tegere: Ita & ex altera, nullus eſt, qui gloſſam hanc reprobare poſſit ; nam 
ex ſe pendet, ne in barathrum hoc incidat; & ſibi imputet, qui, quod facere non debuit, | 
fecit. Et hinc facile erumpit reſponſio ad citationes ſuperius ex Claro allatas, que intelligi WO —_—_ 
debent de his qualitatibus, que*crimen augent, & probari extrinſecus poſſunt, v. g. Inſultus 1 
in templo factus augetur 'quoad pœnam, ex qualitate; ideoque probanda eſt qualitas. Fra *' = 
tricidium. homicidio eſt gravius, & ideo probandum eſt non ſolum hominem, ſed & fratrem 
fuiſſe occiſum: In noſtro autem caſu, plurimæ concurrunt præſumptiones, ex quibus qua- 
litas hæc inferri poteſt. Nam erat reus 2 ex Sexta Puritanica ordini Epiſcopali ſemper in- 
feſta, cujuſque libri frequenter Epiſeoporum necem tanquam Chriſti inimicorum ſuadent; & 1 
hac doctrina non ſolum inquinabat manus ſuas reus, fed & omnibus, qui quolibet conſortio = 
ſibi jungebantur, ſe hoc effecturum promittebat: Et hoc a ſe effectum gloriabatur, ex e _—_ 
quod Archiepiſcopus Sancti Andreæ, quem invaſit, effundere curaſſet ſociorùm ſuorum ſan- MF 
guinem. Quæ jactatio, licet factum ipſum non præceſſerit, facti tamen rationem abunde 
demonſtrat ;' preſertim cum ad nullam aliam inſultus ſui occaſionem confugere poſſit reus; ' 
nec Archiepiſcopo notus, nec 1 wy noſcens; infra ipſius obſervationem, & extra omne com- 
mercium cum ipſo poſitus. Cum fit ergo confeſſio omnium probationum lucidiſſima, reus 
hic non habet unde ſe tueatur, niſi confeſfionem ſuam retractet; adeoque ſe mentitum fuiſſe, 
judicibuſque ſe illuſiſſe perfricta fronte nunc fateatur; quæque prius faſſus eſt, negare jam 
non erubeſcat, contendatque confeſſionem ſuam invalidam; quoniam coram judice incom- 
petente eſt emiſſa: Cum Concilium Regium, cui crimen hoc retexit, non habeat jus gladii, 
nec de ſubditorum vita & nece jus dicere poſſit. Quod commentum mihi ipſius reatum 
altius imprimit. Et quid tam rationabile, uy eum, qui conſcientis ductu ſe hoc perpe- 
traſſe jactitavit, ex confeſſione ſua (vero illo conſcientiæ dictamine & interprete) condem- 
nari? Confeſſio, inquit Seneca, contravenſ. 8. conſcientiæ vox oft. Et fi ſancti Patres (con- 
ſcientiæ ductores puriſſimi) conſulendi eſſent: Audiemus Ambroſium ita docentem ſermone 
50. Onem alter Judicut, poteſt utcunque eſſe excuſabilis; reus autem ſme excuſatione eft, qui 
conſcientiæ ſue judicio condemnatur. Quid juſtius (inguit Tertullianus ad Scapulam) quam 
norentes confeſſor damnare ; negantes autem ad tormenta Ftvocare? | Hec eſt illa probatio, que 
Oeonvougiss fit, & ab afflatu Boi inſpiratur: Probationes alias homines, hanc Devs Toles | 
elicit. Sed ut in puncto juris reſpondeam; ego regulam, ſeu potius brocardiam illam; qua 
traditur confeſſionem extrajudicialem, ſeu extra baneum' eſſe inefficacem' (ut loquuntur fo- 
renſes) tantum obtinere credo, ubi qui confeſſus eſt, non ſerio agebat cum ſuis auditoribus, 
fine obſervatione ludens, & ſe credens non teneri, dum quidlibet fatebatur; nullam agno- 
ſcens in his juriſdictionem, apud quos ludebat. Quo caſu jus noſtrum noluit ex jactatione; 
vel incuria inſidias incautis parare, linguæque lapſum in crimen imputare, Sed ubi quis con- 
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ſulto ad ſupremum Regni Concilium examinandus venit, cui eſt eriminum inquiſitio jure 
delata, ego confeſſionem illic emiſſam eonfitentem ligare mordicus affirmo. Nam illic non 
ſolum reus novit ſe in dubio vitæ conſtitutum; ideoque attendere dabet: Sed & illo re- 
moto, inquiſitio a jure delata fruſtranea & omnino ridicula foret. Cur enim examinart 
deberet, qui hac examinatione teneri non poſſit? 'Cumque qui inquirere poteſt, & con! | 
feſſionem recipere poſſit, non video cur Concilium Regium incompetens dici quæat; gum 

inquiſitio ei ex jure noftro ſemper ſit delata. Et quicquid dici poteſt, ubi confeſſio ex con- 
tinenti retractatur; & ubi docere poteſt confitens de errore, lapſuſque ſu} errorem probare 

nunquam tamen auditur, ubi cauſam ſui erroris demonſtrare nequit. Boſf. Tit. de Confelfe 

Num. 64. Sed quid plura'? Confeſſio hæc coram Prorege emiſſa, (cum fit Regali authori- 3 

tare augus, ejuſque fulgorem & dignitatem referat) confeſſioni eoram ipſo Reffe æquipol- 

let; at nemini dubium eſt, reo ultimum ſupplicium irrogari poſſe ita confeſlo: Cum penes | | | 
 Regem ſit vite, neciſque cognitio, poſſitque juriſdiionem illam ipſe explicare, quam aliis  . 
eſt elargitus. Fingamus jam caſum noſtro ſimilem; Cancellarium Regni noſtri plurimis vuls 
neribus confoſſum periiſſe; quendam illi, dum vivetet, inviſum de crimine ſugillatum, ſe 
Lum neeaſſe fateri; de cde apud ſuos gloriari, & de crimine inquiſitum coraui Rege, & 
| = Concilio Fo confeſſionem ſuam 1 wail Quis 4deo inſulſus eſt vel petulans, 
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caſu: Et Boſſii, qui tutius elſe fatetur, non ad mortem condemnare; cum a6 Wer poſſit ta. 


c dogmati. Con- 


e nullum poſſe; reum abſolvere ;. cum crimen remittere ſit inter regalia: Ft 6 
confeſſionem elicere ſpe. veniæ pro remiſſione habeatur, nullus eſt judex tam diminuti ſab- 


ES wn £4 


fuerit confeſſus, non tam præſumatur verum confiteri, 7 ab eventu dubiz litis ſpe certa 


teſt ; & remiſſio criminis ex Rege ſolo Ponder: Et quem in finem, queſo, difſeritnr, quali- 
litatem annexam; cum nulla ſpes veniæ, nulla impunitatis promiſſio ſit in ea expreſſa. Quoad 
actum vero Secreti Concilii, quo contineri dicitur ſpes veniæ, patet reſponſio; nam ſenatus- 
conſultum illud non præceſſit confeſsionem, adeoque non confeſſus eſt reus crimen hoc ſpe 
veniæ in illo expreſſæ. Sed ut Sophiſma hoc fradicitus diluatur; ſciant judices integerrimi; 


reum hunc nunquam ſpem veniæ ſibi propoſuiſſe, nec examinatores ipſam obtuliſſe; ſed ex 


poſt facto, ne falſus rumor ſpei hujus, & yeni conceſſæ locum apud vos obtineret, emiſſum 
eſt hoc edictum, in quo ſpes veniæ cx. poſt facto indultæ per tranſennam ſolummodo narra- 
tur: Et concluditur . O edicto, eum beneficium hujus amiſifſe; ex eo quod confeſsionem 
ſuam hac in Quria retractaſſet; cum nulla ſpes veniæ 3 eſſet retractanti, ut in totum 
abſolveretur; ſed ut x Nero confeſsionis firmaretur ſententia arbitraria in Reum. Atque 
adeo nec, erat venia ſcopus hujus acti, & acta non ſunt extra ſcopum argumentativa, nec 


poſſunt in co connexa ſejungi, ut adverſarii argumentantur, 


Cl AA BUD 19 2-6 nie nn by 241. l 2 e eee ein, . 4 193 — a : 2214 : 
II. N v.LLUS, Inter Juriſperitos tam inſanivit, ut confeſſionem ſub ſpe veniæ emiſſam, ex 


ſe ine fficacem pronunciaret, {i reus alis indiciis oppreſſus fuerit: Illis enim tallitur præſum- 
ptio ex illecebris, vel cixcumventione-;judicis oborta, Jul. Glai Qugſt. 55: Num. 9. Cui. E. 
reſent, Cd bis qui ad Eccleſ. confugiunt. Alciat. in L. natura f de verbo. ſignif. & 


>c caſu gravant ſponte: & ſine præmiſſa ſpe veniæ confitentem præſumptiones admodum 


violentæ. Sed in noſtra facti ſpecie nullus alius eſt hoc crimine unquam diffamatus; & in 


mnc communi populi ſuffragio tranſlatum eft crimen, Hic eſt, qui fuga ſua reatum in ſe 


ſuſcepit, ſua tamum exagitatus conſcientia. Hic e een e nee quo vu. 
Derg ſunt illata, clam, & ſemper inter inermes, contra morem tam | ſue civitatis, quam us 


rofeſlionis ſemper inceſſerat. Cumque a ſatellitibus eſſet deprehenſus, tam incondita, varia, 


K N ria titubante voce expreſſits ut facile conjicere. potuerint adftantes;i bune:ſolum 


7 hujus 


criminis hujus fuiſſe authorem, Et cum examini publico ſubjectus eſt, ille ſingulas actionis 
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ANA morte affecit. = licet 1bi nulla Tevia illuxerit 7 Þ Re tamen notus elt 


ſatis acer 9 20 eum E. 99 55 pre yore qui etiam racitis Far bn indignus "yy 

dtenus Judicarus eft qui aura vitali fruatur? . 
81 per delirium (ſanctiſſimi Judices) poteſſas . ben tuin wer committeretur; qui vel 

religionem impie ſimularent, vel melancholiam maniacam pro religione colerent; quis c 

dium eſſet modus, aut quis finis? Plateæ quotidie ſanguine maderent, aer ululatibus mugi- 

ret, & non ſolum in victimas caderemus inulti, ſed & imparati; dum nec animarum ſaluti, 1 
nec rei familiari, nec liberis, nec poſteris ſatis conſulere liceret. Quo quiſpiam in Dx I cul- _—_ 

tum & Reipublicæ commodum magis eſſet intentus, eo citius a Dx x & Reipublicæ hoſtibus 

trucidaretur: Et ferrum ulud, quod in Conſiliarios Regios jam ſævit, mox ſucceſſu ſuper- 

biens, & crudelitati aſſuetum, in ipſos Reges, quorum hi ſunt membra, evaginatum videre - 

mus. Ne noſtro igitur ſanguine noſtra maculetur religio, ne in exitium humanum detor- | 

queatur, quod in remedium humani generis erat deſtinatum; & ne deformandæ DEI ima- 

gini inſerviat, quod ad reſtaurandam illam i imaginem inventum eſt, enixe rogamus. Redeat 

memoria in. tempora illa, quibus a furiis K»aperdolianis agitabatur Germania; ; hi enim a con- 

ſimilibus rudimentis, in eum veſanæ nequitiæ gradum evecti ſunt, ut uxores ſuas in ipſo 55 

foro capite mulctarent, mandato, ut ipſi ferebant, Spiritus Sancti. Vobis ergo (Judices in- 

tegerrimi) hodie eligendum eſt, num Petrum errantem, an dulciſſimum IE SUM infallibilem? 

Num Kunene dclirantes, an jus tum 1 gentium, tum noſtræ gentis equi libeat ? 
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0 17 ns Ka eps rae cum maritus eas non de Rege, fea ie G 
mite de 5 40 tenuerit; & cum in is non fuiſſet maritus Regis Vaſſallus, 
eas non Fr l d Domino i den Superiori confiſcandas, a quo 4 con- 
cet 


wg Hy Jus Vaſa! delinquentis ad Regem perduellione devolva- 


tur, d 


= tamen cum onere Nr ab ipſo in eam tranſmiſſi; quippe quod ſuccedat Rex 


corone, ex Jure: communi tanquam Rex; non vero tanquam d dominus vel ſuperior jure 
5 7 | A feudali. 
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feudali, vaſſallus meus; Yulterus, L. 1. Feud. C. 10 755 Tit. de Feud. F 2. Ver. 1 
exercere poteſt jura feudalia in ſubvaſſallum: T/ers. 


Teudali., Inter quos ſuocedendi modos hoc intereſſe c 
feudali revertitur, eo in caſu fatendum fit, feudum tale ad Dominun dren 
olim ab eoproceſlerat;.nec teneri ipſum debita ulla agnoſcere, niſi que ſibi comperta, 
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modos hoc. intereſſe contendit, quod nbi feudum modo 
minum ſuperiorem redire, qu . 
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ipſo ratihabita, ſeu. confirmata ſunt; (ut nos loquimur) cum hoc nature feudi.infit, & jure fen. 
| ali ſancitum elle NEgarl non poſſit + | Ubi autem Rex jure corone ſuccedit ; ik = ita r eſt IE 


ſucceſſionem ex jure communi, ut nihil Regi acquiratur, niſi quod ipſius vaſſalli fp er 
erat, idque afficiatur debitis que vaſsallum gravabant. Privilegia enim feudalia (inquit ill 


juri communi erant incognita: cujus author es juſtum & æquum ſemper penſantes, nihil 100 
ceſsori acquiri poſse voluerunt, quod ei non competebat cui ſuccęſſit: Nec eſse crimen loſs 
majeſtatis feudale, ſed ex jure communi oriens. Cumque in omnibus aliis, ubi Rex jure com. 
muni ſuccedit, agnoſcere debita, & præſtare factum delinquentis ſemper teneatur, ut in ef. 
chetis, aliiſque bonis allodialibus; Cur non & hic, ubi eode 7-8 


m modo ſuccedit ?  - 

U. Sunyas$SALLUS: (ait) non eſt Regis vaſſallus; nam vaſſallus vaſſalli met non eſt, in jure 
14, e 4. Nec 
| waſſallum: T/ern. & Belvis, in C. 1. $ fin. de controverſ 
feud. Adeoque nec poteſt ſubvaſſallum ad ſibi inſerviendum compellere: Rhol. de Subinfeut 
C. 4: Num. 38. Nec ei fidelitatem jurat ſubvaſſallus: Schrad. 6. Feud. 18. Nec ab eo feno. 
vationem feudi petere debet : Schrad. ibid. Atque adeo cum non fit nexus feudalis inter pri- 


mum dominum directum & ſubvaſſallum, non poteſt feudum reverti modo feudali ; nec ſyc- 


cedit Rex jure feudali, ſed jure corone. 
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C III. NI IL tam a jure alienum, & juſtitiæ contrarium, quam innocenteni_obrui alieno de. 
ö 


cto; ſed opprimeretur ipſa innocentia, fi ſubvaſſallus feudo ſuo ob domini delictum priya 
retur; cum forſan & ipſe contra dominum ſub ſignis regiis militaret, præberetque anſam te. 
bellioni contraria deciſio: Nam ſubvaſſallus domini ſui forisfacturà periturus, ne dominus per. | 


datur, nullum non movebit lapidem; & in fortitudine ſua, dum dominum rebellantem adju 


vat, præſidium illud quæret, quod ei negarent jura fi regem ſuum juvaret. | | 


IV. Arup nos hoc clarius ex eo apparet, quod ubi ſubvaſſalli feudum ad fiſcum devolvitur, 
Rex feudum hoe non in donatarium immediate, tanquam ad fiſcum devolutum transfert; ſed 
preſentationem alicu facit, qua ſubvaſſallum domino ſubvaſſalli offert. Qui vacandi modus, tan- 
quam à propria devolutione contra- diſtinctus, traditur in Stat. 2. Parl. g. Far. VI. Qua lg: 

modo 


Cautum eſt, feudum ſubvaſſalli redire ad dominum Regem: Quod indicat feudum illu 


ut ad dominum eodem modo redeat, quo ab eo eft profectum. Nec juſtum aut æquum ſan? 


feudali devolvi; ideoque Regem non obligatum iri ut delinquentis debita ſolvat. Ubi enim 
feudum redit jure feudali, conſolidatur dominium cum proprietate, teneturque dominus tan- 
tum onera realia a ſe confirmata agnoſcere. Vult tamen ſtatutum illud feuda ſubvaſſalli non 
redire, ut vaſſalli; ſed Regem preſentare poſſe domino delinquentis directo ſubvaſſallum a- 
lium, qui ſuccedat in omne jus, quod ſubvaſſallo læſæ majeſtatis reo prius competebat; ac 
propterea cum jus ne” oa refragantis ad reum non pertinuerit, nec ad præſentatum per fla 
tutum hoc pertinere poſſit- e A „F ron 


» 


minus non conſenſerat. Unde concludendum, ineſſe feudo ut in cujuſcunque'marus 5 5 
nerit, non poſſit affici a vaſſallo ulla ſubinfeudatione, domino invito; efſeque de natura feud 
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cuipiam videri poteſh, feudum hoc uu & ob ſervitia conceſſum, in alios transfer! 2 


tanquam durum quiyis calumniafi debet; Quis Sim benefcium velaliis legibus'daret, vel 13 | 
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alenationem, -inyito & © HERE Aires ſeu „ 

i a que & ipſa alienatio dici poteſt, nos aliter POO gym i» 
= feudatio. 1 5 ub ip ere primi feudi ut noitras. Cyaigiur tradit 7 Et 
9 dei boite: acquirit ille hac ſubinfeudatione .yaſſallum novum, 5 9 - 
get, ati. poſſit; & hac ratione ſubinfeudatio ad ow! ittitur, licet Shaman reprobetur, 
lit 1 L. 1. Feud, Cap. 10, Num. 149. Khoh in C. * x J. olim fend. e 
7 A me 8 . hoc. Cab. Unde Hottomanns, obſervatio. in illud quoquez 5. C 

ale, de probih. Feag., duriſſimam eſſe conditionem, vadſalli, . q Te non ſolum domino im. 
05 ſed & primo tenetur.... Et niſi Hoc admitteretur, e E gen, fuiſſet m 
oem Anuliſe repudiati omni alienatione. Hoc tamen adtmiſſo, multo magis abſur- 
dum 1 5 ſubinfeudationem hanc ita admittere, ut N ſubfeudo frui, vaſſallo 
o læſæ majeſtatis damnato, feudumque retinere poſſe primi domini approbatione, 
T2 1 þ 05 babita. „* hoc non eſt habere 1 5 Jallos, ut agnoſcit Duaren: 
25 C, 12. Nam, 12. {i uterque iiſdem gonditionibus teneatut, nec pinguius ei ſuccurri 
u p um, am redeat; 3 alter verd redeat tantum vaſlalli debitis, & alienationibus 


TED - etiam eoncludendum,, nexum feudalem reperiri inter primum dominum 
72 Naan” Our nexus inter, dominum & ſubvaſſallum, ex nova forma fidelitatis L. 2. 
. Ta. je liquid etiam conſtat: Ero fide lis Caio domino mee contra omnem do- b 


nimm, 8 Imperator Rege. Et apud nos, ut & jure communi fe eudorum; fi domi- 
nus immediatus feudum adire diſtulerit, poterit ſubvaſſallus, climace 5 „ ad Regem tari- 
5 primum;dominum, gradatim ſcandere, ejuſque vaſſallus fieri. etiam uſitatum a- 
pud nos eſt, bi quis dominjum directum, ſeu ſuperioritatem ſui feu 1 ſe inveſtiri 
non 1 credit: Quod fleti. non potuit, <6 non eſſet nexus feudalis inter R how On wn ſubvat⸗ 
law, & 6 ich ellent Yall noſtri, Regi noſtro etiam vaſſall. 1 


. Gs 4 e lei * An elt eſt delictüm feydale, eſtque inter hae prinum ; nullum i ö 
: en Blk inter: .crimina ps ch fat reputandum, ratio nulla reddi ber imo & jure feudali 


| - confilc op 155 Ken a J e ps 5; hog banner Ane at dominus feudum in ſo- 
Litium, & lic anſulitur, enim ſemper domino ſupe- 
155 of 5 ut. ei einjaria illata, * wp ho perpeſſis ſatisfiat, Que j juris ratio 
| en 


i. que fuit prima cauſa amittendi feud. $ 3; hiſce verbis approbatur ? Quæ ſitum 
| ef 1 all 1 Juſt am cauſam a feuds cadente, Utrum ad dominum an ad fücceſſorem Vaſ 
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1 8 pro 5 e tradit, ubicun | 
Eee feudum redit, ut pd Riem! injuriæ fo ultionem: nde l | 
nes 1. Redit feudum ſemper ad dominum offenſum in injuriæ ultionem ; ſed in 
3 — — læſæ majeſtatis, Rex non dominus immediatus offenſus eſt, ergo ad Regem redit feu- 
dum. Quod fundamentum in aliis juris definitionibus ſemper recipitur; nam virgo Do di- 
cata Baer ſolatium de rebus raptoris qui eam rapit : L. Raptores, C. de Epiſc. & Chr. Et 
Wo redditur patriz. loco ſolatii filize 1 in matrimonio defunctæ, ne damnum pecunie ſentiat, & 
fili  Amiſſie : « Spcchr ſan, A de jur. dot. 2. Si per hunc textum dominus preferatur fra- 
tribus 3 in u itionem i injuriæ, adeoque ob hanc rationem violentur ipſa jura ſangyinis 3 multo ma- 
18 preferendus erit Rex, 1 feudi author, vaſſallo ſuo, qui eſt dominus immediatus, neo 
9 Receptum etiam eff oe Jars s feudalis fundamentum, nobis noſter tradit Craigius, 
eg. 373. Ubi principium py 1555 eudalis illuſtrans, concludit, UVnde neceſſario ſequitur feudum 
e0 caſh 73 eum redire debere, contra quem commiſſum eſi crimen; cum crimen læſæ majeſta- 
tis ſit in R ex commiſſum, ad eum, ex ipſis regulis juris feudatis, redire debet. Et hog Galli: 
placuiſse teſtatur hiſce verbis; Les droits feudaux ont ſeulment ordonne, le wvaſal perd ſon 
Heß, tors qu'il a_offenſ?, le deliſt ne ſt contre lui, & par conſequence la confiſcation ne lui 8 
Partient pat; . au Prince, pour reparation d'offenſe commiſe contre Sa Majeſt# ; pour redes 
rence de lag quelle tous les dofteurs limttent les flatuts qui ve ulent que la confiſcation 2 
ig deg fs, 4 ut i ayent lieu aucrime de exe maj Tn pecul. Tit, de Homagio SH. 


a all, 


lum. 63, Oldrad, Concil, x7. Guid, Pop. veſt. 341. Quod Latine lic reddi 
| 125 51 oluere. tantum jura feudal feudum immediat 3 plicari, ubi immediatus 
We dominus &ſt a Falsalſo laſys : Sed.crimen leſe 11 4 eum commiſsum, . ei 
Meh non a 115 Ieatiir confiſcatio ; ſed Regi, hoc crimine off Adeoque limitarunt doQo- 
ſtatuta 1 que verbis generalibus. tuunt, feudum „ ad dominum immedia- 
5 EY. £180. dg deres in ea fucrint Tententia, ubi ftatuta dominis eee 1 
Bits Fables eo ek 10 "FO d ndum, ubi non renitumur e 
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quaſi contingentia; illa etiam ſuo ſinu omnes claydit, hæc 8 Et injuſtiſſimum foret 12 


juramento dominis immediatis Jute feudali preſtito, - 5 


dias Vaſsallis ſuis ſtruendas invitarentur; quod minus in Rege . & timen- 
rebus privatis, ita & Reges gh in lite Dominis immediatis merito ee 


&e incongruens fuiſſet, ſi ex jure noſtro fubinfeudatipnes hæ non apertæ fu 


| jure fendali, juri noſtro novam & peregrinam eſſe, nec in ſe Valid, x nec. theſi noſtræ con- 
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IV. 81 9 — ſtatuiſſet jus feudale, ſua funditus ſubvertiſſet fundamenta? Nit 1 
ad dominum immediatum rediiſſet, & non ad Regem, uem crimen eſt commiſſur 
_ ine immediatus potuiſſer infida ſed tests“ JF feudum de chff'cot 

uſque poſtetis trariſſitkere; ita ut ties crimenpiiniretus, & poffideretur feudum a he: 
hoſtibus, & contagioſa imimieorum ſerie. Hime etiam bimnis lipatitia Welter & wet *. 0 
retur: Subvaſſallus enim, ömneſque fere ſubditi, bon à Rege, ſed ab his dominis' im 05 
penderent; eorumque, non autem Ne Ong FETs eos in bello alfftvarenr, is 


fl N tur, cell fidem 1 '#itarent. Jedftores e ett 
illi qui pecutiam de bitbri rebellants, Vf For 
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V. S1 er e vaſſali delicto eudum 10 Hine rh eee derppeereh, "thitic pa 
dominum ad fubwaſfalli fakta ptæſtanda non obfigatum iti; atque deo fi 
troĩtum domino jus acquiteretur, hc uxoris ſubinfeu odge num non 2 1 5 
ratio reddi poſſit, cur dominus non teneatur in terſutore criffine, cum tamen 
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dat ex hot erimine; ut alit intermediati ex allis ſuccedtimt criminibus'; ee e 
hi non ' CENEatitity'1 debita valsalli agnoſcete, Ergo, nee Me tenert. debet. . 

VI, Ur fendum fübvafsall ad Regen em redeat, den bum exnexu {tial wa; iris 
tum gentium furidamentis oritur. Tanta eſt enim criminis leſe majeſtatis atrocitas, tantdq * 
immanitas, & tratiſcendens nequitia, ut altius repetat Rex | ra ſua, + uam ex feriore | Jare þ 15 


WO N 


dali, inferioriſque ſuperioritatis, & dominit fetidalis jure, Erat ehiti inter Reg em & ſubd 
relatio illa eminentiſſima, cui aſeita taſitum & fuperaddita eſt hac't Perlor e Vaffalli, 13 


gem in Itipetiſas belli teneti, noftrittique protectionem f nec tamen feuda rebe 
tium ad eum won Tum hec ev loco Needed ſiatque 8 otiz umbra, & victoris meteg 
nee fit ulla gens in Reges ſuds adeo ingrata, quæ non tribuat, * Regi deberi non etl. 
ſtimet h#c Eiettugie publicæ pretnia ; Ati fidelitas, qu domino immediato debetit 
non ſolum Rgantiæ, & a ſentatis, bo a ſubdito Regi debetur, ſpecies qu dam itrfitna, &ar 


adnmbrata imago; fed & involvatur fidelitas in oHzł e 8. lt ary 101 at Re 
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VI. 81 feud am Dominis immediatis conflestetut, it 44 probation dries 0 & mY 


dum, cujus opulentia avaritiam, & amplitudo omnem Excltidich Gugel tatem: Hi: rn i 
per hand confiſcationem in ærarium publicum redactis Reſpublica augeretur, & in ſinguloruim 
commodum erogaretur, quod a ſingulis per conflſcationem infertur. Unde Ee ae 
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VII Srarurb 37, Pati, 2 vat. VI. Cautum ef Subvaffallos, Gui f pro Rege Lal aut 
cabant, non privandos eſſe ſubfeudis ſuis ob Vaffalll interpoſiti del cta; e e uper vacuum 
ſent Regie EX Dy: 

mini directi delictis. Ne tamen indulgentia hæc 4 conſequientias 3 expre 
viſum invenimus yer? ſtatutum 201. Par. 14. ejuſdem Regis, conceſſic «hace ex 
publicis eliminandam. Si ergo indulgentia 1 — ne vel his, qui vitam & pro Re 
contra Dominos delinquentes exponebant, per ſtatuta eroganda eſſet; Nd. licendun 
amici? Quid, ubi uxor criminis eſt conſcta, & adhuc ipſa in reatu hærens? Et ne 


jecturis ulſis locus ſit, nos deciſionem apertam Vel Rege adducimus menſe Maio anni! lutis 
MDCX. in lite a Rege Comitis Bothwelii i V allis mota. A; ns Fay eat 0 


AxcbhzRris pro Subraſſillis aductis 3 apertids 'teſp endete th == fers 20 ber 
Ae, Ex his enim patet ſubtilitatem, qua redire edbicndtne Per avg jure coronæ, & nod 
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trariam ; cum luculenter a nobis robatum fit, Dominum & Vaſsallum non ſolum in Jars 
feudali connexos, quin & teneri Vaſſallum primo Domino ligantia eminentiorl. I 95 
in jure feudali ſcriptum eſt, Vaſsallum Vasall li mei non eſse Vaſsallum meum, nec poſse Do- 

minum remotum in e jura feudalla exercere; hoc intelligendum tantum 55 


minis interpoſitis, qui & ipſi ſubditi ſunt; nullatends quide m de Rege primo feud! a 
cui ab omfiibus fideliras'd betur, & ad quem feudum redit omnibũs delinquentium 170 
immune, ne correi & criminis conſcii lucrum captarent ; ; Concediriy IRIS co — 4 
tio, & hæc immunitas, in ſolatium eriminis contra eum commilsi, & ut ab i 

rent ſubditi, nec dimidiata fide inter Regem ſuum & Dominum immediatum aul — 
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Ut ex hiſce verbis Craigii, Pag. 373. ret; Feudum autem (inquit 
3 accreſtit Domino, niſi fn. Rex 7 gre uvioen erſequitur; nam tunc & illud 
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ipſum eſt commiſſum ; - 1ta & eadem ratione æquum Alam eſt, ſubf 2udti illud eodem jure 
ad Regem devolvi, ubi ſubinfeudatus p n welle ps 8 bſe Majeſtatis damnatus eſt; cum hæc 
crimina in Regem ſolum committi poſh uin etiam illo — quo ſubfeudum in Domi 


num immediatum devolvebatur We 3 — Domino me- 
diato exhibere, ut ei ſatisfacerets N95 WI BREE *nonpotuit, aut noluit Dominus 


immediatus, revertebatur tunc ſubfeudum ad Dominum ma 3 ſeu Dominum illius Do- 
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_ Vaſalk 3 Domini fender, 17 7 pro ſervitio alterims Domini ſui Hoc freevit quem 
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I \ A * N AY \ . 
Ns c movent argumenta ex ſtatuto ow a; na Wy art fl ad pro Reg PI Arip- 
tum, contineatque extenſiones etiam in ſe odioſas, fi has non — et 44 — ewe, 
miror multum illud ita anten Les ee enim ita hallucinari poteſt, ut credat feuda 


oma ſine ulla N e Vaſfall e e . per qum 
ad Regam devolvi, lis 1 5 Senken omnium jure, & 
. 2. f quam m Vat debitis onuſtumf ; 
ertze in 2 ici dampate Sg ren ere Vaſſallum Domino. 5 | as 
qui ſuccedat in omne 15 i ad um pertinabat; hoc ex eo provenit, quod 


ban enden ener en . I ee ſeu nominare debet, qui Sub-/ 
vafſalli — ſuppleat, qui ſuacedat in Vall tum. Et yerbugy, (pertinet) log 


he ubique,)ita ite etandutay ut fenſus e Vaſſalli erat, in quod fiſcus ſuccedere 
paterat, id o ane 9d pr Eee n pertinebit; ! Alter etiam ſtatuti — us, quo Subvaſlallis' 


r,-ne-quid detriment capian ex ſubſiratione apocharum ſui, Domini, idcirco tan- 
tum introduttum eff ex bong & ægus, ne facto aliens exhaurirentur. Quod neceſfariuny 

ipſis erat, etiam ubi Rem vel Dominus primus ſubinfendationem approbaſſet; nam approba-/ 
io hæe non poterat Dominos hos remotos; ab omni actione ob non ſolutum canonem, && 
Aionibus alis reſciſſoriis ex clauſulis irritaftibus munire Unde rationi conſentaneum erat 
e hoo ſtatuto expreſſe ſecuros reddere, quo etiam protexiſſet in omnibus, fi hoo 
egiſlatores voluiſsent. Nee per incurlam ſed confulto hec omiſsum, ut Subvaſſalli de jure 
05 n Regi opem ferrent contra Dominos immediatos res novas molientes; Regiſque 
ſui munifleentiam cordata fortitudine cierent, ipſum gratitudine devincientes, ubi jure non 
— & ut a Rege confitmationem impetrarent, eumque omnes ſubditi ita, omni in caſu, 
um agnoſcerent. donfif matio gravamen neutiquam reputandum eſt, cum im- 
N ad hanc requiſite ix ſint penſandæ: ſitque canfirmatio etiam ad alia neceſcaria, ut 
cilicet exeludantur non enen eſoheta, e bag ja e ow e e roy 
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| 5 OcLESIA Hujas Vis eſt inter 16cupletiflimas hujus: Regul ene cs: 
N N eu elset Rer in NOecum Pape ſyccedens, Me jus Pairovatus) Comit: | 
$1 Fonoeſſit! aged Rectore ad curam bot amfhärum non ſufficeme, 


hac a Magiltfmibss ſibRdiariv/Mperidio in uſum ſecumdi Presbyteti, 

| eu > Midler an vuſggus 10 qhuitur) Hberaliter detata eſt, qua dotatione ſe merits; 
Patronos hujus ſecudi eredidere. Cum tamen ex mofe Presbyterum præſen 

autem Hains Comes ſe ſolum Patronwm efse; nam cum fit Eocleſic ipſium 
Fatronusi ſe Patronum etiam fübfidlarſi, ſeu'faceurſalis Miniſtei jactitat; quia ia acceſyorium. 
ſequitur naturam ſi prtneipalis / 2 Nemo quidlibet poteſt in Recleſia Pos ſine. con. 
ſenſu Patroni; atqus aded ſicut is qui Eceleſie inædificaſtet, jus ea ædificationà non 
ſtviſset; ſed quod ſuum erat, perdidiſset; ita & multo — qui ſalarium Presbytero in er 
Eccleſia dotavit; dotando jus patfotiatus acquirere paterat. 3. Ii aliter obtineret, quilibet in 
ſocietatem patronatus ſe ſine conſeiiſu Patroni ſuperfestatione rohamatle intrudere poſset. 4. 
Injuſtum eſſe eontendit, '&dificium Eecleſiæ, quod à Patrono conſtructum ſupponunt canones, 
altis Presbytetis' ab eo fon preeſcntatis ümpertiendum. 5. Hoc in . _ Comite Ft 
ciſum affirmant ejus Advocati C. 3. 4. es dif. Abi Alexander 3. 3 | 
Cantuarienſi conſultus, quis Pawelhbs eſſe debeat capell intra limites parbecialis cleſiæ 
conſtructee? Reſpondet Rectorem, aut parochum matricis Eccleſiz, verum eſſe Patronum 
us capellæ. Et gloſſa Hoſtienſis ſententiam ſequuta ait, illud ita conſtitui jure quodam 
compenſationis, quod nempe capella fundetur in prejudicium majoris Eccleſiæ, cum ſit gu: 
tantum membrum, & titulus parœciklis Eccleſim ut dit Ianocentius, Lib. 2. Reg. Epift. 137. 
Ita ut Sacerdos in ea inſtitutus ſit tantum Vicarius petuus Rectoris Eecleſis majoris: Ut. 
deciſum eſt apud Guid. Pap. deci// 36. Cum ergo 8 rincipalis, &. matricis Eccleſie 


ſit Patronus alterius & diſtinctæ Eccleſiæ, quam & dificon & dotavit _ multo 1. 
Fatronus Comanevid fuz eng anon 45 cat; Trio 2999] one N innig 0879 10 
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Patronos hujus beneficii, hee ke ſolis earns W ex Lan nn ** 
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PRIN 05 Ipſum jus patronatus ab with W eſt, vel ut hoc ſümulo 3 
divites ad Eceleſias ſuis impenſis fundandas; quod adeo obtinuit, ut regnis hac inebriatione 
exhauſtis, neceſſarium Imperatoribus eſset modum & fibulam ædificandis Eccleſũs imponere. 
L. 16. Co. Theod: de pœn. vel ex devota potius primitive Eccleſie gratitudine, (cujus An- 
tiſtites ſecularium tunc nec æmuli erant, neg i invidentes) jus hoc patfonatus in libera- 
litatis monumentum largiente : Et (ut ait Canon. 39. Concil. 7. 5 4.) Præbendum eſt a Sa. 
cerdotibus vitæ ſolatio indigentibus, & maxime his, quibus reſtituenda viciſſitudo eſt. 
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III. Apo verum eſt poſteriores donationes in ſocietatem juris patronatus nos admittere; 


0 OT. C1 N = 10 4 i 


* 


; i . CES 99 3 E +4 1 
"Bo 24 0 4 RAS 4 1 144. 2 1 
— 1 : 


beneficii alendum, 


injuſta quoad eum foret alimentaria hæc 72 
e, 
as 


patrond deneta 
n benefactori d 


» * 4 " 
* » wv - * 


89 7 
0 


4 * 

l * 
ö 9. . 

b » | . 


Ane 9 * 
a. * ATT LES af Py Wk F 
4; Fry nt 9 wy Se), r 
hs : — C 4 * o * 3 ” 8. 
n 8 * { "Ivf e 
| ? - ; N . 
5 . * * 6 1 * E 
3 N 2 pu” $ . * » \ 
* . a N At 2 4 
* + ; ; * % * 
£ » 4 i 25 
1 5 ; $98 — 7 4 # * g 
4 a ! 
1 ! 1 p 7 * 1 * Ty ” TE 4 4 - by 4 
j | p ( 4 6 4: WF % ö l F Lis 1 > N * . : , 1 N 835 «#4; 7 is 
* 7 * G 1 4 # 5 7 2 nnr . Ne P nor \ of rt Argh LI us 
- , f 4 g > 25 1 1 6 U . * 3 n N 
A þ , oi na reelle e „ eee. e 1 ; : g * * — PE 
z IH ul 4 ts * a Py n 8 1 — ah 8 * ** 8 8 + - 4 we 
* * W . * F 
— * 5 * * 7 In 7 „ C 5 4 F . \ 8 
£ 8 n : $ } * - 5 * p 1 $ ot q 8 
* 4 , : 7 5 . 5 1 : 7 
* * a IL \ # f I N . b * a 
” ' 9 N 5 1 0 ; "5 0 — * N ! * 2 8 p -. 
: * N 5 + ” * - ; , : , ® 
s 1 bs 7. ) 1 * . $ , 
154 {x # f CAS, * Wy * K dl * 59. eee, eee eee ee - än d A 
. Lo *% 5 X if Yor 4 wy C Pew, 4 oe IT he er ”Y de 9 N + : 4 * n eee 7 
of a mn —_—_—_ 4 4 1 i , r LOG 8 Gs "Ak 
; — — Bangs 


generali 13, de Elect. in 6. Sed ſi * dotem aſſignavit, patronus non ſit, el hoc non ech 
cedendum; nec concedendum erit illi qui non dotavit, cum in eo deficiat ratio grititudinig, 
unde hoc fluxit privilegium: Si ergo ærarium urbanum debitis exhauriretur ; Injuftumne «gg; 
bona civitatis haſte ſubjici, 1 magiſtratus in carcerem condi, ſalario ab ipſis dotato 3. 
pud patronum rectoriæ, qui nihiſ contulit, remanente? Anne juſtius, & gratitudini ſpiritual 
accommodatius eſſet, ſalarium eo caſu non amplius deberi? & ab ipſis condici condictione, 
5 cauſa datd, cauſa non ſequuta? Cum enim ab ipſis proviſio hæc ob civitatis emolumentum | 
| dotata fuiſſet, & ut pietatis ſuæ monumentum eſſet; Guus his deficientibus definire vellet gra- 
titudinem hanc hac ingratitudine obruta miri? Nec ulla deciſio ad plures & plura ſe exten. 
1 dere poteſt, cum vix ulla ſit civitas apud nos, quæ hac deciſione non ſpoliaretur; quandoqui. 
1 dem ipſis jam familiare ſit ad æmulationem uſque, ſecundarios hoſce miniſtros alere: De uo 
alacxius conſentiunt cives, quod ſciant ſuos omnibus preferendos, & quod promoti pio in ne. 
otiis conſilio, & ſeditionibus compenſendis ſint maxime neceſſarii. Quibus omnibus ſolatii 
efraudantur, promotione in extranei poteſtate collocata; ab eo enim promoti contra cive 
fundantes pro patrono factiones apud ipſos ſæpe alerent. Nec ullis patronis tam favendum ef, 
quam his, qui & ipſi patroni & parochiani ſunt; cum ejus prædicatione & cura magis ſemper 
profecerint, qui ab iplis in curam hanc eſt ſuffectus: Qua præſumptione victi adeo nuper apud 
nos ſunt. regni ordines, ut, ſpreto jure fundationis, electionem parochi parochianis elargiti 
ſunt. Et licet ſtatutum hoc jam corruerit, ſupereſt tamen præſumptio cui innitebatur; & ab 
abrogatis legibus ſæpe arguere licet. Ad contraria argumenta reſpondetur, ſecundum hunc 
Presbyterum non aceedete principali rectoratus beneficio, ſed in diſtinctam erigi dignitatem, 
ſapereque hanc conjunctionem non acceſſionis, ſed miſtionis ſpeciem; in quo genere acqui- 
rendi down recipitur, ut ſi mixta ſeparari poſſint, remaneant dominia etiam ſeparata. Nos 
veritatem in ſpiritualibus, magis quam fictionem ſequimur; Arch. Cap. un. de Yor. in 6. 2. 
dieoque fundantis liberalitatem potius, quam acceſſionis fictionem reſpicere debemus. Cumg; 
Eccleſia hæc non a patrono, ſed ab hiſce magiſtratibus indies reparetur ; credendum eſt pe. 
nes hos eſſe ædificii dominium, penes quos eſt ipſius cura; eſtque licentia hæc in uſum mi- 
niſtri hujus parca ſatis ſue liberalitatis uſura. Et licet potuerit r ab initio #dis ſacræ, 
uſum cujus patronus erat, non communicaſſe; non tamen inde concludendum ex conceſſa 
hac licentia, ſecundarios hos: benefactores juri patronatus renunciaſſe; & ad ſummum con- 
cludendum tantùm erat, Patronum rectoralis Eccleſiæ poſſe adhuc ſecundo huic ingreſſumoc- 
_ cludere, at non ſecundum præſentare. Et quoad hoc acquiſitum eſt jus in ea prædicandi p. 
: ſeriptione legitima, quæ obtinere poteſt in gratiam unius eccleſiaſtici contra alium, licet de 
| - laicts hoc dubitari ſoſeat; nam privilegiatus contra privilegiatum non utitur privilegio. Aut 
certe præſentia & patientia patroni haberi debent pro ipſius conſenſu (& fi expreſſe conceſlif- 
ſet ædis ſacræ uſum, nulla foret diſſicultas) ubi agitur de bono & commodo Ecdiefiz nam non 
| foldm quoties de commodis agitur, tacens habetur pro conſentiente, ſed etiam ubi tacentis 
damnum̃ verſatur, fi materia favorabilis fit reipublicæ. Nec eſt quod hinc timeat patronus le- 
K poſſe jus ſuum alterius intruſione dividi; nam jus ejus ſine aut expreſſo, aut tacito con- 
ſenſu; auferri nequit, niſi ubi agitur de indubitato Eccleſiæ commodo. Quod ad Cap. 3. de 
Eecleſ. edif. reſpondetur, jus patronatus capellæ illius ſuccurſalis patrono matricis Eccleſia 
eſſe adjudicatum (ut ait; gloſſa) jure compenſationis; cum fundata fuiſſet in præjudicium ma- 
| Joris Eecleſiæ: Sed ex noſtra proviſione nullum damnum rectori ortum eſſe, nec ex ejus fru- 
Ctibus creviſſe proviſionem; nam facti ſpecies hæc erat; Villa quædam ita a parœclali Ec- 
cleſia diſtabat, ut hyberno eee ene ſæpe inundationes ne ad Eccleſiam ſuam par- 
ciani ire poſſent; unde ea de re apud ſuum dicceſanum conqueſti ſunt, & ab eo petierunt, 
ut in villa ſua minorem Eccleſiam ædificarent; de quo conſuſtus Alex. III. mandavit in ea 
villa ædificari Eccleſiam; quia principalis Eccleſia aliunde multis reditibus abundabat; refcrip 
ſitque N 47 Ecclefiz verum patronum eſſe ſecundariz illius, quia ex reditibus 
42885 t dotata. Unde 8 eft, x. Patronum principalis Eccleſiæ non eſſe Patronum 
ſuccurſalis Eeclefiæ, ut ab adverſariis noſtris demonſtrandum erat. 2. Cum hic definitum fit 
Parochum principalis Eccleſiz Patronum eſſe ſuccurſalis, quia ex reditibus ejus minor ila 
Eccleſia erat dotata, conſequens erit jus Patronatus inferendum eſſe ex dotatione, & non 
ſequi principalem Patronatum tanquam ejus acceſſorium. 1 
a E r licet Rectoris primarii conſenſus requiratur in nova Fceleſia intra limites ejus etru- 
enda, ne vel in hoc tamen Patroni conſenſum requiri invenimus. Nam cet beneficium, cu. 
uus ille Patronus eſt, uniri non poſſit alii beneficio ſine ejus conſenſu, non tamen inde Kay i 
_ ſequitur alum Presbyterum-non poſſe adjungi; cum in illo diminuatur ejus Patronatus, in 
| * hoc autem ille ſolus ſuum Clericum præſentet. Sed & in priore caſii etiam renitente Ph- 
trono,. poteſt Epiſcopus ex juſta cauſa, ſine Rectoris conſenſuy novam Eecleſiam Initrd fe 
veteris exſtruere Cap, ad audientiam in fins de ædifican. reparumd. Bec, quia. ut 
 Bengeus.de bengfc. cur. haben.) proprium & ſpeciale Rectoris commodum Eccleſſæ 
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enim eſt, qui neſciat poſh ilitatem han In 5 annos produci Cance Arli ætas 
temperdnicatan, hoc quidem votis no 5 nag 19 aditio. hzreditatis i in 5 am _ 
norum a e ans jacente hæreditate, feudum Regi tanquam uperiori 
_ aperir tur. e eſſet 5 penes F egem, 5 yvlurz, in triplum — — reditus 
enim, unde fotvi ebent, Regi ejuſque donatario erunt applicandi. Zumque terra vel fera- 
ciſſima æquet tantum valorem proventuum ex terra illa per viginti annos exorientium, infe- 
rendum eſt juſta conſequentia, familiam hanc ſubſtitutione hac ære alieno obrutam iri, an- 
tequam eee we futurus hæres adire poſſit; futuramque hanc ſubſtitutionem in favo- 
rem non hæredum, ſed fiſci conceptam. Durante etiam hac expectatione, nemo familie 
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fet, ſi dubium ſibi fuiſſet enueleatum. i Quis autem {anus hærebit :aſſerere, ſubſtituentem no- 
luiſſe Comitatum ſuum hiſce difficultatibus & incommodis e xponere : Et "quis, dum re- 
citabatur ſubſtitutio, interrogaſſet; viſne, Illuſtriſſime 7 ig verba hzc, (qu uibus defici- 
entibus) Comitatum tuum tantiſper ſine harede eſſe, dum e 28 rit, an filius D. Cancellario 
extiturus fit? An ita ut interim in aperiatur? Anne hæres proxime ſubſtitutus hæredi- 
tatem adeat, ut æmolumento fit tuæ familiæ, tuiſque cxeditoribus? ? - Reſpondifſetne, ſe velle 
omnes ſubſtitutes ita ſuccedere, ut nullus, ſit W & ut is præferatuf quem Deus, (qui 

lus hæredes facit) hæredem elegerit, quique fato ſuo tempore delatz hæreditatis exiſtens 


incertitudinem, una cum hzredibus illis po ibilibus e Quæ conſtructio ut omnibus 
actibus humanis, ita multo magis ſubſtitrationibusaptior-eſt. In his enim hoc agitur, ut conſer- 
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hanc fiduciariam reſtituturos, ſeu, ut um noſtrum loquitur, ſe. in favorem biotiorum 
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entis, ſucceſſioni feudali, ſucceſſioni proviſionaly, 6; qualificate, quam nos taliatam ap» 

pellmus: nature feudi, & fiylo, & formulis, quibus.ad\ſucceſſonem Vocantur noſtti-have+ | 
des: nec banc dilationem & ſuſpenſionem admittit natura domi ni. 
| e PTR OR EE ERS nenn 

Quo Av ſueceſſionem ex jure communi, ubi ſucceſſio naturæ ductum ſequitur, nullis con- 
ditionibus diſtracta; pater filio ſuo ſuccedit, licet poſſit pater plures filios procreare; qui, fi 
heredes naſcituri natos excluderent, excluderent patrem, cum fratres ſemper patri præferan: 
tur. Si etiam extet tantum ſoxor, illa in ſolidum fratri ſuccedit; licet pater adhuc vivus poſſit 
defuncto fratrem alterum procreare; qui, ſi exiſteret, ſororem excluderet. In mobilibus etiam 
bona illa allodialia dividuntur inter tres fratres extantes, licet patre adhuc vivente, fratres alii 
ſperari poſſint, Ex quibus omnibus apparet, natos, & non naſcituros, communi ſucceſſionis 
jure præferendos eſſe. Et hiuc etiam argui poteſt, hanc ſeriem inter ſubſtitutos admittendam, 
i nihil in ſubſtitutionis aut taliæ chirographo appareat, quo cogatur judex obliquà & anomolà 1 
clauſulà ab ea deflectere: Hic autem nihil tale allegari poteſt, ergo, &. +8 


VII. In ſueceſſione taliata, quà ſubſtituti ordine quo ſubſtituuntur, bæreditatem adeunt, 
juſtiſſimum eſt natis hæreditatem deferre, nec naſcituros expectare. Subſtitutio enim in jure 
ad hoc eſt introducta, ut habeat defunctus qui eum 1 & qui bona famili admini- 
ſtret. Qui autem non exiſtit, repræſentare non poteſt, cum non entis nullæ ſint qualitates, 
Et ille ſenſus clauſulæ huic imponendus ex natura _ ſubſtitutionis, qui minus ſubſtituen- 
tem, ipſumque feudum lædere poſſit: Nec expectandus eſt heres; cujus expectatio ſubſtituen - 
tem ſine ſubſtituto,, & feudum fine domino relinquat. Cumque ſubſtitutio neceſſaria non fit, 
niſi ut ex ſubſtitutorum numero non deficiat hæres; incivile eſſet eam adhibere ſubſtitutioni 
interpretationem, quę neceſſariò efficeret, ut hæres non reperiretur. Atque adeo apud nos 
heres taliæ natus præfertur naſcituro; teſtis ſit Roxburgi Comes, qui filio ſuo heres tali ex- 
titit, licet filiy ejus naſcituri (fi naſcituris locus fuiſſet) ipſum excluſiſſent. In quo mores. no- 
{tri jus civile imitantur; nam ut ait doi. Vinniuſ, Ad hoc ut eſfectum habeat inſtitut io, re 
quritur ut inſtitutus capax ſit, tempore mortis inſtituentis; nec ratio juris aliud patitur. Ef | 
ſi thcapax ſit tempore mortis, fruſtra de wy queritur tempore aditionis : Qui cahax © 
aun eſt tempore mortis, licet poſtea capax fiat, bereditatem acquirere non poteſt ; L. & alienum, 
$ de Hered. iuſtit. Quo teſtimonio obmuteſcere debent quotquot naſcituros invith juriſ- 
e ẽůwiU «⅛]⁊“? , af fer ood fermien 216. 


VIII. BRN vIA noſtra, quibus mandat Rex heredes agnoſci, vel deſerviri (ut nos loqui- ” 
mur) præcipiunt juratis,. ut inquirant quis defuncto proximus & legitimus heres fit; nunquam 
autem quis heres. eſſe poſſit. Nec agnoſcit ſtylus noſter formulas illas, quibus creditores de- 
bita ſua, pendente tali expectatione, recuperare poſſint; plurimis tamen remediis contra he- 
redes extantes, & apparentes luculenter inventis. Nec excogitavere unquam juriſperiti noſtri 

vel hodierni vel aviti, clauſulam ullam, qua contra caducitatem feudi conſulerent, ne in ma- 

nus Regis, ratione non introitus, deveniret; quod procul dubio providiſſent, fi ex hac con- 
cepta (quibus deficientibus) feudum ratione non introitus Regi cedere- poſſit, dum expectatur 


hzres ille poſſibilis, & naſciturus. Et è contra, nunquam omiſiſſent Advocatus, & miniſtri 
Regis hujus farinæ emolumenta, ex caducitate exurgentia, fiſco applicare, ſi ex hac interpre- 
tatione non introitùs, pendente tali dilatione, debita fuiſſent. Sed licet hæc facti ſpecies ſæpe 
ocurrerit, hoc tamen emolumentum fiſcus nunquam vendica vit. 


IX. Reeven ar etiam hc dilatio aditionis nature feudi; eſt enim feudum mutuus con- 
tractus, qua Superior, ejuſque vaſſallus ita ſibi invicem obligantur, ut alter alteri fine utriuſ: 
que confenſu obeſſe nequeat; nec poſſit natura feudi privato ullo pacto inverti. Si autem 
_ clauſula ita explicaretur, ut adiri non poſſit hæreditas, pendente poſſibilitate hac heredis 
url; tunc non eſſet domino vaſſallus, qui pro feudo ſervitia debita & conſueta, quorum 
autu feuda ab origine ſunt conceſſa, penderet ;. nec feudum forisfacturà, nec eſehetà affici 
boſſet Nam non eſſet vaſſallus, ex cujus delictis feudum in commiſſum caderet; & loco pin- 
guoris caſualitatis, qua conſolidatur dominium utile eum directo, nihil accreſceret ſuperiori 
loft nudum antroitum, ex quo ante declaratoriam imaginarii tantum · reditus, vulgò ( Re+ 
ons: 12525 deberentur : Imio & his defraudari etiam you a vaſſallo dominus dixectus, ſi 
W wy diſpoſitioge vaſlallus, ut fructus hæredi poſlibili & naſcituro reſerventur. Et ut 
Wallus non poteſt uſufructibus, & mnie e feudum fuum tranſmittere; ne his 
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introducere poteſt; ne ſit dominus ſine vaſſallo, & dominium fine emolumento. eee pote- 

Wi pts ri heredis naſcituri, durante hac caducitate} hereditateny feud; adire; 

Ea domino ſuo directo agnoſei, ſeu inveſtiri, adeoque imperfecta tantum obtinebunt ju. 
. W } p 
X. VIERA hec 


Quibus deficientibus) æquiparantur, & ſeſe reſolvunt in clauſulam, N 
 extantibus liberis; hec clauſula, Non extantibus, reſpicit tantum hos, & de his tant,,, 
verificatur; qui extant tempore delatæ hereditatis ; nam voces preſentis temporis quales ſunt : 
ion eutuntibus) nee trahunt, nee includunt; L. Si ita, F de Annuo legat. ubi traditur, Phe. 
Jus tempus ſomper inſpiciendum in logatis, ſi aliud comprehenſum non eft: Ad futurum igitur 
contra ſuam naturam trahi non debent; nam qualitas adjecta verbo, femper intelligit tr ſecus. 
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dum tempus verbi; Everard. Conf. 5. 
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XI. Ix nulla ſuoceſſtone dominium poteſt eſſe in pendenti, aut in nubihts, ut 16quunty 
Practiei: Nam ut Philoſophia, ita & Juriſprudentia abhorret a vacuo: Volunt enim hJurigic; 
dominos cognoſci, ut ſciant debitores quibus tuto ſolvere; & creditores a ; uo ſuum tepetere 


poſſint ; © & ut habeat unumquodque- dominum qui id conſervare poſſit: Quod ſancitum yo. 
ant tnterpretes — L. ult. f. Com: pred. Cujus ultima verba hæœe ſunt; Ner enim ſieut vi. 
vent ium, ita & defunttorum actus ſuſpend; receptum eft; Hereditas (inquit Stoc manu De. 
ci 26. Num. 7.) non poteſt eſſè in pendenti poſi mortem teſtatorit; & conſequenter non alis 
quam tunc natis defertur; L. 1. $ 1, Sciendum, ff. de ſuis &: 35 L. Cum ita, F fn. ff 
de Legat. 2. & Proximus,' Inſtit. de legit agnat. ſucceſ. * * uffragantur Fu/arias, de Fi. 
deicommiſſ.. Queſt. 318. & Everard. Conſ. 5. qui expreſſe tradunt; Cenſeri eum wvocatun, 
ui talis Lee evenientis conditionis; nec haberi ullam rationem ejus, qui vel an 
extitit, vel antequam dies fidoicommiſſi extitit, eutinckus eft:: Num inxelictis omnibus conditi. 
nalibus, qualitas requiſita in honorato adeſſe debet; tempore euenientis conditionis, non habita ra- 
tione ejus quod ſuit tempore vocations: Hinc enim eſt, quod præſcriptiones ſunt contra juri 
regulas introductæ, ne dominia ſint in incerto; & hine hereditas nec: de die, nec in diem 
da tur; fed vitio temporis ſublato manet inſtitutio; & hinc dicitur continuari poſſeſſionem 
defuncti & heredis. At nihil horum firmum effet, fi tantus hiatus per incertitudinem 
hanc interponeretur; oporteret enim dominium eſſe in pendenti, nec continuari poſſe poſſeſ- 
ſionem hœredis 1 Oe defuncti; ubi hœres non extat, qui poſſeſſionem hanc poſſit con- 
tinuare. Et fi defunctorum actus ſuſpendi non poſſunt, ergo nec ſubſtitutio deferti poteſt 


Ex quibus omnibus luculenter apparet, quantum ro nobis-militevratio jurit, univerſaqus: 


W 


7 4 


ApvRRSARII noſtri, conſenſum hunc juris & incommodorum apud 


N 5 


n 
* 4 
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nitiones has juris communis tanquam ſubtilitates calumniantur; quaſi antiquata hæc ſcholæ ju- 
riſprudentia, teſtantium & ſubſtituentium ſacroſanRas- deſtinationes invertere non deberet, 
=. nec cum iisconferri. Quam abſurdum enim eſſet, aiunt, defuncti voluntates juriſconſultorum 
= ſubtilitatibus ſubmittere, atque ita evertere ? Ut qui a defuncto ultimo vocatur loco ad ſuc- 
cedſſionem, ab hiſce juriſconſultis primum obtineat. Nec uſui fore ordinem nominationis, cum 
ordo omnis perturbaretur. Quapropter licet vocationis & nominationis gradatio inventa ſit 
ut morientes ſciant, qui, & quo ordine heredes ſibi ſuccedant; nullum tamen, hiſce dati 
ſubtilitatibus, ſcire re quis ſibi fit futurus heres: Et ſæpe eventurum, ut nepos ex filio cha- 
riſſimo removeatur a ſucceſſione, ut hæreditatem adeat, qui vix defunctum contingit; quia 
nepos ille, quem primario reſpiciebat defunctus, fatali & critico momento quo mortuus eſt de- 
functus, non extitit; adeoque proximus hie ſe, tanquam fulminis ictu, ſpe ſua dejectum cer- 
neret, licet brevi poſt mortem defuncti ſuperveniret; pane > mendicans, opulentam ſuam 
hæreditatem in manibus remotiſſimi, & vix conſanguinei ſpectaret: Poſſeque evenire ut, ne- 
mine ex ſubſtitutis mortis momento exiſtente, hareditas ad Regem, tanquam ultimum here- 
dem devolvatur. 2 unicum incommodum omnia noſtra prægravare clamitant; nec in- 
commoda hæc in caſu noſtro eſſe confideranda, cum ex accidenti oriantur; nihilque in jure 
familiarius, quam multa indies accidere, quæ ſubſtitutionibus noſtris incommodent, ſed non 
evertant: Nec ſolvere incommodum argumentum; nam licet incommoda poſſint in dubio ad 
ſe nos inelinare; nunquam tamen nec leges, nec ultimas voluntates apertas violare poſſe. Hiſce 
generalibus præmiſſis, argumentis noſtris ſic ſigillatim reſpondent. oO 


. 


41 
* 


Ap incommodorum claſſem in quinque argumenta a nobis diſtributam reponunt, polle 
Judices curatorem bonis dare, qui actiones defendat & proſequatur, qui rationes inſpiciat, & 


negotia adminiſtret. Poſſe etiam creditoribus feudum ipſum, pendente ſucceſſionis incertt- 
. tudine, adjudicari ; & declaratoriis, ſeu actionibus in factum aptis natis, defuncti debitons 
| bona affici poſſe. Nec æſtimandam eſſe confiſcationem ex hac incertitudine orientem; cum 
hee ex accidenti, & fortuito eveniat, & ex eodem fonte juris feudalis cum ſexcentis bu 
ſimilibus profluat. Nee magis ex hoc lædi creditores, quam a forisfacturis, eſchetis, recog 
nitionibus, aliiſque ex quibus feudum, quod in hoe caſu pro tempore fico cedit, in * 
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proviſio hominis tollat proviſionem gt 


L. 16. F. de Legal. 1. 


ret in favorem hæredum ex matrimonio ſuo naſciturorum; qu 


filis heredem, qui filiam teſtantis duceret in matrimonium, flioſque ex illis procreandos ſub- 
mtitueret; valituram deſtinstionem, licet incertum ſit, an ullus, & quis ille fit, qui filiam te- 
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en clauſtlls de non-alienando; 'aliiſque reſohutivis &trritantibus congitibnibus! 


oventuum meſlis, ſed & ipſum feudum radicitus abſorbetur ? cu fie invertends eſſet te- 
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& dominatur: Ac proinde conſtet hodie proximum exhwredari, & heredes ad diem, vel fub 
conditione inſtitui. Quod apertius videri licere, L. 3. & 69. omitt. bæred. 
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E x licet jure Romano inſtitutio perſons multum arRaretur, receflifſe tamen aſſerunt ho- 


dierna gentium jura ab illa juris veteris ſubtilitate; relaxande morientibus plenum in ſua bona 


rationem, quam ſcientiam juris colentes. Quod ex Vimio patète ad g 9. Inſi: d bered. 
has hodie exole es 


Tnſtit.' & Grot. ad jus Bat. L. 2. C. 180 Nam. 38. ubi traditur ſubtilitater evif 
hlicereque morients ſub conditione | heredem” inſtituere; quo dato dubium nullum eſſe, hærede 
poſſe ad di 
conditione 


- Haxc naſcituri expectationem non repugnare Juri feudali hodierno contendunt; ex eo, 


+ £ 3 n 
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quod Beet olim 1 feudali, feudum in teſtamento nec relinquere, nec inter vivos alie- 
 nare liceret ſine Superio nini ſenſu; 7 4 
liberalitate ſola proficiſcantur feuda, ideo & ſub conditione, & ad diem hæœredes extranei 


ioris, ſeu Domini directi conſenſu; hodie tamen cum non ex Domini 


inſtitui poffint; eujus inſinita apud nos extare exempla: ſi v. $ quis feudum ſuum reſigna- 


Fin favorem haeredum ex r | bus deficientibus, in faygrem 
conjugis diutius viventis; valituram proviſionem, & tamen neminem dubitare poſe} quin ſit 


3 


atrum 


hac ſubſtitutio in diem incertum; nam incertiſſimum eſſe, num W 1 oy ä — 11 ex ed 


matrimonio, & uter e conjugibus prius morietur. 81 quis etiam inſtitueret illum ex 


* 


ſtantis ducet. Ita ut neceſſe, fit dominium & ſucceſſionem ex incerto pendere eyentu. Ex 


uibus omnibus concludunt, dominium poſſe ſuſpendi, & eſſe in pendenti; ubi in tabulis te- 
atoris expreſſe hoc ita cautum eſt; & regulam illam tantum obtinere in proviſione & inſti: 


Cl 


tutione legis, non hominis; ut a Peregrin. traditum de fidei comm. pag. 309. & 310. Nec 
tamen dominium etiam hic omninc E in nubibus, & incertum dici poſſe; quippe he- 
ae, pro 2 « 


reditatem jacentem, ſpernente herec Domino haberi, & ſuſtinere tantiſper perſonam 
defuncti, donee adiverit naſeiturus hæreditatem; quam cum adiverit, retrotrahi tempus adi- 
tionis ad mortem defuncti, foreque continuatam poſſeſſionem. Quibus omnibus adductos 
Senatores noſtros, cum hec eadem queſtio coram iis ventilaretur, inter Bannantinum de 


2 


Corbous & Wierum de Blackwood, ejuſque arbitrium in ſe recepiſſent, hæredem naſciturum 
pretulifle ei, qui tempore mortis ſolus tum ext aki. * 
defuncti aditionis capax erat; nec expectandus eſt naſciturus, populari & plebeia tantum Ju- 


riſprudentia ſuffultus. Non enim perpetuo licet, cum legum beneque ordinate Reipublics 


Jactura, ſua diſponere : Nee quilibet efficere poteſt, nelegesin ſuo teſtamento locum habeant ; 
cumque leges fatis r juſtæ noſtræ diſpoſitioni, cur erroribus indulgendum? Potu- 


itque Levin Comes, vel depoſitarium, vel fiduciarium nominando, naſciturum prætuliſſe; 


rendum. 


* 


imo & ſi expreſſe caviſſet naſciturum expectandum, non inficias imus eum fuiſſe prefe- 


Qvæ igitur de ſancta morientium voluntate prætenduntur, nobis non obſtant; qui dubi- 
am voluntatem defuncti, prout ipſius intereſt metimur; nam cum inſtituens multa prole au- 

Aus, venturamque in annos ſperans, juſte ſuis providens, hos inſtitutos ex longinquo laxe 
nominavit, vix aliud quam amicitiæ teſſeram erga illos meditabatur ; tantum ſibi, ſuæque fa- 
_milize conſulens, ut noluiſſe credendus fit ſuam familiam perdere, expectatione fecundi a D. 
Cancellario gignendi, cujus commodo ſatis proſpectum erat, oblata ſuccedendi facultate, * 


Mm 1 


inter ſuos habenda eſt? Preſertim verq, ubi muni- 


em incertum inſtituĩ; nam in inſtitutionibus, diem incertum ſemper haberi pro- 
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5 feier ;cficere po e e ee per tot annos defunctum tantopere lædat, ut veſanum 
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46 hic nec ita tianigere poteſt, nec ita, gerere tenetur, nec contra hunc expectan- 
um curret præſcriptio nec incarcerari pro defuncti debitis poterit. Quibus malis, novis 
x da etiam ex 
confiſcatione ſemper urgent, a contrariis ſecura. Nam nec natuta feudi, nec Principis beni. 


14 
-, 


credere, eo in ſ 1 
e , e FRO, 3 nan TOTP EMA # eB MEUTD KOH 
Er cut in dubio cxponende ſunt. ſucceſſiones, tam duris, nec ſuperandis incommodig? 
Nec æquandus eſt noche e in quo incommoda omnia vitare conatus eſt defunctus, foriſ. 
facturæ, recognitioni, aliiſque caſualitgtibus ex natura feudi naturaliter & neceſſario orienti. 
bus: Nec ex preſſe. & apertæ voluntati morientis, in qua naſciturum expectare juſſerunt vel 
leges, c 1 FF 


1 * 


fle, ejus verha interpretanda, qui confiſcationem inducat. 
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Inguimamuscrgo.in- differentias inter ſucceſſionem 8 & proviſionalem allatas; 
&. in mine inveniemus nihil in proviſionali immutandum: Nam cum ſucceſſio proviſionalis, 
ſeu talliata, ſit ſpecies ſucceſſionis, retinet omnia, que ex generica ſucceſſionis natura pro- 

luunt; exceptis hiſce tantum, quæ a lege proviſionis ei ſunt ſuperaddita: Et proviſio hæc 
duntaxat ſucceſſuros, at non modum ſuccedendi innovavit. Quamobrem optime Menocb. 
Concil. 19 8. Num. 14. Sutceſſio ex teſtamento intenpretationem recipit, & regulatur a ſucceſ 
ſione ab inteſtato: Ut ſcilicet in dubio vocati in teſtamento, cenſcantur eo ordine & modo vocati, 
quo ſuccederent ab inteſtato. 2. Rationes ille, que præſentem hæredem in ſucceſſione legal 
requirebant, ſcilicet ne deeſſet defuncto, qui negotia ejus gereret; & creditoribus, qui ii 
defunctum debitorem repræſentaret; æque in bac; atque in illa militant,” Imo & enixtus 

4 farniliam eurat ſubſtituens, qui, ne deficeret heres, plures nominavit. 3. Non recedendum 
| nerali legum diſpoſitione, nifi ubi exceptio eſt legitimata a lege aliqua ita diſpenſante: 

Nulla autem lex allegari poteſt, qua fubſtitutus nondum natus pans eſt; niſi in hiſce 

caſibus caſui noſtro nullatenus affinibus. 1. Obi ille, qui naſciturus eſt, extabat tempore 

mortis defuncti, ſed in utero extabat: De quo cum dici non poſſit deeſſe hæredem; cum 
poſthumus ubique in jure, ubi de ejus commodo agitur, pro nato ſemper habeatur; conſe- 
guens erat & poſthumum expectandum. Itaque L. 17. 72 de vulg. & pupill. ſubſtituts. cujus 
verba hec ſunt, ſubſtitui liberis is etiam 5e, gui poſt mortem ejus natus fuerit. Cui vero 
ſubſtitutus heres. fuerit, interpretatur gloſſa; Iuſtitui mihi filium meum impuberem heredem, 
© po/tea ita dixi, ſi quis mihi natus fusrit poſt mortem ditti impuberis, quem inſtitui, ſit heres 
ditto impuberi; & deceſſi, & poſtea deceſſit dictus filius mens impubis. Et ex uxore mea præg- 
nante, exiſtente tempore mortis mee, natus eſt mihi poſthumus ; certe ille poſthumus habebit here- 
ditatem defuncti ſui fratris, Et 16. F. de Leg. 1, aperte de poſthumo ſtatuit. 2. Licet hæ- 
reditas ad naſciturum, nec ita capacem, deferri non poſſit; legatum tamen ei relinqui poteſt. 

Loegatarius enim nec defuncti negotia gerere, nec creditoribus ſolvere tenetur. Non igitur 
requiritur ut extet, & capax fit, cum hereditas adiri debet. 3. In fideicommiſſis agnoſco 

poſſe hæredem fiduciarium in diem nominari, expectarique naſciturum. Nam heres fidei- 
commiſſarius, cui defunctus hereditatem credidit, dominium ſuſtinet; & pro hærede habitus 
impedit quo minus dominium fit in pendenti, ſitque defunctus ſine herede. Unde Peres. 

ad hanc quæſtionem, Liberumne vel pure, vel ſub conditions, vel ex certo die relinquere fidbi- 


commiſſum? Reſpondet, Liberum hoc eſt teſtatori; & hac in re differentia eſt inter fideicom- 


miſſum & hereditatem, quia hæc relinqui ex certo tempore nequit. Ratio . ee oft, Quid 
ex inſtitutione haredis adcertum, vel ex certo tempore fattd, ſequeretur, quod quis decedere poſ- 
ſet pro parte teſtatus, & pro parte inteſtatus: In fidercommiſſario autem hoc non eſt metuendum; 
nam is nom eſt heres, ſed. heredis loco; . que duo differunt. Si voluiſſet ergo defunctus naſcitu- 
rum expectandum eſſe, potuiſſet, & debuiſſet fideicommiſſarium hæredem interpoſuiſſe, qul 
hæreditatem, pendente conditione, repræſentaret. Quo remedio etiam caveri poſſunt abſurda 
omnia ab adverſariis allata; nam qui inſtituere deſtinaret illum ex fratrum filiis, qui filiam te- 
ſtantis uxorem duceret, filioſque ex illis procreandos ſubſtituere; poterat fidei amici cujul- 
dam hereditatem committere, qui hereditatem repræſentet, pendente conditione, eumque 
obligare, ut hæredibus proſpectis hæreditatem reddat; &, ut nos loquimur, in eorum favorem 
reſignet, quamprimum ipſi adire poterunt. Quo remedio, tanquam ſano & legitimo, ex no 
ſtratibus 8 nunc utuntur; reſpondetque eventus diſponentium votis. Sed cum non 


hunc in modum vocaverit defunctus ſucceſſores; ſed verbis tantum (Quibus deficiontibus) uſus 


ſit; concludendum eſt ipſum vocatos ordinaria & legitimà ſerie. invitaſſe. Nec, hic uid fa 
cere potuerit, ſed quid ecerit inſpiciendum. Nec dici poteſt dominium in hæreditate pores 
pendente conditione ſubſiſtere; nam hoc dato, fideicommiſſarius non fuiſſet neceflarius ; in- 
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gatia ſine he- 
rede adiminiſtrare non Poterat ; '1deo neceſſari requirebant eges hæredem vel di rectum, vel 
_ Gdeicommiſſarium z  Opponiturque hæreditas jacens, in jure noſtro, bred aen 5 tan 
| ut pro domino . Un nt adverſarii f 
tum abeſt ut pro domino habeatur. Ad circulum illum vitioſum, quo conten u 1 
abſurdum hoc eventurum, quod nunc ſuccedat filius ſecundo-genitus. Domini de Melis in- 
que bæredem deſerviatur; & poſtea, exiſtente b leren D. Cancellarii, primus ille 
heres de hæreditate dejiciatur ; & D. Cancellarii filio iterum fine. 1 eris decedente;) ad/hare- 
ditatem redeat Melvillut; inque Ahram ita vertatur, ad opprobrfum uſque, incerta & fluctu- 
ans hæreditas: Huic, inquam, difficultati reſpondetur, ei tantum deberi hæreditatem, qui 
tempore mortis defuncti extitit; nec amplius vel expectandum, vel logum eſſe naſcituro; nam 
ſemel hzres ſemper hæres eſt. Nec cum extiterit naſcirurus itritandam effe prigrem aditio- 1 
nem, niſi expreſſe caverit defunctus, fiduciarium hunc primum cedere debere ſubſtituto. Quo 3 
caſu, nihil hic plus abſurdi eveniret, quam uotidie in reſignatione fideic mmiſſarii evenire : 
ſolet. Blactwoodii etiam caſus nobis non offipit; ibi enim præſumpta defuncti voluntas in 
nepotis commodum judices attraxit; qui, ne legibus tenerentur, arbitrium a litigatoribus, & 
tum nato, non vero naſcituro ſubſtituto, petiere ; ſibi ſatis conſeu noſtram pręſentem ſitem, ſe- 


} 


cundum legum tenorem, in ejus gratiam dirimendam, JN (EPA mortis defuncti per filiam 


nepos extitit. Ibi ergo heres natus, hic naſciturus; ibi defuncti per filiam nepos extraneo, hic 
extraneus per ſororem nepoti litem movebat ; ibi de defuncti voluntate conſtabat, hic neuti- 
quam; ibi ſubſtitutorum unus extabat, qui defunctum repræſentaret, ae ſatisface- 
ret, hic nullus; ibi ex æquitate, & ab arbitris reſponſum, hic ex legibus, & a judicibus reſ- 
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8 Nunquam Arghe ſubjectum. 


« Ao, 19 TORTCH quidam Angli, Juris periti, Heraldicique 
md CSU WES LS Th ; ' Sz LABELS” me 5 
So ſcriptores vanà ſepe traditione orbi erudito obtrudunt 
er Scotie Reges vaſſallos fuiſſe Angliæ regibus, quibus eo 
nomine HOM AGIUM, ut vocant perſolverent. Quo- 
f circa ut ſuum Sceptro Scotico ſplendorem reſtituerem 
impactamque Genti mee labem ſimul eluerem, omnino 
ſtatui, nulla reddita Anglis (quos ob ingenium, animf 
2 magnitudinem, eruditionemque magnifacio) injuria, con- 
tumeliàve harum rerum curioſis oftendere quam nullo 
jure Scotos Anglie vaſſallos aliquando quidam eſſe volue- 
rint. Ad hunc me laborem volentem impulit Rhapſodia 
gquædam nupera a Prinio de in lucem edita in 
V indicationem (ut loquitur) dominii Regum Angliæ, con 
ira ingratos, perfidos, rebelleſque Scotiæ Reges. Sed 
. DP JDRT W hanc nobis litem nemo ex doctoribus, moderatioribuſve 
% e 15 en 10H 20788 Anglis intentant, iique tantum qui temperamento, non 
ratione ducti 2 imprudenter ne dicam, an impudenter ac temere effutiunt. Non equi- 
dem negarim Reges Scotiæ ob provincias haſce tres, Northumbriam, Cumbriam, ac Weſtma- 
_ ran, præſtitiſſe Homagium coronæ Anglicanæ, quod nec inhonorificum erat nec a Suprema 
etiam Majeſtate indignum; cum Henricus Augliæ Rex octavus, aliique Augliæ Reges, Phi. 
12 aliſque Galliæ Regibus ob poſſeſſas ibidem provincias homagium ef ut pre 
at hodieque annuum Pontifici Romano Hiſpaniarum Rex ob regnum Neapolitanum, Siciliam- 
que homagium: Itaque ex ſuperiorum Provinciarum poſſeſſione inductum, quoſdam ex craſsa 
Bnorantia facti in eum errorem induxit, ut ob ipſum Scotia regnum factum id putarent. Qui: 
autem hæ provinciæ in poteſtatem-Scororum venerint, non ſine ſumma eorundem gloria com- 
memorari poteſt, cum nemo rerum Brizannicarum peritus neſciat Scotos in auxilium primum 
Britonum contra Nomanos, ac poſtea Saxonum contra Danos, olim accitos prænominatas ob⸗ 
unuſle provincias in præmium laboris, firmiuſque futuræ amicitiæ vinculum. Statuto enim 
a divo Eduardo edito, confirmatoque a Calialmo, qui: Augliam ſubegit, (ut ab Holinſheds- 
{ ervatum) Scots jure civitatis ab Auglis duabus de cauſis donati ſunt; quia Primo, (ut ip- 
Nu ſtatutum habet) omnes ferme Scotia proceres ex Auglis conjuges cæperunt, & ipſi rur- 
5 er Seotit; quia Secundo, Simul & in unum contra Bano, & Norvegos atrociflime pug- 
urunt. Quod autem Reges 9 vaſſallorum inſtar — Anglia regibus 
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preſumi debent libera, - cum ex ipſa rei natura Reges 
deant, & qualitas qu 
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en 50 Notnani 
dam vaſſalatus vnfiridnes'prd : 111 k II. | 
nalis prius, probetur : Quemadmodum inepte quis inferret ex fundi debitis Superiori ſolutis, 


autem ea, ut certum eſt, apud nos acta publica, vi quorum ſe 
vincias poſſedimus, & eodem tempore apud Anglos, quibus jus ſuum in poſſeſſos a ſe in Gallia 
agros oftefiderent z ne que hic pretermittendum quidpiam notatw dignum Eduardum primum 
dici voluiſſe Regem, & ſuperiorem Dominum Regni Scotiæ, __ Stetiam ſibi uſurpavit; 
cum nullus prior eo Ang/ize Rex hunc ſibi titulum aſſumpſiſſet, qui haud dubie aſſumptus 
fuiſſet, {1 quod Anglia jus in eum habuiſſet, imaginarius autem hic titulus, quem vis ſola tue- 


batur, repreſſa vi deſnt. 


III. NuLLam Angli adducere in medium rationem poſſunt, Scatici vaſſalatus, nec indi- 
care queunt quo tempore Scori Anglis vaſſalli facti ſint; licet enim ex Regibus noſtris, qu- 
dam in Anglia captivi, vi & minis vaſſallos ſe agnoverint: Hæ tamen invalidz omnes, quid 
vi, extortæ vaſſalatùs agnitiones, aliaſque ob cauſas, qui 


; * of 5 . K. uod iph Augliæ Reges Aliorum 
etiam principum ſe vaſlallos coacti ſunt fateri, ut videbimus u 


1 objecta ab Anghts dilyemus, 

IV. L1iBzxa habita eſt; SCOTIA Monarchia; ejuſque Reges nullius dominio obnoxii, non 

ab exteris tantum Principibus, præcipuis hac ſuper re judicibus, qui eorum legatos ut ſupre- 

morum Principum admiſerunt ; - ſed & ab Æcumenicis Conciliis, Rex SCOTLA prælatus eſt 
Regibus Caſtiliæ, Hungaria, Polonie,, Navarre, Cipri, Bobemiæ, Daniæ. Hunc enim ordi- 

nem conſtituit Julius II. Anno Quingenteſimo Quarto ſupra Milleſimum. Hunc autem locum 
occupare non potuiſſet, ſi feudatarius tantum Princeps fuiſſet; quod, liberi omnes Principes 
nop. doct. po- haud dubiè nomine aliis Regibus Rex Anglia præire debuiſſet, quod Rex tum 1 foret; 


lit. Lib. 20. cum enim Gallus Fi ſai! putat Hiſpanum præcedere, quod Rex Angle vaſſallus fuerit Rep 
magis Angliæ Reges præferendæ ipſis erant, quod ſubd- 


og ws haſſunens ;, quant 
tum ſibi OTL ſceptrum objicere potuiſſent; cum ob agros tantum nonnullos homagium 

egi Gallurum præſtaret Aug lus. 197713! ge it fit . 1 ; ern! Nin OH ner 

r I\- DR NF > 3 EE RY 2130 POLAR BER f WEEN n 5 „ 117 4 La, $5. 3 
V. Nox Chriſtiani tantum Principes, Conciliaque, ſed Pontifices etiam Romani, SCOTIAM 
declararunt Regnum liberum, Angheque minime ſubjectum. 1. Noluit Honorius Pontifex te- 
neri SCO ſubditos appellare ad ullam, extra SCOTIAM, curiam, ſalva ſolummodo au- 
thoritate Sedis Apoſtolicæ. 2. Cum Edwardut Anglia Rex rogaſſet Iunocentium IVI ne Re- 
ges SCOTIA, ſe inſcio, coronari;) aut inungi patereturs negavit id ſe facturum Pontifex, 
preſentibuſque procuratoribus parium in Conciſio Lagunen, declara vit Regnum C0111 
Augliæ non ſubeſſe. 3. Petenti eidem Ediuanda ut 75 decimas colligere in TCOTT Al'licerets 
cum jus id haberet in terris omnibus: fie juriſdictioni ſubjectis; hanc quoque petitionem fe- 
jecit Pontifex. 4. Bonifacius Papa Octavus, ad Rauardum Anglia Rook; foriptaopiſtol 
declarat mentem ſuam hoc ſuper negotio, his verbis; Ad relrudinem:regiam potuit pervemy* 
qualiter ab entiquis temporibur, Ar. quodque'\Reguum GOT TE, ficat, acrepimus a progen- 
tor ibus tuis Regui Angſi, Negibui feudale unit erretit, nen exiffer, Sr. Harum Htefarum 
exemplar apud me nunc extat. Dacheſnmut etiam, in hiſtoria Magnæ Briramia, Pag. 161; 
idzomate Gal/ce hæc habet; Le meme Pape rieuuoys # dutres lettres a Roy d* Angleter'e 
Paws. ſouſtenir que le 3 nadnit point d Angleterre; t que contre 1 
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* eumque Jus contrs b AYE xt Cs F F 2D 8&1 12 Nel. O7Q mom tf” — 9 11 "I b 
VI. Coe fire fendali)i& gentium, +aſſalus non Polli ali ane nia Pinter e e - = 
{uperioris confenſi, (fuperior enim abalic rione; debita bit ex feuds” obſequia depert ae; 7 oo 


clefiaftict, in quorum gratiam alienati io fit, ad preves tantüm & vota f arne qu 
E uamvis ene den vaſſallis factam, re W conffrmatio ſuperlgris: = $ go 
FEOTTHF. Regnum Anglie fuiſſet feudatarium; SA it 4 dw, ſubditiſque 
"TIM, factarum, confirmationem Pontifices Romani, iplaque monalteri 9 5 7 5 3 
Auglis, quam tamen nunquam petitam ſcimus; leet” ares in 5 07 TA rengiems erg 
quam in quovis Regno non opulentiore abalienationes f # fyerint:” Sed contràꝭ aut Pontifse 
has confirmat abalienationes'1n SCO IA, ut in aliis Rege tanc ann” Reges FC OTTX 
_ factas ;, aut eaſdem confirmant SCO TI Reges, ſi ab N allis ate fücnnde File al. 
tem obſervare operæpretium fuerit, Papam fuperiores abalienati ) ES firmantemny" Reperti#9- 
firum non Wee, ed SCOTIE diriſſe Regem A 
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n anc Juoque gentis noſes libertatem aliarittn etiam mafionam hiſftorici dacht 
vindicant: Arniſæus enim, qui juriſperitorum x eritiffithe* qurfioribus politic ſtrip 2h6. —_—_— 
glorum 1 in Scotos dominium, puram putamque fabulam teputat, dum in hæc vèfba mentem ex- „ 
rimit; Anglus Scotorum Regem habebat ſibi fiduciarinm, ſibe ratibns ali br e rp M- L. . co 
tone. 577 us Regni, ut nimis audacter alſerit Matth. Steph, Nam hec vetuſtate temporis & ob euri- 1 
tate aut horum, 5 incerta. e g. 21. de SCO TTA diſſerens, diſertis verbis aſ- =_ 
ſerit, SCOTIA Regem nullum ſub Deo agi 2 fuperivrem utpore ſupremum oninimotlo Prin- | =—_ 
cipem, quicquid contra olim inepte Angli objeceriat:" Le Royle poſſede en toure Soverampee, ſans 1 
recognoiſtre aucun ſuperieur que Dieu? ; Lien ue, 6 Os ele ace des Anglois, zue le | 3 
Fo d"Ecſofſe eft vaſſal de Kur couronse. 1 2 Bop ebe a a N 
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Vu. N oN exteri tantum Priicipes? Concilia obcumetiita, Juriſperiti,” Hiſtorici e ram 
nationum, liberum FCO TI Regnum declararunt fed ipſi etiam Anghe eges" hanc 
 SCOTTF Hbertatem agnoverunt, ut exer mplis mox N e eluceſcet: 1. Rex, & ma- 

us Augliæ Sena tus negotia tractarunt cum 1 COTT Sores! at ſuperior nemo cum N. 
5 ut cum extraneo Paciſci, nec vaſſallus legatos ad ſüpertores mirtete poteſte E 5 
mitn æqualis cenſetur ei ad quem mittituf? I N rende juriſdictiom minime ono. 
eſt: Hzcque eſt, ut alios pretermittam, op TICS Sirens Ny ei ubi de egal 
#ibus. L. 2. C. 18 Tractat. e altunde S 1 4 & Tertio! ſupra Quadrfagen- 
mum. 2. Henricus Rex Anglia bellum Ahern See Seil Lriegſtrisz ſuppetias petift ub 
Alexandro Scotorum Rege; & literis manu ſad" ſeriptis, & per legatos propalam eclarayit, 
50 5 hoc ſe etere, non ut ſui in Srorof dominii arge gitenturs goed mihi ad hoe juris Ba- 
beret. 3. Idem Rex Parry of invitatus act coronationem Rex Edwardi, cum intefeſſe ei- 
dem ny. ne wins ſe vaſſallum hinc ſe Brofiteri videretur; 2 Rex'declaravit idi fe 
non ex debito, ſed ex gratia tantum petere.” '4. Idem Rex Alexander homagiuim prafiitifiis 
in Anglia Regi Edwar do ob territoria Penrithiana & Tindalia, in.hae verba proteſtatis oft; 

uod non proRegno SCOTI Æ, ſed pro terris in Auglia dictum homagium factebart*Re | 
ite HE Fe Resu He per R. admi is. 3 20d is ae talia fülle, & ſimilia rius | 
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bs ® Ma MOAA ND Anno Gratiæ Milleſimo, Ducenteſimo, Septuageſimo Octavo die A 
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8 
hominem veſtrum pro terris, quas is tene 
4 vohis debeo; . meo. Tunc dixit HEPES; 
« 7/14. 11 jus habuerit ad homagium vet 1 Jui Re. 
. 6, dicen$s::Ad 2 degni mei 5 COT I AE..nullus jus habet, niſi r nec de 


4 = . 


Watrimonio egit inter ee, Scorhe, dictam vu] 
Eamardum: ubi Scotiæ lib a 
4 dentes;- quod deficientibus prediftis E 


titulam nullo ad ipſum jure pertinuiſſe patet. 


territoriis | 
aliave nativa ſubditorum jura nobis non concedant, mirum omnino qua fronte ſubditos fibi 
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agium Domino Eduardo Regi engl filo Regis Henrici, ſub his verbis; Ego den 
e vobis teneo in bog Anglie, de {nary homagium 

a vicenſu, & ſalvnm ſit Regi 4,. 

egno. Cui, Rex ſtatim reſponder, aperte 


m veſtrum de 


um R 
oo Deo. 4. Rxtincto fine prole maſcula Alexandro, Edivardur | de 
0, Virginem Norvegiæ, filium ue ſuum 
| wardo:& Margareta, vel eorum altero, abſque l. 
© heris extantibus, in omni caſu & eventu, in quo ad proximiores bæredes Regnum wer 
« Rum debeat de -jure-reverti, integre habere, abſolute, abſque ulla ſubjectione, revertatur & 
<,reſtituatux, iiſdem, ”, ..Claufulaque additur, Nullum alterutri Regnorum dammum inferendin, 


ullo teneo, niſi 


rtatem ſæpe agnoſcit- 


A 


gin lihene habeant ftatumſuum..; Quid, quod deputationi a Gubernatoribus Scotia Melrſie 


ad hoc matrimonium contrahendum conceſſ#;. hec inſeritur exceptio ; Salvis tamen in omni. 
bus & e per omnia libertate & honore RegniScotie : Quz pariter inſerta eſt Eduardi 


ſcripto ad idem negotium tradito; quem Scoti literis ſuis ad eum ſcriptis, omnibuſque deck. 


rationibus Regem Ang/ze-tantum Dominum Hibernig, & Ducem Aquitanie 3. at nunquam Do. 
ninum ſuperiorem Sgotim, niſi bello tranſacto, nominarunt: Unde vaniſſimum priorem hune 


a 


1 a Un: negarunt Reges Anglia Seotos ſibi eſſe Vaſcallos, ita logos Hegi legiſque perit 
ea 


idem declararunt. Cum Scoros yelint; hi extraneos eſſe nec proinde hæreditatem adire poſſe 


in Aaglia, niſi jure nativo gentis prius dohatos:. Patet autem Alibirgeniturd ut vocant, indi- 


cari alihi natos non eſſa vaſſallos; jus enim alibi-geniture Gallis droit d aubeyne, nititur hoc 
principio juris feudalis, quod feuda concedantur a ſupremis Dominis aut {uperioribus, eo 
prævio promiſſo, eoque concilio ut vaſſalli pro re nata ipſorum ad obſequium parati eſſent 
contra omnes, ipſorumque arcana ſervarent, nec quidquam ; Eng noxium eſſe poſſet ca- 
larent unde feudaliſtæ merito inferunt, duobus, Eh ominis neminem poſſe eſſe vaſ- 


_ -fallum ob; officiorum contrarietatem, ac diverſa Dominorum arcana, cum mutuis fe bells 


-aggredb poſſint; quia autem nati yo Domino, principiye homines ſerviunt libentius, quam 
extraneoy extraneis propterea utpote eo nomine ſuſpectis non licet vendere feuda, quæ jure 
:hereditario. obtinent; ne prætio ex Regione emiſſo in eandem ee 3 quod quidem a 
_ Romano ortum jure videtur, quà exterorum bona Nomæ extinctorum fiſco addicebantur, & 
fiebant caduca. i Huic legis feudalis fundamento ratione manifeſtà ſuffulto conveniunt alia- 
rum nationum conſuetudines, qui eos aliegenas non reputant, quicunque eidem ſubjecti vi- 
ſalatui ſunt;; ita enim Nageavius p. 67. alregens ſumt ii, qui ibi naſcuntur, quo ſteptri Gallici 
dominium non ſe extendit., Vide Bacquetum ae jure alibi-geniture, Anno quingenteſimo quin- 
ue e ſeptimo, ſupra milleſimum in lucem editum: Atque urbis Mediolanenſis conſuetu- 
ine ets nemini aſcribitur, qui fidem ſolemni juramento aſtrinxerunt, degentque in 
9 licet non intra urbem Mediolanenſem: Cum igitur Angh jus ſucceſſionis, 
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Nora ru quoque dignum, ſi Scotia Anglia feudataria fuiſſet, nobiles noſtros pro ratione 


antiquitatis non priorem pre aliis locum obtinere potuiſſe, nobiles enim ſuperioris regni, 
juxta eos qui de præcedentibus ſcribunt, iis præferri debent, qui in Regno vaſſalli degunt. 
r / ᷣͤ— ( et ö eee fee res 0 
X. Si Scorie regnum Anglia feudum fuiſſet, Rex Angliæ, ut ſuperior minorennes no- 
ſtros principes cuſtodiiſſer, iis uxores ex officio quæſiviſſet, feudumque quamdiu Minor foret 
2 ipſe tenuiſſet, cum lex feudalis, jus hoc propriis feudis incluſum dicat: Hoc autem 
feudum proprium fuiſſe præſumitur ut omnia feuda præſumuntur, niſi vaſſallus naturam feud! 
ſuum in emolumentum converſam probet. Nullus tamen Auglis Rex vel ad cuſtodiam, vel 
ad tutelam juniorum noſtrorum principum aſpiravit unquam, vel ad nominationem Guberna- 
torum eorundem adhuc Minorum: Sed contra, Alexander Scotze Rex cum Margaretan 
minorennem adhuc, reliquiſſet, ne cogitavit quidem Eduardus hanc ſuæ committi debere cu. 
ſtodiæ, ſed enixe rogavit, ut 1 filio ſuo in matrimonium traderetur, declaravitque ſi 
nulla hoe ex conjugio proles ſuſciperetur, Scot iam futuram ut prius ſemper fuerat, ab om 
Angliæ dominio liberam; quo ſatis i x Anglie Reges ſupremum Scotia nullique ſubditum im- 
perium /indicant: Hue accedit Ro i Anglia Reges Scotze ſuperiores fuiſſent, id e legibus 
alicubi noſtris eluxiſset, cum omnes leges noſtrz Scotze CORONAM IMPERIA LEM 
ſemper dicant, aut Jae Regum dominium ex monetaà conſtitiſſet, cum hæc aliquo 
ſuperiorem ſigno indicare er ſoleat. Deinde Reges Anglic ex curiis noſtris avocare po- 


20 . R 


tuiſſent eos, qui in Auglorum Reges peccaſſent, juxta certum hoc legis feudalis principium: 


Nui babes dominium directum, poteſt juriſdittionem ſuam explicare, tam in territorio 2 1 
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 Aughe Kulm ynqu r n 
ttansfugæ ad nos 0 delieta 40 fibi reſtituerentur: gue Scotos. exteris in nationibus in "= 
. "Angles ngnantes, Reges Augdi⸗ ello captos, ut rebelles habuere, reoſque læſæ Majeſtatis; 
quales ſane habiti fuiſent, fi Argli vaſsalli fuilsent; ſed contra, hos! etiam hr certoque — 
prætio reddebant Angli communi cum reliquis extraneis privilegi o.. = 
LINK . e ee ee, TI banned > 1 
XI. Com Seri lbertatem ſuam contra Edwar din 2 0 Auglie Regem publics: ſeripts = 
aum, principem eo tempore juris peritum, qui rationibus hinc. inde, æquâ lance. perpenſi s 
rem ut erat Pontifici expoſuit, cujus authoritate commotus, reprehendit Auglia Regem acri- 1 
us, declaravitque Scotiam nullo ſenſu Angle eſſe ſubditam, Scotiamque ab Anglis contra hu- 
mana, divinaque jura omnia impetitam, ut Ducheſ#eus obſer vat, pag. 66. - Literꝶ ha ad Ren 
gem Augliæ ſcriptæ, uni cum ipſo proceſſu, ut Vocant, Balare di, adhuc extant in Foran 
hronico: Anglia autem propitia magis, ſi per fas licuiſſet, propitia inquam magis, quam 
$:otiz eſſe debuiſſet ſententia, tum quod Anglia annuam Pape ſummam, Petri aſem 
— ſolveret, tum quod alia longe a divite Anglia, quam a pauperiore Scotid expectare 
, wk ; tft. Een” 
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Ex argumentis ab Auglis propoſitis ad vindicandos ſibi Scores tanquam vaſſallos, ea primo bp 
- proponam quibus in priori proceſſu, uſus eſt Edwardys primus. 1 1J- » 
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PIM o, Itaque dicebant Angli Brutum a Trojanis ortum ſubjugaſſe Britanniam, eam tri- 

bus diviſiſſe filiis, quorum natu maximo hiſtoricis Locrino (at in proceſſu nominatur Locuut) 1 
Logriam nunc Anghiam reliquit. Secundo, Nomine Albanacto, Albaniam jam Scotiam. Ter tio * 

Quem Cambrum appellabant, Cambriam nune Walliam; ſed addunt ab Humberto rege Hun- | 

norum occiſum fuiſſe Albanactum: Huncque idcirco a Locrino fratre natu maximo interfes 

ctum, Albaniamque hing Logrie, ſeu Angie rurſus uniaaemn. 


SestunDo, A Donvallo, Britonum Rege, percuſſum eſſe Staterium ScotieRegem in ipſum 

rebellem, atque evaſiſſe in totius Inſulæ dominum, huncque Belino filio natu majori ſupre- 
mum in Scotzam, Angliamque tradidiſſe imperium, natu vero minori Brouno merum tantum 

in Scotiam dominium.. . 5 7 ͤã ; 3 ent, 3 wa 
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 Tzrt10, Arthurum, Britonum Regem, ſubjugatam Scotiam tranſtuliſſe in Anguſellum, ei- 0 
que tanquam ſuperior! gladium r tt 15 ig poiſe mrs 5 0093 rOT 


Quan To, Aldeſtanum, Angle Regem, victo Conſtantino Scotie Monarch, oraſſe DE UN 

ut ſupremam ipſius in Scotiæ regnum poteſtatem, interventu ſancti Joannis de Bonlaco decla- 

raret, moxque in rupem prope Dumbarum immerſiſſe gladium foramine ipſo ulnæ longitudini 
JJ. RE Tr oo BEE LO 7 BO % "Y 


Quix ro, Calieimum, Scotia Regem, agnoviſſe ſe Vaſſallum Gulielmo Anglia domitori ; | 
Alerandrum Scotorum Regem ſubmiſiſſe Henrico Tertio, accitumque a Nobilitate Seotica 
Edwardum, ut diſſidia Bruſium inter & Baliolum componeret. . 


PETER VU Heylinus de Scotia agens in Geographia ſul, p. 1289. Reges Scot ie fuiſſe 
Augliæ regibus vaſſallos, his argumentis probare nititur. Primo.“ Ab obſequiis a Regibus Sco- 
4 fi Regibus Angliz redditis; Malcolmus enim Tertius homagium Galielmo prænominato, 
« preſtitit, ut & Gulielmut ipſius e ſucceſſoribus Henrico Secundo, non ob tres tantum ſep- 
S tentrionales Anglia provincias, aut Comitatum Huntingtoniæ; ut volunt, ſed ob ipſum etiam 
© Scorie regnum, ut nihil dicam de Kennetbho III. qui ceu vaſſallus regem Edgarum aſſumpto | 
6 e remigio fluvium Deam tranſmiſit. Secundo, Ab admiſso Eduardi arbitrio ab ipſis 
ᷓHeotic quo lis de ſucceſſione Bruſſium inter, ac Baliolum deciſa eſt: Ut in re plane ſimili 
Philippus pulcher finiit controverſiam de titulo Arte/ie ſceptro Gallico feudatariæ, quam 
tum ſibi vindicabant hinc Mauda, inde ipſius nepos Robertus, aut quemadmodum Edwardus 
Tertius item diremit Joannem inter Comitem Montfordie, Carolumque Bleſenſem ob du- 
x catum Britannie. Tertio, Ex confeſſione ipsd Prelatorum, parium, aliorumque Scozze ſtatus 
© tum confirmatà omnium ſubſcriptionibus, ac ſigillis, in Codice Ragmani, quibus non ſupe- 
, orem tantum Augliæ regem ob domitas bello provincias, ſed etiam ob regnum agnoſcunt, 
4 Codex ſubdolè traditũs e ſt Scorjs a Rogero Mortimero Marchiæ Comite. Quanto, Ex ta- 
3 cita regum ipſorum confeſſione, dum in moneta, publiciſque inſtrumentis non reges Scotiæ 
0 fed . cot um tantum dicuntur, quod ſcilicet (ut inſinuant) hinc alius quiſpiam ſuperior 
= ſummo cum imperio Seotiæ Dominus præſit. Quinto, Ex judiciis decretiſ ue curiarum An- 
2 non florente tantum Edward Primo, ſed aliquanto poſt : Gulielmus enim Vallas 
„ ortiſſimus tum iſtius gentis miles captus, tandem Londini ultimo proditorum ſupplicio affe- 
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habuiſſent, & non ut hominem ſceptro Auglicanm ſubditum: Idem, n ſtd judicium 
e, 4 r RO (IA, AA | FL"; O79 OLE Ls Px $36] 2g enn Wancium 
de alio Scuto ad mortem in oy 5 damnato, Simkone Frs nomine, ſub.codem Rege. | 
6 Ita paritet in negotio Domini Beaumontii regnante "Edwards" Tertio decrerum elt. © Objici- 
|  6-ent-enins ulterum'teſtitim-efſe natione Seen, adegque non efſe admirtenduth; Reſponſin 
* « eſt, quod Scots juxta leges Anglicanat non eſſent alienigent, ſeu extranei; fegnantè etiam 


= ora Sretur. Ita parlt 
berths. Dominus img accitus eſſet ad Parhamentum,” tangdam Nobertur 
=_ Comes Anguſiæ in Scotia regnante Edwardo Tertio, poſteaque inſtrumento in eum facto 
1 4 vocaretut rurſus Unfranvillus, nulla honoris iſtius factà mentione, illius honorem, judi. 
I . catum eſt, hoc ſetipto imminutum, Lg judices reor, non judicafſent, f eum alicnigenin 

4 ſecumipſi reputaſſent. Sexto, Ex publico denique inſtrumento'territoriorum'ac inſignium, 
ben ſeu armorum, quod apud me extat conceſſo ab Edwards Primo ultimo Regni anno, Perry 


«: Doagiai'ia Stopworth, in Comitatu © wh e matris mei 'prdecefſoribus, quo aſſeritur 


1 Eligabethã, quiſpiam ſtupri accuſatus, cum medietatem lingue, quod Scotus eſſet petüiſſet, 
oF ; * yo be ie $ — od 71 Fn . " $2 * as $4 * r 8 1 
3 _ 6/hc ei gtutia nepata'eſt, quod ut Scotut Anglia fabdirus haberetur.” Ita pariter cum Re. 
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E predicta territoria, infigriiaque iph fuiſſe collata ab eo rege, quod ſtrenue ſe geſſerit con. 


* 


_- 4 tra inſeſtum ſibi hoſtem ac rebellem Baliolum Srotiæ Regem, atque Augliæ Vaſſallum. 
, i 1 | 55 8 8 de, 2 8 


Ur primo ea diluam objecta, que ex ſuppoſito Brust in Brirammos imperio petuntur, fat fie 
cit: infdicafſe hæc a Cube aliiſque doctis Anglis ſcriptoribus, ut mera reputari figmenta 
Ut autem Scotia Angliæ obnoxia, fel ſubdita probetur, requiruntur inſtrumenta, actaque, 
publica, ut prius indicayimus. Hine etiam diluuntur ea quæ de Bellino, ac 7 Art hurb. 
T rc. aſſeruntur; ſed ut oftendam quam vane hæc fraudulenterque conficta fint, fat fuerit_ad | 
- duxiſſe in medium quidpiam a Doo Ayleto Sammeſio ubi de Britannia antiqua, p. 159. in 
mac verba relatum. © Haic figmento authoritatem conciliavit Rex Eawardus Primus, quod 
| «:vindicaret fibi Scotiam contra Papam Bonifacium, Eccleſiamque Romanam, que hoc reg. 
num antiquo jure Petri Patrimonio Eccleſiæque dominio aſeribere ſolebat, Hiſtoriam 
« Bruti a Monachis fere confictam ſatis liquet, maximè ſi propius inſpiciamus alias ejuſdem 
« Epiſtole partes a Prinio in actis publicis citatæ, ac præſertim miraculum regis Adelſtaui, 
=_—  - MAquiin 7 ge rei memoriam, ut ſuum in Scotiæ regnum jus aſſereret, rupem non pro- 
Y # cul a Dumbaro oppido ad ulnæ longitudinem gladio transfixit. oo, 
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HomMacrium autem a Malcolmo Rege, Gulielmo Augliæ domitori omnino negatur unqum 
factum; cum contra, prorſus tum noſtri, tum exteri hiſtorici aſſerant, Gulielmum Angliæ do- 
2 mitorem, ſuſcepta in Fcotiam expeditione compulſum ad pacem Scotiæ tum utilem tum ho- 
norificum; cum alias inter conditiones hæc una eſſet, Ut Gulielmus Ang los Nobiles, ad aſſ- 
lum in Scotiam ex Anglia profugos, priſtinis honoribus ac opibus reſtitueret: Quis igitur ſbi 

merito perſuadeat, ſubmiſiſſe Malrohmum ſe Regi, quem ad Anglos etiam transfugas in gratiam 

iterum admittendos coegerat, quique turbis domeltieis undique diſtrahebatur; quo tempore 

unita ſub bellicoſo Principe Scotia floreret; ut neceſſe non fit hic repetere quod ſuperius pro- 

bavi, ſi Scotia ſub vaſſallatu Angliæ fuiſſet, hunc, juxta communem conſuetudinem, ſcripto 

„„ — . ⁵¼⁶ ⁵⁰⁰mʒ Eo aa 

i Jam Gulielni homagium Henrico II. factum diuturni carceris ſqualor extorſit, nullum pro- 
inde fuit, cum qui illud præſtitit ſui tum juris non eſſet; legibus enim omnium nationum con- 
ſtat, nullos captivorum contractus eſſe validos; ac hunc maxime, cum contractus ejuſmodi a 
Rege factus etiam ſui juris, invalidus futurus eſſet. Quicunque enim Rex Regnum ſuum aba- 
| Henarit, aut alteri manciparit; ſecundum quoſdam, omni ſuo ad Regnum jure excidit, ejuſq; 
ſolium ſucceſſori tribuendum, qui prædeceſſoris pactis non tenetur. Si quis enim hujuſmod! 
a ctus validus foret, Anglia Imperii feudum hodieque fuiſſet, cum Eiche dat I. Anglorum Rex, 
Henrico r ob Angliam homagium feciſſet: Johanne/que ipſius frater Pape. obtuliſſet, 

& idem Marmelio Saraceno, Quod ſpectat ad Edgarum, Bean flumen remigente Kenneth 
Rege Sootie tranſmiſſum ; quamvis res ita ſe haberet, quod negamus, cum nihil ex Chronolo- 
gia hac ſuper re diſcamus, patet ex dictis quid ape nde FFC 


CrIEERE exemplum Balioli homagium præſtantis, nihil ad rem facit, cum Robertus Br 17 
ſius homagium Regi Eduardo nunquam præſtiterit; malueritque privatus vivere {ine coronds 
quam ipſius eſſe vaſſallus: Joannes Baliolus a nobilitaze merito rejectus eſt; quod natali ſolo 
ambitionem ſuam prætulerit: Miſeruntque Scoti legatos ad Regem Edwardum, qui ore dech- 
rarunt, factum a Baliolb homagium revocari a ſe, atque priſtinam ita libertatem aſſeruerum. 
Hocque 8 in cauſa fuit cur Baliolus Regno n ; adeo eum hæc . nation 


inviſum reddiderat, = gens ipſa tanta ſeveritate non puniiſſer<; ſi quid reipſa juris in He- 
iam Anglic fuiſſet. Sed jam quamvis Baliolus Rex legitimus fuiſſet (ut reipſa non erat, cum 
jus Bruſſii ſecundum leges prius foret) ipſe tamen Regnum Anglo ſubpcere non potuiſſet; cum | 
quxta legem feudalem unus ſuperior alio ſubjicere neguit ; ex conſſitutione Conradi, Lib. . 
Feud, Tit. 34. $ 1. quamvis autem aliqui velint ejufmodi ſuperioritatis alienationibus, 1 ju 
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extitiſſet „ Pauci fibi fwpe>nomen; Parhamenti; mul fbi | 
interdum aſſumunt. Kan enim Auglis eſt adus Papæ ſubd, quod thonkehus: Regi Joan 5 
ut ſcef >ipfi ſubmitteret: An aſtania berum egnum — Babe für Reet, 
| B vl emtorto, Laſctani ſemel ſe Hip ſubmiſerunt? wwelliana Pare 5 
liamenta jus Cummtueilio tribuerunt? Quicquod noftro- in cnſu jus qrote rip nn fapplevit ; | 
e enim im annos quam præſcriptib requirata.pelſitngesle Aer reflituerunt Fort, 
invictiſſimo, celeberrimo, fortilimoque Rege, Neberuo Rruſſo; ui ea bellict- fortitudi- 
nis hb ri edidit, quibus human generi manifeſtum 'fierer, quanto us exerettuum odio, 
avaritiam, feritatemque Regis es L. proſecutus fuerit. Ut autem ulterius oftendam 2 
quantum iud etiam ſeculum ab Angliæ ſervitute abhorrüerit, exemplar Hterarum ache ex⸗ 
tantium ba ERR 2c fights cots Nobilitatin, za Papara' Feen, Anno 120% bes e 
2 316 201-t 07157 & £10715; Pat. 2008; N 
78 AN 0 TI SSIMO. Patri i 1 Chriſto, ac Domino Domino Joanne, Divina er | 
KFGacro-ſancte Roman, & univerfalis Eccleſiæ Summo Pomiflci; Filli ful” hnimiles & 
devoti; Duncanus Comes de Fife, Thomas Randolphus Comes Moravie; Dominus 
Mumia & Vallis Aunandiæ, Patricius de Dumbar:Comes' Marrbiæ, Mal; ur Co- 
4. 1 FR Strathern,, Malcolmus Comes de Levenox, Willietmigs'Comes' de Roſs, Magnus Co- 
* mes Cathanie\ & Oreadiæ, & Williclmus: Comes Sutherlandie; Malterus Seneſcalls Seot ic, 
« Millielmus de Saules Buttelarius Soria, Facobur Dominus al e A Rogerus de Moub ray, 
«| Datid Dominus de Brechin, David de Graham, Ingelramus mfreville, Foames e 
_ 6, Menteith Cuſtos:Comitatus: de Mihreithsi: eee Frater, — de Hula Conſta- 
4 hularius iScotie,; Robertus de Reith Mariſcalius Scotia, Henricus de Santto-tletd; Fhannes 
de Graham, David de Lindſay, Williehnus Oliphant, Patricius de Grabam Foannes de 
Fenton, M illielnus de Abernethie, David de Weymes, Willielmus de Monte fo; Ferguſius 
* de Arurbſan, Euflachius de Maxwel, Millieimus de Ramſay, Willieimus de fonte alto, 
& Alanus de Moravia, Dovenaldus Campbell! Joanne: | Camburn, Reginaldus le Chon, Alex- 
* anider de Seton, Andreas de Leſtelyne, & Alexander de Straton; cœterique Barones, & 
Libere-tenentes, ac tota Communitas Regni Scotiæ, omnimodam Reverentiam filialem, 
5 « cum devotis pedum oſculis Beatorum. Seimus, ſanctiſſime Pater & Domine, & ex anti- 
we quorum peſtis & libris colligimus, quod inter ceteras nationes egregias, Noſtra feiz. Scoto- 
rum natio, multis præcomiis fuerit inſignata: Quæ de majori Schyrhia per mare Tirenum, & 
„ Columnas Herculis tranſiens, & in Hiſpania, inter ferociſſimos, per multa temporum curri- 
4 cula, teſidens, a nullis quantumcunque barbaricis poterat alicubi ſubjugari; indeque veniens 
«poſt, mille & duoentos annos,” a tranſitu Populi 1 fiaelitisi, ſibi ſedes in Oeeidente quas nunc 
* obtitiet, expulſis Britonibuu, & Pickis omningggeletis, hcet per Norveg3enſes, Danos, & 
« Anglos cops impugnata fuerit, multis ibi victörlis, & laboribus quampfuriinis ad iſvit; 
4 5 ab omni ſervitute liberas, ut Priſcorum teſtantur hiſtoriæ, ſemper tenuit: In quo- 
& rum regno, cëntum & 5 uk Reges de ipſorum regali proſapia, nullo alienigena inter- 
„ veniente, regnaverunt. ilitates & merita, licet ex aliis non clarerent; ſatis ta- 
6 men patenter effulgent; 5 eo . Rex regum Dominus Jeſus Chriftus, poſt Paſſionem, 
4 & Reſurrectionem, ipſos i in ultimis Terre finibus conſtitutos, quaſi pfimos, ad ſuam fidem 
ſanctiſſimam convocavit: Nec eos per quemlibet in ditta ſide co 


irmari voluit, fed per 
« ſuum primum Apoſtolum, quamvis 2 e vel tertium, Sanctum Andræam, me- 


4 ritiſſimum Beati Petri Getmanum; q 95 ipſis præeſſe voluit ut Patronum. Hæc 
„autem Sanctiſſimi Patres & Sa veſtri ſolicira mente enſantes, ipſum — 
4 & Pöpulum, ut Beati Petri Germani peculium multis favoribus; K vile us 5 
Imuniverunt. Itaque Gens noſtra ſub ipſorum 3 liber hactenus 


7 donec ille Princeps magnificus, Rex Anglorum Ediuundul, Pater iſtius qui mg Ue- Reg - 
* num noſtrum A 


+7 cephalum, Populimque nullius mali aut doli conſcium, nec bellis aut inful- 
2 tibus tunc aſſuetum, ſub amici & confederati ſpecie, innumerabiliter infeſtayit: Cujus In- 


A jutias, Oedez & Violentias, Prædationes, Incendia, Prælatorum incarcerationes, Boba 
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18 Juamplur 


, riorum combuſtiones, e ſpoliationes & occifiones, alia hag ue enormia, que in 
_ * dit baren ili parcens ztati aut ſexui, Religion aut Ordigi, nullus ſeriberet, 
. o ad plenum intelligeret, niſi * W po * quibus malis 9 | 


60 ipſo 
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 &*:few armorum, quo 


publica, ut prius indicavimus. Hine etiam diluuntur ea quæ de Bellino, ac Rege Arthur. 
heæc verba relatum. © Hyuic figmento authoritatem conciliavit Rex Eawardus Primus, quod 


HBruti a Monachis fere confictam fatis liquet, maxime fi e inſpiciamus alias ejuſdem 
Epiſtolæ partes a Primo in actis publicis citatæ, ac pre 


ſtat, nullos captivorum contractus eſſe validos; ac hunc maxime, cum contractus ejuſmodi a 
Henarit, aut alteri manciparit; ſecundum quoſdam, omni ſuo ad Regnum jure excidit, ejulq; 


| actus validus foret, Anglia Imperii feudum hodieque fuiſſet, cum Richardus I. Anglorum Rex, 


bo, Seortie tranſmiſſum ; quamvis res ita ſe haberet, quod negamus, cum nihil exChronolo- 


ambitionem ſuam prætulerit: Miſeruntque Scori legatos ad Regem Edwardum, qui ore decla- 


Jus Braſſii ſecundum leges prius foret) ipſe tamen Regnum 4=g/o ſubjicere non potuiſſet; cum 
yams legem feudalem unus ſuperior alio ſubjicere nequit ; ex conſtitutione Cour 1 
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à mentione, illius honorem, judi- 


pſi rep ag - Sexto, Ex p 


{1 . Stop uorth, in Comitatu . ho e matris mei ptædecefforibüs, quo. afſeritur 
* prædicta territoria, inſigmiaque ipſi fuiſſe collata ab eo rege, quod ſtrenue Te. gefſerit con- 


tra inſeſtum ſibi hoſtem ac rebeſlem Baliolum Srotiæ Regem, atque Angliæ Vaſſallum. 


* 


Ur primo ea diluam objecta, quæ . Bruti in Britannos imperio petuntur, fat fe. 
rit intlicaſſe hæc a Cambdeno aliiſque doctis Auglis ſcriptoribus, ut mera reputar! figmenta. 
Ut autem Scotia 4nglie obnoxia, ſeu ſubdita probetur, requiruntur inſtrumenta, actaque, 


Be. aſſeruntur ; ſed ut oſtendam quam vane hac fraudulenter que confieta ſint, fat fuerit d 
duxiſſe in medium quidpiam a Doo Aylero Sammeſio ubi de Britannia antiqua, p. 159. in 


vindicaret ſibi Scotiam contra Papam Bonifucium, Eceleſiamque Romanam, que hoc reg- | 
© num: antiquo jure Petri Patrimonio Eccleſiæque dominio aſcribere ſolebat. Hiſtorlam 
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Publicis ertim miraculum regis Adelſaui, 
qui in ex rei memoriam, ut ſuum in Scotiæ regnum jus aſſereret, rupem non pro- 


«cul a Dumlbaro oppido ad ulnæ longitudinem gladio transfix lit. 


HomMacium autem a Malcolmo Rege, Gulielmo Angliæ domitori omnino negatur unquam 
factum; cum contra, prorſus tum noſtri, tum exteri hiſtorici aſſerant, Gulielmum Angliæ do- 
mitorem, ſuſcepta in Scorzam expeditione compulſum ad pacem Scorze tum utilem tum ho- 
norificum; cum alias inter conditiones hæc una eſſet, Ut Galielmus Anglos Nobiles, ad af- 
lum in Scotiam ex Anglia profugos, priſtinis honoribus ac opibus reſtitueret: Quis igitur ſibi 
merito perſuadeat, ſubmiſifſe Malrotmim ſe Regi, quem ad Anglos etiam transfugas in gratiam 
iterum admittendos coegerat, quique turbis domeſticis undique diſtrahebatur; quo tempore 
unita ſub bellicoſo Principe Scorza floreret; ut neceſſe non fit hic repetere quod fuperius pro- 
bavi, fi Scotia ſub vaſſallatu Angliæ fuiſſet, hunc, juxta communem conſuetudinem, ſcripto 
ſolenni fuiſſe confirmandum. _ BO 1 „ 


— \ o * I T 7 


Jam Gulieimi homagium Henrico II. factum diuturni carceris ſqualor extorſit, nullum pro- 
inde fuit, cum qui illud præſtitit ſui tum juris non eſſet; legibus enim omnium nationum con- 
Rege factus etiam ſui juris, invalidus futurus eſſet. Quicunque enim Rex Regnum ſuum aba- 


ſolium ſucceſſori tribuendum, qui prædeceſſoris pactis non tenetur. Si quis enim hujuſmod! 


Fius homagium Regi Eduardo nunquam preftiterit ; malueritque privatus vivere fine corons, 
quam ipſius eſſe vaſſallus: Joannes Baliolus a nobilitaze merito rejectus eſt; quod natali ſolo 


$1 8 


tiam Anglis fuiſſet. Sed jam quamvis Baliolus Rex ſegitimus fuiſſet (ut reipſa non erat, cum 


7 , 


eud, Tit. 34. $ 1. quamvis autem aliqui velint ejufmodi ſuperioritatis alienation 
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| docuerunt, hoc ſe, ä id genus crudelitatis exemplis ration Ae pile facem vehemen- 


nativo gentis cujuſpiam jure donabas, omnium Privilegiorum factas fuiſſe participes, qui tamen 
Populi, nec vaſſ 2 gi 


u daten pen . 2, dle fun communicarunt privilegia Lie de ee eee, 
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11555 al endo Wer, non Gent tamen 2 ie pur Kg & 
larvæ yeritatis, naturalia jura, quibus inſerviunt, corrumpere. Ado 
"tans hac ratione major debet eſſe adoptato; f & {i quis confeſſus A 
| lum eſſe filium, ex confeſfione tantummodo obligatur, ſi ætas ejus 
iatür illum ſuum filium eſſe. Non defecere tamen juriſconſulti, 
qui dictata ſua, naturæ anteponunt, gigantum inſtar, cœlo bellum in- 
ferentes, dum quaſdam præſumptiones, invità naturi cudunt, aliaſque 
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bono Siiblics natas, male applicant, inter quos primas obtinent, qui præſumptionem lam, 
Debitor non dem e donare, in filiorum ræjudicium, extendere ſunt auſi; nature leges 


tris ſinu extinguere nituntur; quibus cum 
Cleopatra reſpondendum, que cum de parricidio ſui fratris accuſaretur fratrem fuiſſe, ſepe 


evertentes, dum affectum paternum, in ipſo 


. nihil addens. Sed ne novam orandi methodum inſolenter introduxilie videar, n no- 
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tor exritit, filia aQoris ceſſionarii filio, in matrimonium collocaſſe, eique duodecen 
millia librarum 427. in dotem promiſiſſe: Et i ita ſe a priori debito hiberaſle, per celebrem 

Talubrem juris regeln, Debitor non preſumitur Kas 
prius habent homines in intentione, quam ſe ab omni nexu 
omni caſu favorabilis; nec fuum quis preſumitur ſpargere: 


* CGntum leget ſuo creditor! ; ; * umitur compenlandi animo > legaſle.. 


* £1 


iberare ; eſtque libertas in 

Ct f quis centum debens 

1 
etiam 


3 


4 
5 4 0 , 8 
7 < 


83 eft. debitor: Nil enim 


| "334 .n r „ 6 : PT. Reg , 6 
< 5 . 5 wk... * 1 - . 4 
* o a. 4 * 1 
; „ * *% eg; : wo 8 F i 71 ' Sa 3 Ls $4 UK TR * * 3 ** "#4 2295 i * 4 1 15 4 82 A 2 Fee 914 045 * * 4 ga 1 # Ei ** * 
4 * 5 Y 17 1 4 * 5 2 4p: 
* * : | 
3221 1 ; Wet Ne I * \ $3 AB AF 2 "x 95 ws 1 N 5 
0405 uli: x * 4 Yo 3 + . 04. 11 33 11 W 1 : 4 5 pi 1 [1 0 ; a 70 22 * Ye. i iff 1 9 M4 
+ ; - 7 £4 14 - „ CN 19 * a I * back, \ 4 8 * 
* R | | 15 een 2 51128 801 HF Tort * wy 5 
| NSN ITS _ ; 
* 5 , 4 
+ AX 
* 
I 
- 
: bY a | * * h ; * 5 1. 1 x 9 ＋ 220 | 
Fe «, — — AS 2 AX 2. 4 — 2 2 ED TS 2 2 St AS = VS LAND GI! | oe 
1 L 694 Þ ed rh g 
F * * } 4} : 7 4 5 4 . 1 Fill . 8 14 4 7 4 — s eh 1% 1 * 1 
* "MM Ki... 1 "_ wy ' 4% 1 y FR 
: e, e n i e yt. oth 
2 : A #5? Gin 1 Th ts 8 {\ 10 | 4% ef *.4 Th Fi a Me * * 85 . 2 I T3 MN '#\ } 1 a 
4 2 e — . 
5 N 1 *. .. "$42 14 985 „ je 101 8 27 984 7 q GT r 
* *$4IFT+; 3s TIN * "Fu", * 1 11 7 0 80 112 $ L 5 255 605 FS * 
8 1 ** REDD OH, 1 HR Site 5 1315 | 5 
fa " bY y 1 Wo. 7 1281 * : ay ? 6 IP in * 
$994 eee 77.99! 4g?) 9 N 
S . OW WH F ' ky # 
* 1 „1 . : en A r . 
2 AY LOSE ORE hens OE 3 ITE eee 
3 WR. f a k Ws * x 25 8 a 
; 9 * 4 245 GO N 28 * 15 | . A } * 73 * 4 4 „ 5 EL $74 01 
| rr JJ Fe JJJJJ%%CCFCTFCCCCCC iy Een 1 
enim 2 p 107M 155 | 0997 Wo YL AO THT Iqrogr 7 ooh, 
. F 8 2 4 ” 1 + . 
> + TOE, ˙· E C70 n „%% . Io 3 i RI PSs ef. 
80 7451 4 r rs Fi? +: wo , [of 11 * * 1 1 4 1 1 0 0 F TH 5 1 2 5 N 2 Ft, 4 A "Bo OD - | N 1 Fe 75 "a F481 
f 15 j „ 1 £ 33 o . f : & 7 
5 1 py + &4 LE $ OK 170 * 4 4 4 — 827 ws. $$ 4 8 #45 #4 Fr 
| © abies 2-6 ine: oh ; : e e 
 #- . - N 4 FED * TY 8 0 17 7 v7 5 a 1 BY {*; 
＋ 55 4. f 1001 To 4 x T $7. * / 3 13 7 1 * ; 4 \ XN FAF 21 5 K 7 Il. 
9988 * f a ; Nr N ; 
VVV ; omitem 1 Poi 1005 
7 % 44 * * * i * 5 | x3 14 4 17 $ ER 149 2 -Y ; 5 8 
2FCCCFFFCCCT  OFHIOELBG 3 eee F Hime) 
5 11 ik £16 aon 6 111 2f eee 
1 , 3 
; ” © 4 „rr 2 — 9 Fes TIRE 
| 7 NO r e 
n 5 ey 
5 * &* as, \ 4 Fo ” „ : f ; 
1 . * : "4 11 of 2 3 e PR" Ao " F 4 7 - 
* g Ne 210% 15 401590 J ĩð d 
by 75 — | „ 4 $2520 8 : 5 2 
; ff dotem poſte, 
1 2 4 
Pie ea > pinion, TX es Ft non novam hiberalitatm 


— 


55 y * * y * 1 [ a \ 
: : 4 "4 | : þ oy v% : | o 5 ; "WH. g \ : p 4 

' 1 » ” : ' : & * oy \ 1 1 0 4 7 ; \ 1 

* 3 * \ " b- 8 G by N 4 0 17 91 * FR, p 

| 5 þ £ 3 . . ; : K » y 22 + FR > . 4 OO TIT. EIN a4 e why r D K. 

1 : _ : 4 bt 

1 * 7 7 7 1 * * N 7 N HI: , . 133 R's 4 3 . 0 ROY 4 3 
; ; \ * * . VOM 0 Ny F'Y 5 WWW ccc oof „ . 8 eg, ; 
ET" 1 =, 8 ; g 99 5 e 

1 * : R . y 1 bs. 0 

x £ k AY 1 * * as U KY i z * ' . * 7) BRA 7 . 

3 „ * nag — — i % . 4 : \ i 8 ; N ) | s : * 25 oY "46 
1 *. N 4 j ; „ % * * 8 1 5 0 1 | 7 * 7 | e 7 N 4 : | ] 8 0 0 4 g 3 * 

F A 3 1 le. by . * 72 * 5 8 . ( 2 & ; f y \ 2 I» y LON 
12 37 8 * 8 6 ' * n 9. 1 0 1 , * x * ? % 1 8 - k > 1 | J 

P 1 0 1 1 1 8 g 12 : 2 ; * x r 5 . 2 , a bs ” 

71 Po *. 0 5 I gh 4 a * * $ J > 8 * Gs — 5 J 1 
WW 1 4 1 . 5 i * 8 * 9 0 + = 
4 4 — 1 5 N R 0 * *. 
8 ' - n 44 
: 1-48 

* C "2. as 


| ' ; x | 
: ** : ®. #506 \ e 8 X . . x ? 
* N a 8 1 . kl 1 Ia OI 9 0 Y = — "oy 1 * a 2 % * S * : — — * — = 1 
. l * 1 4 
x by ; 
ey * 


zam marime cbnſentaneum eſt, ut cuw Pater ſe tantum obligaverit file, ad hoc, = a. 
tunc eum ab hoc neæxu liberart, cum dotem promiſerat quum duceretur; & ideo „„ 'A 
miſſio hec dotis, in tabulis antenuptialibus, potius vera ſolutio, quam præſumpta dici'debet. » 1 
gepe etiam idem apud noſtros judicatum invenitur: Nam non ſolum obligationi a Patre con- 8 
— ſatisfactum credidit Senatus ex eo, quod eam poſtea dotaſſet, priore debito in dotem A 
F Sed'curn'Eater, 'tanquam Adminitirator ſu file, Q ei relifuin rece- = 2» 
piſſet, -1pſamque poſtea . dotaſſet, voſuit Senatus dotem hanc, in debitum illud nomine legati = 
recepti imputandum; nec maritum, dotem ſimul. & legatum Fong poſſe. Addunt _  -. 
krone, hoc in caſu, fortiorem, quod dos fit in ſe ampla, fit ue hereditas fratri de- 
E debitis maltum exhauſta, & quaſi ſubmerſa. Opponunt etiam actori filiam, ex conſenſu 
mariti, quidquid a Patre debebatur, biennio poſt contractas nuptias, remiſiſſe. e 


* 


Qu3svs argumentis pro filia, ejuſque ceſſionario, opponitur, axioma illud Debitor _ 

preſumitur donare, nec inter regulas juris civilis, nec canonici relatum, paucis caſibus recipi, | 

& ubi recipitur multis arctari fallentiis; ita ut plures habeat exceptiones quam 'exempla: 

Njhil enim tam naturale eft,, quam e ue eodem modo diſſoluvi quo colligatum eſt; 

mobrem, cum Pater-expreſſe chirographo filiz ſue eſſet debitor, debitum hoc non niſi 

io chirographo tolli potuit. _ enim  credat, debitorem ullum tam ſupine negligen- 

tem, ut ſe non 'hberaret, cum liberare potuit 3 & ſibi imputandum, qui apertius e non 

explicuit; quod precipue obtinet in debito adeo gravi, & tanti momenti, ut nullus fit tam _— 
mentis inops, qui ejus non recordaretur; preſertim in tabulis hiſce antenuptialibus, ubi mi- | * 

nima quæque ad amuſſim ſunt definita; & in quibus clauſulà ſatis nota utimur in noſtro ftilo,,Þ 8 

cum filias familias priora debita remittere volumus; ſuccurrunt jura minoribus, atque furi- | 1 

oſis z quia omnino neſciunt quid faciunt; & Prodigis, quia nec modum, nec finem impen- | = 

farum habentes, vix a furioſis abſunt: Sed majori, ſcienti, & prudenti, nunquam ſuccurritur, 

nec. creditur eum aliter contrahere, vel diſtrahere voluiſſe, quam contraxit, vel diſtraxit. 

Quod fi in omnibus, multo magis concedendum in homine occulatiſſimo, regni ſecretario, & 

in negotio ſolenni, per integras menſes agitato, & vexato; & juriſperitis plurimis, dum hæc, 

agerentur, cirrumdato, & inſtructo. In legibus interpretandis, caſus omiſſus habetur pro 

omiſſo: concludunt enim juris interpretes, legiſlatorem, quia alia homogenea expreſſit, ma- 
teriamque contraverſam ſub conſpectu habuit, voluiſſe omnia aut exprimere, aut pro non | 

expreſſis habere. Gur ergo eadem paritate rationis non concludendum, prius hoc debitun, 
in dotem imputare non voluiſſe, cum hoc expreſſe non fecerit? Retorquendum ergo fic 

eſt argumentum; Aut Pater, cum dotem, tabulis ante nuptialibus, promiſit, prioris debiti recor- 

datus eft; aut non; ſi recordatus eſt, & tamen non imputavit, concludendum neceſſario, eum 

ſe iberare non voltiſſe: Nihil enim fortius preſumendum, quam unumquemque ſibi, in quan- 

tum voluit confuluiſſe ; ſed ſi pater, eee debiti non eſt recordatus ; quomodo argui 

poteſt, eum i aſſe; & dotem in ſolutum tantum dediſſe, cujus voluntatis nullum inveniri 

veſtigium poteſt: Hoc enim effet, eum hoc voluiſſe, quod velle non poterat: Quia ex con- 

ceſſis neſciebat, aut quod idem eſt, non recordabatur, quod eum voluiſſe preſumunt: Non 

relinquendum eſt arbitrio judicis, noſtra debita, vel augere, vel minuere, prout illi viſum fue- 

rit: Hoc enim eſſet omnia in judicis manu ponere, dominium noſtrum in eum transferre, 

illique pro arbitrio, licere filias noſtras dotare, vel non. Illi certe robur, & 2s triplex, circa 

pettus erat, qui primus præſumptiunculam hanc, nature & legibus oppoſuit. Cur quæſo, 

toties in tabulis hiſce, reperitur dotis promiſſio, fi dotem non conſtituere, ſed debitum prius 

contractum ſolvere voluit pater; qui, fi aperte, & manifeſte declaraſſet, ſe velle prius debi- 

tum ſolvere, ut potuit, & debuit ft voluiſſet, nec ſocer, nec maritus acquieviſſent : Hoc enim 

fuiſſet, uxoren ² A 9 3 3) pon oro Mong op ne 


' CoMMENSURANTUR dotibus donationes propter nuptias; unius ſoceri liberalitas alterius 
liberalirate provocatur: Fraus autem fieret, propter nuptias donanti, uſum fructumque tum 
doti tum debito reſpondentem larꝑienti; fi poſt contractum perfectum liceret, præſumptione 
tacità, dotem non folum diminuere, ſed delere. Et fi Pater dum inter vivos fuiſſet, hoc 
contra generum excepiſſet, replicatione doli mali, & pacti conventi eum ſummoviſſet ſocer; 
multo ergo magis non audiendus eſt frater, qui præſumptam tantum voluntatem ex dubiis 
r . ß os 


N 


I. Qureguviy' vi hujus præſumptionis argui poteſt, id inter eaſdem perſonas, inter quas 
fieri poteſt debiti & crediti præſumpta contributio, nec ullum jus tertii vertitur, tantum locum 
habet: 2 igitur hoc extendi poteſt ad caſum noſtrum, in quo prius debitum ſuæ filiz 
_ lantum debebatur; dos autem his tabulis pro dimidia parte ſocero ck promiſſa, & pro dimidia 
parte marito: Nam cum hæc præſumptio in compenſationem quandam ſe reſolvat, ideo non 
| alter ac 1 * debet: Sed hc inter eaſdem perſonas opponi tantum poteſt, 
ergo & illa: Elie etiam ſumma cura notandum, filiam hanc unicam in omnibus terris Patri 
ſm fuiſſe infeodatam, eum nuberet, & cum Patre ſuo, tanquam feudi dominam, pro dote ſe 
boeero de marito'obligaſſe: Qui ergo fieri * uam necem ſolviſſe „ 
8 5 955 Y ? a 9 ; : ; : equi- 
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Regquiritur ad minimum, ad n e fundandam, ut alter ſit debitor, alter ere. 
ditor; nemo enim ſibi ſolvere poteſt: Hine autem extingui volunt debitum filiæ per ipſam do. 
tem a filia ſocero promiſſam ; — incongrua hæc fictio, & in quam tenues auras evaneſcit? 
Si Pater in pecunia numerata dotem ſolviſſet, forſan eo caſu primam obligationem difſolviſe 

| præſumi poterat ; ſed contrahendo in tabulis ps: ſummam, non filiæ, ſed ſocero ſol 
Vyvendað, priorem non ſolviſſe, ſed ſecundum contraxiſſe omnino dicegdus eſt: Qui enim contrahie 

_— _ - non diſtrabit: Quod & cum inter extraneos obtineat, inter * fecurida obligatio a Prima non 
—_ = liberat, licet ſummæ conveniant, & æquentur; cur non & hoc inter Parentem & filiam, mul. 
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III. Pas uur Ie hec non tenet in dote a Patre promiſſa; ille enim ex: officio, & amore 
* paterno dotem promiſiſſe intelligitur ; & ceſſat præſumptio illa, ceditque fortiori; nam licet 
| extraneus debitor ſibi potius conſulere vult quam creditori; non tamen hie eredendum velle 
Patrem fratri potius quam filiæ unicæ conſuluiſſe: Repugnat huic applicationi natura, eademq; | 
affectio que preſumptionem illam generaliter dictat, eam in hacyrelatione abominatur. Vo. 
lunt leges hæreditatem univerſam, ex tacito Parentis voto, in fiſiam devolvi; cum jure civil 
concurrat jus ſanguinis: In contrarium tamen nititur hæc præſumptio, nec ſinere vult partem 
deferri, ubi utroque illo jure deferendum eſt univerſum Patrimonium. Liberos noſtros non 
ſolum plus quam fratres, ſed & plus quam noſmet ipſos, ſpectamus & curamus; ut illi quieſ. 
cant, ſudamus; ut dominentur, vigilamus ; ut illi laute, nos calamitoſe vivimus: Et ut omni 
uno verbo complectar, magis liberorum ſumus ſervi, quam Parentes. Sed ſi ab experientz, 
ipſorum fatuorum ſcientia, ad juriſprudentiam, rectæ rationis culmen, aſcendere libet, ibi yi 
debitur, omnia pro liberis, ſed non contra præſumi. Actio quod metus cauſe, non ſolum ad 
ea reſcindenda, Parenti datur, quæ ipſe ob metum ſibi illatum geſſit; ſed & ad ea reſcindendz, 
que ne liberi læderentur dedit: Nam ut ait Paulus, L. 8. S ult. Quad metus cauſa, nibil 
intereſt, in ſe quis veritus ſit, an in liberis ſuis, cum pro affetiu Parentes magis in liberis ter. 
reantur. Inde optime colligit gloſſa, præſumendum eſſe Patres magis liberos quam fe diligere: 
Et ubi heres filio alimenta a Patre præſtita ſolvere. noluit: 8 eſt, Præſumendum 
fuiſſe Patrem, ex paterna pietate aluiſſe. Sed ne judices naturam hie defererent, conſtitutum 
eſt, in ipſa facti noſtri ſpecie, a Juſtiniano, L. 7. C. de Dotis pramiſſione, quod ſi Pater ad- = 
miniſtrator bonorum filiæ ſuæ, pro ea dotem promiſerit, eum cenſendum dotem hanc, ex ſuis, 
& non ex filiæ bonis promiſiſſe, fi locuples fuerit; ſi autem inops, ex filiæ bonis: Verba leęis 
ſunt; Si Pater dotem pro filia ſimpliciter dederit, vel pro filio ante nuptias donatio- 
„ nem fecerit, habeat autem filius, vel in poteſtate conſtitutus, vel forte emancipatus, resm- 


114 „ 1 Fi 
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te ternas, vel alio modo tales que acquiſitionem effugiunt, quarum uſus fructus ſolus apud 
&« Patrem remanet, vel quocunque modo poterat quaſdam actiones contra Patrem habere; du- 
c bitabatur apud veteres, utrumne videretur Pater, ex ipſo debito dotis, vel ante nuptias 
« donationis feciſſe promiſſionem, vel dationgm, ut ſeſe ab ejuſmmodi nexu liberaret; An 
« debitum remaneret in ſua natura; liberalitas autem paterna, dotem, vel ante nuptias dona- 
« tionem, dare ſuggeſſiſſet: Utramque igitur dubitationem certo fini tradentes, ſancimus, di 
ce quidem nihil addendum exiſtimaverit, ſed ſimpliciter dotem, vel ante nuptias donationem, 
60 THEM vel promiſerit, ex {ua liberalitate hoc feciſſe intelligi, debito in ſua figurairems- 
« nente? Neque enim leges incognite ſunt, quibus cautum eft:omutino; pateruum eſſe officium;de- 
« tem, vel ante nuptias danationem, pro ſua dare progenie. Laberalitas itaque talis, remanet 
« vera, & irrevocabilis; ut puro nomine Liberalitas, & debitum ſuam ſequatur fortunam. 
Baldi ſummarium hujus legis ita ſe habet; Pater ſimpliciten dotando filiam; uon exprimendo de 
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tabat de proprio patrimonio, & fliæ; tunc ſi eſt ſolvendo, intelligitur dotaſſe de proprio; vero 
non eſt ſolvendo, intelligitur dotaſſe de patrimonio filie. Hoc dicit iſta lex ſingularis, & unica, | 
& una de quinquaginta deciſionibus Juſtiniani. Ex hae etiam lege collligi poteſt, quod fi 
Pater dixerit, ſe dotem dare ex ſuis & filiæ honis, cenſebitur promiſiſſe de ſuis; cum potuerit 
8 verbis concipere ; declarando quantum ex ſuis, & quantum ex filiæ honis conſtituerit: 
rgo a fortiori, ſi Pater tantum dotem promiſerit, relatione ad bona filiæ non habita ; ſeque- 
tur eum ex ſuo, & non ex filiæ patrimonio, dotaſſe. Et quia inops tantum prius debitum 
ſolviſſe præſumitur, ſequitur Ducem Lauaderiæ, Patrem Jocupletiſſimums ingentem rem, & 

unicam tantum filiam habentem, non voluiſſe, dum dotem daret, debitum extinguere: Nect 
hoc ullo caſu dotem dare, ſed ſe liberare; & exceptio ſemper firmat regulam in caſibus non 
exceptis. Cujus deciſionis variæ afferuntur rationes: Juſtinianus enim rationem huju3 pia. 
ſumptionis in eo ponit, quod paternum fic officium dotare filiam; quod introductum eſt pet 
L. 19. U derit unuptiarum, . Alciatus autem, Præ ſumpt ione 26. Num. 6. ait hoc inductum ob 
ſanguinis ci nen & affectionem Patris erga filiam; & ideo in hac lege appellatur Patri 
liberalitas. Mihi autem videtur hæc jungi poſſe: Certiſſimum enim eſt, præſumptionem hanc 
| juris & de jure, appellari a Fohanne Audra, in Additionibus ad Specul. Tit. de Prefunt: 
8 $ Species; & ideo preferenda eſt præſumptioni ab adverſariis adductæ; que præſumptio 
SOT tantum hominis, & ne vel juris dici poteſt ; & tam prævalet noſtra (ut a Myn/imgero notatur) 
quod in dubio Pater ſemper cenſeatur, de honis ſuis dotem promitrere : ades ut fi promi 
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_ flie mi fe aureos ex bonis paternis & maternis, teneatur de ſuis exſolvere, & integra 
bona materns-filie aſſervare ; cum Patrem ipſa officii ratio, & legis neceſſitas, tum in filiam 


4 en ratione moti, quod ex præcedenti actu promiſſionis acquiſitum fit Jus filiæ, 
uod ſeilleet præſumatur de {uo promiſiſſe: Unde poſt jus quæſitum, fruſtra Pater proteſta- 
retur ; multo magis ergo hoc obtinere debet, ubi mil unquam a Patre vel ſuſurratum eſt, per 


Us. eſt, ſe omnino de bonis filiz id egiſſe; ut reſpon 
370. K. 
q 
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ſed præcipue illa inter Marriæ Comitem, & Dominum de Cardroſs, 20. Feb. 1639. in qua de- 
ciſum eſt, terras Primogenito ex ſecundis nuptiis conceflas, non in ſolutionem prioris obliga- 
tionis datas, ſed hanc hberalitatem priori proviſioni adjectam; quia has in ſolutum datas non 


Pater, imo & extraneo vendidiſſet. 


Nixe argumenti, ex lege hac deducti, aciem retundit; quod illa tantum definiat caſut, in 


lutione, per, dotis promiſſionem liberavit: Nam ratio deciſionis in hac lege, fundatur in 


per incuriam, ſed ex amore & liberalitate, dotem, in ſolutionem prioris debiti, non impu- 
taſſe; in quo æque filiæ erat debitor, ac {i ex bonis maternis debitor fuiſſet: Materna etenim 


paterat act iones quaſdam contra patrem habere, (& quis inficias ire poteſt, janc, ex 
chirographo, actionem habuiſſe contra patrem) ſed queſtio hic non eſt de debiti origine, 
verum utrum pater, novam ex officio & amore paterno, adjecerit hberalitatem, & definit 


r Imperator noſter, eum, hoc, ex ſua liberalitate, feciſſe intelligi; debito in ſua 


Pater in chirographo hoc noſtro, ſe ex amore, & cauſis oneroſis, debitorem filiz ſuæ fuiſſe 
apertè fateatur. ut infra demonſtrabitur, patrem, ex bonis maternis, debitorem fuiſſe, 
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conſtitutione, ſine ulla ejus, in prius debitum, imputatione reperta, 


. 
* * 


„Qvanro, Preſumptioni, debitor non 2 re ſumitur- donare, etiam reſpondetur, eam contra- 


tinere, ubi pater, non ſolum antea ſe obligaverat filiis, ſed & ubi probabile eſt, eum ſe ex 
cauſa oneroſa obligaſſe; licet hujus manifeſta probatio jam perierit: Poſt receptam etenim 
obligationem, mater, hujus obligationis fundamenta, apud ſe retinere, non erat obſtricta, ſed 
latis ſuperque conſtat, Ducem Lauderiæ, filiæ hujus patrem, viginti mill. lib. Ang. ex parte 
matris, matrimonio illo locupletatum fuiſſe, quod ex ipſius epiſtolls, matri ſcriptis, adhuc 


fliam, illius matrimonii, ne vel ſuum a patre Dre fuiſſe, licet nihil juſtius, quam pa- 
trem, eo magis ad filiam dotandam, ex ſuo lauto 


 . Parte ipſius matris ditatus eſt. 0D 
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dotis, apud ſe retinere, & eum potius voluiſſe fratrem quam filiam ditare, licet & hoc pa- 
ternæ affectioni, & illud chriſtianæ juſtitiæ, multum epugnet. Addendæ & he præſumpti- 
ones, vig. quòd cum ipſe Lauderis dux, adeo, tum temporis, filiam amaverat, ut ipſam in 
univerſo ſuo patrimonio inveſtiverit, & adeo ipſe tune locuples eſſet, ut apud nos Creſus 
| Alter crederetur, cumque regis beneyplentiam ita ex aſſe poſſidebat, ut quicquid optate; illud 

ſperare potuerit, quomodo ergo præſumi poteſt, patrem filiæ unicæ itn „ erga om- 

nes liberalem, & tunc locupletiſſimum, voluiſſe tamen, erga filiam marito multhm a ſe ex- 
optato, 1 illiberalem, injuſtum, & ingratum ſe manifeſtare? Et Neet jam heredi- 


ter ipſum comuten, qui hæc objicit, & Duciſſam Lauaderia vers novercam) tits" qua pluf- 
wry ſemiſlem here F 


lemiſſem alteram ſibi obtineret, 


— 


3-0: ad dotandum impellat; Cent. 6. Ol, 85. & adeo extenditur hæc præſumptio; ut 
the < * quando Pater poſt ipſam dotis 1. omiſſionem, aut ſolutionem proteſta- 
N Yay - dent Angelus, Confilio 209. Menochins,. 


totum ejus vitæ curriculum, quo præſumi poterat ſe dotem hanc in ſolutionem prioris debiti 


Sa NC ris$ina hæc Juſtiniani conſtitutio, deciſionibus etiam noſtris ſæpius approbata eſt, 


expreſſit Pater, licet ipſa diſpoſitio nunquam filio tradita fuerat, ſed a tertio per aftionem, 
ad exhibendum recuperata, ipſaſque terras, per multos poſt diſpoſitionem annos poſſediſſet 


quo, non ex ſua obligatione, ſed ex bonis maternis, pater ante dotem conſtitutam, filiæ de- 
bitor eſſet; qui a noſtro multum diſtat, in quo, pater a ſua tantum liberalitate, ſe, vera ſo- 


patris erga filiam affectione: Unde bene deduci poteſt, patrem non per ignorautiam, non 

bona, non taxativè, ſed demonſtrativè, hoc in caſu ſunt accipienda, & exempli gratia, non 

reſtringendi animo ea in lege ponuntur; Nam addit lex ipſa, verba hec, Vel N ue modo 
iam f 

gura remanente. Caſus, hac in lege, generaliter proponitur, an ex ſuis, an ex filiæ bonis 


otavit, & quod prior hæc obligatio, in bonis filiæ fuerat, negari nequit; preſertim, cum 


p ſana probabile eſt: & ipſa hæc probabilitas, patris taciturnitati, verbiſque chirographi 
prædicti juncta, ſatis pro filia probat: Ubi tantum agitur, que fuerat patris intentio, in dotis 


nis preſumptionibus tolli poſſe, licet dicta lege non tolleretur, eamque ideo nullo modo ob. 


conſtat; ſi ergo 5000, nomine & dotis, & debiti filiæ, duntaxat ſolverit; ſequetur manifeſts, . 


amplo patrimonio obligatum, quo ex 


_, PoxypRANDA ergo ſunt vobis (Fudices dockiſſimi) abſurda hæe duo, vis! Ducem Liu 
derie, nil voluiſſe fiſiæ ſuæ, in dotem dare, eumque potius voluiſſe dimidium maternæ 


as fratri delata, multum ſit labefactata, hoc tamen unice imputandum, male ſanꝶ trinſactioni, in- 
tatis, in eam tranſtulit, ut ejus artibus a' moriente, & deſirante patre, 
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pte huic lil a ſe mote jam oppom polſit ? Ad decitiones eam ab adverario alu 
Thonderur, utraſque 9 , ubt præſumptio e rn _ 


unmpyo' inter catden perfonas Verſabatur: 

lo enim caſu, locum non habet noſtra præſumptio: Nam ut ait Meyochins L. 3. Prefuny; 

I Num. 32. locum non habet, quando pater promittit dotem, non genero, ſed ipſimet 5 
loc 


enim caſu, præſumitur promiſiſſe etiam ex bonis, ad ipſum, & filiam pertinentibus, ut. 


par ex dote materna; & ita etiam declarat Hier. abr. ind. con. 1 86. Num 15. unde ju 


& ſocero, non autem filiæ ut in noſtro caſu. Prima etiam ex iſtis deciſionibus, obtinuſ 
tantum, in caſu, ubi pater in eandem ſummam, & in prima obligatione, & in ſubſequente 
dotis conſtitutione ſe e quæ æqualitas, compenſationis præſumptionem multum ubi. 
que adjuvat ; primaque obligatio, lo in caſu, enpreſſe tulit patrem, fummam lam: filie con. 
ceſſiſſe, ut elocaretur, & ita filia elocata, evanuit & adimpleta eſt: In noſtro-autem, nulla 
hujus mentio, ſed e contra, patrem ex obligatione conſtat ſeſe, ex causà onerosk Obligaſſe; 


poſterior autem deciſio, pro fundamento habuit, dotem promiſſam amplam ſatis fuiſſe, ut & 


patris liberalitatem, & adventitium legati debitum, in ſe contineret, & complecteretur; erat 
illa filia una ex pluribus liberis, ita ut, quicquid ab ea petebatur, filio vero hæredi detrahen. 
dum erat: In noſtro autem caſu, nec conueniunt ſummæ inter ſe compenſandæ, nec quod a 


filia unica petitur, tanta eſt ſumma, ut a patre um dum dotem diceret, divite, & tam ex 


materna hæreditate locupletato, juſte ſperari non poterat. Expendite (Judices ægquiſſini 
præſumptiones has, ex una & altera parte allatas; præſumptiones noſtræ, originem & ortum 
uum naturæ, illorum autem præſumptiones, juriſconſultorum ſubtilitati debent, unica tan- 

ah pre ſumptio hominis; pro nobis n \ pre fumptin- 


nes etiam juris, & de jure junctæ, he pro fila adducuntur, ille, pro fratre tantum; atque 


F R ENUNCIATIONI filie, cum, conſenſu mariti, reſpondetur, patrem adeo tum dilexiſſe 
filiam, ut eam in omnibus ſuis terris inveſtiverit; & quia alium hæredem ſperabat, (æque 
enim tum filiam amabat, & a fratre abhorrebat) ex more pactum adjecit, quo ſibi licere 


voluit, ſe poſſe terras redimere, per folutionem ſeptem millium lib. Ang: quæ᷑ poſtea ſuaſi 
novercæ, fili ſolvit, egitque lite ſolenni, ut terris renuntiaret; renuneiatio ergo hæc cum 


nihil in ſe de priori hoc debito contineat, ad illud extendi non debet; & cum in gemine- 


* 


tis tranſactionibus, tum per tabulas nuptiales, tum per hane renunciationem, pater nihil de 


ſuà, ab hoc debito, liberatione dixerit, manifeſtè coneludendum, eum hoc non voluiſſe; nec 


poſſunt generalia verba ultra ſcopum, & id quod tum temporis agebatur, detorqueri, tunc 


autem temporis, tantum agebatur, ut terris filia, & gener renunciarent, nec ulterius renunci- 
are tenebantur, cum nihil nec in lite, nec in ſententiàa, cui hdc in caſu paruere, aliud quid- 
iam ultra renunciationem peteretur. Pro filia etiam urgeri poteſt, non poſſe hanc ſummam 
eptem millium librarum, in ſolutum prioris debiti datam præſumi: Quia hoc ſeparate cauſe 


aſcribi poteſt, & debet; & iniquiſſimum eſſet, iiſdem hiſce nummis, & terras ab ea auferre, & 


antiquius illud debitum præſumptione tollere; eodem ære, duo diſtincta & ſeparata ſolvendo 
debita. Agnoſco renunciationem aliam a marito, & filià impetratam, generalia hæc verba 
continere, viz. filiam omne illud patri remiſiſſe, & accepto tuliſſe, quod ei, vel per legitimam, 
vel N filiæ ex bonis paternis, patris morte, ad ipfam deſcendere, vel pertinere po- 

ed hujus nominis, nec ullius, meminit renunciatio, & quid hoc ad chirographum, ſeu 
nomen debitoris, quod ſub horum neutro cadere poteſt: In propria enim & ſtrictiore bono- 
rum appellatione, non veniunt nomina debitorum, L. 15. $ 2. & 3. F. de re juditata. Voet. 
de mobilibus & immobilibus, p. 11. Fert prima obligatio diſertis verbis, patrem, eam ex 
amore paterno, aliiſque cauſis oneroſis, conceſſiſſe: Nec enim per mortem patris, in ipſam 


devolvitur, cum ante ejus mortem, ei deberetur. Et quis adeo eraſſus, vel injuſtus inverie- 
tur, qui t ali apocha, patrem liberatum diceret, a ſolutione pecuniæ, patri a filia creditæ; nec 


ergo a debito hoc chirographario liberabitur, cum creditum eo indueatur, induatque mutw 
_Exvupirionsm. veſtram ſatis noyinon ignorare receptam apud juriſconſultos regulam, 
qua traditur renunc iat iones ſtrictiſſime interpretandas; & hinc renunciatio ſervitutis unius non 


Porrigitur ad alias; L. 21. F. de ſerv. pred: urb. nec renunciatio unius contractus porrigitur 


ad alum; L. 21. Cod. ad Sectum vellei. Cujus regulæ due aſſignantur rationes; Prima, qua 
renunciationes ſunt odioſæ, maxime hæreditatum; & proinde non extendendæ ſunt, ſed coat 
guſtandæ; L. 19. Digeſt. de Jiberis & poſthumis : Secundo, quia nemo jus ſuum temere di- 

aittere & projicere cenſetur; L. 25. pr. uerſ fu. vero, ff * Probat. Ex quibus .conclu- 
unt doctores, renunciationes nunquam porrigi ad non cogitata, neque ad ignorata, neue 75 


. 


uiſitum,. vel ad id quod ex nova cauſa acquiritur. De quibus omnnibus 
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commentum illud adverſariorum, vobis imponere nituntur ( Jadicet 

im;) chirographum hoc atrem, 

licis in ſinuatum, (qu p 
onit.in jure noſtro, mandatum debitoris 


weliyg univerſa <jus bona, ob fidem Regi fyo {ervatam, in ſed & lis haze 
e debitum varils illa t. ; 


ante initas nuptias mota eſt, claruit | zpellate- queſtionibus ex eo ortis. 
Ude non ſolum apparet chirograpfum hoc traditum fuille ; fed. & adeo Patri innaniſſe, & 
imprefſom, ut ejus memoriam fugere non poterat, dum conderet inſtrumentum illud nuptiale, 
cum tam tenacis eſſet memoriæ, ut claſſicos omnes, hiſtoriaſque ſui temporis ad miraculum 
n ſempet retineret, totque haberet apud ſe infauſtos monitores, filiæ damnis ſemper invi- 
jantes. NES 9 Rs | 


E 


- . ” k : 82 * \ 9 $ 4 


Px o filia ergo, optimæque ſpei ex filia nepotibus, proque naturæ dictatis, hominum cor- 
dibus Dei digito inſcriptis; pro jure, tum ſanguinis, tum patriæ, ſucceſſionem in eo deferen- 
| tibus, contra ineptas juriſconſultorum argutias, ſubtilitateſque male applicatas, ex Parentis & 


legum voto, hoc in caſu (Judices clariſimi) pro ſuis reſpondendum. 
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| Mlexandro Calandrie Comte, 
© 0 N 1 R A 


Dominum i Joannem Hamilton Ducis Hamiluni 
filum. 


t 


NUM Herede in fruds ea lege inflituto, ne feudum ei cot 
ceeſſum alienet, frudum illud, fine cauſa oneroſa & neceſſaria, 
alienare poſi ff :? & nun tals alienatio aftione Pauliana re 
vocari Ppoſirt a ſubſtituto, nulla ad jocla in contrattu clan 
ſula irritante? zdo. Num talit contractus gene erali apocha 
diſſolvi poſit, nulla ſpeciali e jun fucla mentione? ztio. 
Num alienatio hec, licet quoad ipſum feudum fit re vocata, 
 ſubſiftere tamen poſſit, in quantum feudum illud melioratum 


eft ab inſtituto? Et num ut fructus prey ure, ita 
8 alienare poterit K-20” * 


1 
* 


* COBVUS Cal 0 omes * & 88 ſuum, Alexa 
dro fratris filio, & hæredibus maſculis ex corpore ejus legitime procte- 
| andis ceſſit; quibus deficientibus, Alexandrum Comitis Limnuchi flium, 

fratris pronepotem, & heredes maſculos ex corpore ejus procreandos 

= 8 | nepoti ſubſtituit. Nepote autem ex patrui conſilio Margaritam Ducis 

Aamiltonii filiam uxorem ducente, in inſtrumento antenuptiali cautum 

60 eſt, Ne quid in ſubſtitutorum fraudem fieret, ſeque obligavit nil fatiw 
rum, quo ſubſtituti exheredari poſſent ; alioque etiam contractu An- 

no 1668 inito, ſe omnia præſtiturum Ripulatus eſt quibus predia 
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in familia n & apud ſubſtitutos remanerent. Spreto tamen hoc pacto, Nepos inſti- 
tutus prædia hec ſibi per fidei-commiſſum relicta, & lege hac gravata, Domino Foannt He 


milton, extraneo prorſus, ingrato animo, alienavit ; alienationis cujus revocationem Ale xander 


ronepos actione Pauliand proſecutus eſt, eà ratione, quod cum licet inſtitutus ea oblig?- 
tione & inſtituenti & ſubſtitutis debitor eſſet: illi, ne ejus memoria deleretur ; & his, ne ec 


Juſta ſucceſſione ate in fraudem tamen & illus c horum, terras extraneo, nulla wy 


Lathe ed 


4 


ſitate eum im 
 trui gloriam obfuſcare, datam fidem fallere, agnatos fraudare enixè conatus eſt. Clientem 
= : extran Fs hes 8 a TAG 18 d 

| jus Ireuti, Regi & Patric hactenus probate; puerilitatem adhuc ampiguam, uxore potius 


caſui inveniet? Et quis judex familie ſue diuturnitatem juſte exoptans, fragilem eam & 


que ab origine finis; benignum tamen jus civile ſubſtitut ionibus hiſce familias noſtras in 
quandam #ternitatis ſpeciem produxit: oo 
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—-Multofque per annos, 


Stat fortuna domus, & avi numerantur avorum 


. 


Weir | 8 5 


\ 


ipſis juris civilis incunabulis dictabant duodecim tabula, unumquemque rei ſue arbitrum, & uti 
quiſque legaſſit, rei ſue ita d 

non poſſe alienare. Paralyfi 
& æqui, 


0 * 2 


n hanc non patiuntur jura noſtra; & utilitas, quæ mater eſt boni 


rent. Quis enim aliquem Dominio veſtitum videns, cum eo contrahere ambigeret? t quis 
vel Juriſconſultos vel archivos in omni negotio conſulere poteſt ? Paratiorem requirit com- 
mercium circulationem; Nec has patitur moras premens & dura neceſſitas. Cum ergo pa- 
truus in nepotem dominium tranſtulerit, tranſtulit etiam alienandi facultatem; & annexum 
hoc de non alienando pactum pro imperfecto tantum & immaturo propoſito habendum; 
nec a nepote, jam Domino, acta reſolvit, ſed perfonalem tantum contra eum actionem 


* 


® % 
rit a r Ta; 
dart. 2 


7 


In nudis pacti de non alienando finibus non ſiſtunt, ſed ulterius procedentes, clauſulas adjici- 


eundem ſortiretur effectum. 


TERTI O, Alienationem hanc jure civili non prohibitam, apparet ex L. 61. F. de pactis, 
ubi traditur neminem paſciſcendo efficere poſſe, uc ſibi locum ſuum dedicare liceat, aut 


tius hæ prohibitiones naturam conſilii quam legis, ut ex L. 38. § 4. F. de legat. 3. 
Julius Agrippa, Primi-pilaris ſus teſtamento cuvit, ue wullo modo reliquias ejus & 85 inn 
ſuburbanum aut domum majorem heres ejus pignoraret, aut ulla modo alienaret. Filia ejus 
heres ſeripta, Beredem reliquit filiam ſuam, neptem Primi-pilaris qum eaſdem res diu poſſedir, 
& decedeus extraneos inſtituit n Que ſitum eſt un ea pradia extranens heres haberet ? 
An verd ad Juliam dominam, que habuit Patruum majorem Julium Agrippam, p 


Reſpondi, cum hoc nudum preceptum eſſet, nil proponi contra voluntatem defuncti fattam, quo 
minus ad heredes pertinerent. Idem proballt etiam ex F 5. ejuſdem legis. Quindecim libertig 
Juos nominaverat, prædiolum cum taberna legaverat, & adjecerat hæc verba, ſibique eos habere, 


acere alii velit. Quod ſi adverſus ea quid factum erit, tum eas portiones prædiumve cum 


runt partes ſuas duobus collibertis ſuis ex eodem corpore: Emptores autem defuncti Cajum Sejum 


extraneum heredem religuerunt. Qua ſitum eft partes, que. ueuerunt, utrum ad Cijum Sejum 
an ad, fuper ſites Collihertos f uus qui part. | 

Partes venditæ ad Rempublicam Tuſculanorum pertinerent? Reſponds, Secundum quæ propom 
rentur ad Cajum Sejum pertinere. Non pertinere Claudius: 

zunc extraneus. eſt, reſpicienda eff, ſed emptorum, qui ſecundum voluntatem' dr £ er 
Ta? guilbur permiferat teſtatrix venundari, ' nec conditio etitit dati fidei-comm 
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Qua xTo, Cum probibitio hizcde non alienando fit contra naturam Pominii, adjectam illam 
ad minimum ſtricti imè interpretari decet, & ideo cum verba pacti obligent tantum ad non 
exheredandum ſubſtitutos, hec prohibitio a 3 terras illas ſummaà quadam pecuniæ, 


: * 


Infurgunt tamen qui huic juveni patrocinantur, non veris f ed veri-ſimilibus hiſce argus 


unt, quas vocamus #rritantes & reſolutivas, quibus providetur, quicquid contra pactum hoc . 
fiet, pro infecto haberi, & in nihilum reſolvi. Que cautela, toties; & tam fervide a juris 
conſultis inculcata, inepta & ſupervacua foret, ſi nudum pactum ſine hujus ope & auxilio 


zul partès ſuas non vendiderunt, pertinerent ? Item, Quæſit an 


Ai non poſſidentis perſona, qui 


ei hæredem adoptaſſent, ille ut extraneis conſuleret exhæredavit: Adul- 
uam ratione duclus, ingratus prætulit. Quis ergo hiſtrio larvam, quis orator fucum huic 


morbidam deciſione contra nos lata reddet? Licet enim natura ætatem noſtri- corporis in- 
tra arctiſſimos paucorum annorum limites compreſſerit, ita yt naſcentes moriamur, pendeat- 


pl, Includit omne dominium in ſe congenitum & inſeparabile diſponendi jus, & ab 
us eſto. Nihil enim ergo tam nature dominii contrarium, quam 


poſtulat ne ea pacta valeant, quæ commercium omnino & ſine cauſa impediunt. Ita 
enim jura nobis non ſubvenirent, ſed nos circumvenirent; nos non protegerent, {ed prode= 


SzcunDo, Ubi inſtituentes contractus, hoc in cafu, diſſolvere & irritos reddere volunt, 


ve ſbi in ſup {peer mortuum liceat, aut ne viciuo invito prædium atientr, Et induunt po- 
1 


pertiutreut? 


Porters volo, ea lege & conditione, ne quiseorum partem ſuam vendere, donare, aliudve quid | 


taberna ad  rempublicam, Tuſculanorum pertinere volo. Qpidam ex. bis libertis vendide- 
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= ut in hac facti ſpecie, areere non debet/ Poteſt enim Hiikilominus fubſtitutus fites fieri, & 
13 ut vos loquimur; in hæredem deſerviti.* Non ergo eheredatus“ en fibMitfris, gus3 b, 
7 1 $3 4 ut-nos loquimur, in ha of x4 4 | as 63 M442 G ergo e FS 1 9 elt nh Tarts Uld hoe 
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Quixro, Licer obligatio hec ſubſiſtere de jure poſſſt, non tamen porerat hie actor jus in 
extraneum tranſlatum actione Pauſiand reſcindere. Ile enim tanquam ſuhſtitutus, & — | 
Talliz, ſuccedere ſolummodo poteft. Sed heres eſt in jure, fiftione quadam legitim, um 
& eadem perſona cum defuncte; ergo factum anteceſſoris ſui, cui heres et} prœſtare copic | 
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SexTo, Quamvis ipſam hereditatem nec alienare, nee onerare lieeret, fructus tamen pro. 
| cul omni dubio hæredi, licet uſu fructuario, quotannis cedebant; eos itaque ad minimum ut 
. conſumere, ſpargere, & perdere poterat; ita & quantum" h annum reditus valebant 
E : ' nec fraudem ſubſtitutis factam; cum nil horum, quod ad eos deſcendere poterat, in extra. 
EBEN 5127 ton "am grahoneq novur Ot 1, Ore 1h oe 
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Szrriuo, Cum quotidie emergerent debita, tum patrui amore, tum legibus coactus, de- 
bita Illa, gravia licet, in ſe ultro ſuſeepit; quoad hæc ergo, non heres fiduciariys 
ſed debitor dici poterat. Et in quantum hee aſfurgere poterant, liberum ei erat here. 
ditatem pro eorum ſolutione onerare, nee poterat alienatio quoad he” reſcindi, tanquam it 
fraudem creditorum facta. Quod enim creditoribus ſolutum eſt; iis nocere non poterat, nec 
deferenda erat huic actori hæreditas, ſine debitorum hæreditariorum onere, eratque & er 
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Oc ravo, Omnia hac pacta prohibitorix generali apochà ſunt remiſſa; liberavitque nepo- 


- 
ir 
1 2 20 * 1 E. . v 
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one; ſeire cove | 
_ alienando; quo caſu, inſtitutus, non obſtante ſubſtitutione, abſolutum Dominium nactus h- 


' 


reditatem liberè alienare & perdere poterat, & in tantum ſubſtitutus ſuccederet; quantum 
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„ Prur is Injuſtum & inhumanum eſſe 


ino vero non licete ita ſua. diſpotere, ut 
m hiſce nul, prb homines 


in ſe ſit infimum; 


ſtravere le 
quius, quid. vn 


t 
ſterum liceat ei, in 3 
bond noſtra ſudore; fan 


eſſis ſententiam ferre, ut in 
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lim in extraneos ſed & 


as non ſol 


7 


Ann eee 
leges,. vel jud ices 
aer factum fu- 
cebit jult6 pacto alie- 
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nationem prohibere, & in traditione rei ſuæ cam 
i ten ein n e ir pRTt e413 gisch tot ent e „ | 
.Qu1nTo, Licet bona eee eee alienationem in extraneos transferre, quid 
tamen pro Ducis Hamiltonii filio proferri poteſt? Cum ipſius pater non ſolum teſtis ſcriptus ſit 
in tabulis antenuptialibus, in quibus hæqe gontinentur pacta ; ſed & executio in iis contentorum 
ſit ejus fidei - & induſtriæ commiſſa. Ut ergo pater alienationis incapax erat, & exceptio 
doli mali ei opponi poterat; ita & filio qui dum cum eo in familia eſſet, contra fidem ta- 
bularum antenuptialium, acquirere non poterat. Pro quo facit, L. t. ult. J: de legat. 2 
Ubi alien atiomem reſtindendam, reſponditi Furs ſconſultus, em eo quud paſt apertas tabulas, in 
 quibus adjiciebatur pact um illud de nom alienando, rem non alienandam emiſſet pacts gnarus 
en 2337 41 554 £0 613/100 JE} On ori guid da Grmoingn DIM: vg ants 
* Sext0, Conſulamus Jus Civile Rowantrum, tum ut noſtram firmenys ſententiam, tum ad 
diluenda adverſariorum argumenta! Pro cujus clariore intellectu ſciendum, hil frequentius a- 
pud Nomanos fuiſſe, quam innatum hoc deſiderium, ne bona extra ipſorum familiam alienaren- 
tur. Illi tamen ut hoc aſſequerentur, & ut voluntas teſtantium in moxientium ſolatium obſer- 
varetur, materiam hanc hiſce illuminarunt poſitionibus; Aut enim Prohibitio hæc alienatio- 
nis exprimebat cauſam, propter quam Pr ohibitio illa eſt facta, : vel, perſonam ;G jus reſpectu 
eſt introducta, aut non; ſi non exprimebat, tune Prohibitionem indefinite factam nullius 
eſſe momenti judicabant Nomani, quaſi nudum tantum eſſet qonblings vel duenne Si 
autem liberis, aut poſteris, aut hæredibus conſulentes, hoc feciſſent, tune ſervandum 
eſſe pactum; L. 114. S 14. & 15. F de Legat. 1. cujus hæc ſunt-verba; Divi Severus, 
Antoninus reſeripſerunt, eot qui ſeſtamento vetant quid alienari, nec cauſam . 
Prupter quam id fiers velint: niſi inveuitur perſona, cujus reſpectu hoc à teſtatore diſpoſitum 
8 # nullius eſſe momenti ſcripturam, quaſi, nudum præceptum reliquerint ;,' quia talem legem 76 
lamento non poſſunt dicere. Quod ſi liberis, aut poſteris, aut libertis, aut heredibus, aut alits 
-quibuſdam 33 conſulentes, ejuſmod; voluntatem figntficarent, eam ſeruandam gfe. Fadem 
etiam deciſio reperitur in L. 77. 8 27. F. de Legat. 2. L. 38. de Legat, 3. per 
totam. Et non poſſe hæredem ea lege inſtitutum, ob cauſam voluntariam alienare, con- 
ſtat ex L. 69. § r. #7 de Legat. 2. Prædium quod nomine familiæ relinquitur,, of : 
von voluntaria fatia alienatio fit, ſed bona haredis veneant, Jamdiu emptor retinere de- 
bet, quamdinu debitor haberet, bonis non venditis; poſt mortem ejus non habiturus, quod ex- 
terus heres præſtare cogeretur; S fratre, cad. L. fratre hærede inſtituto petit, ne domus 411 
enaretur, ſed ut in familia relingueretur; ſi non paruerit heres voluntati, ſed alienavertt, 
vel extero inſtituto deceſſerit, omnes fideicommiſſum petent qui in familia fuerint. Et hoc caſu 
non ſolum competit actio pro intereſſe; ſed & reſeindendam eſſe alienationem apparet, per 
L, I, Cod. Communia, de Legat. qua jus yetus, tribuens tantum actionem perſonalem contra 
_alienantem juſtiſſime correctum eſt. Cum enim ſcopus legum eſſet, rem ipſam familiæ reſer- 
vare, fi non tribuiſſent actionem in rem, nunquam ſatis eonſuluiſſent familiæ, nec intentionen 
odſervaſſent inſtituentis. Nam ſæpiſſime alienantes contra pactum adjectum, ad intereſſe ſol- 
vendum non ſatis eſſent idonei; nec fi idonei eſſent, hoc intention alienantis ſatisfaceret, qui 
antiqua familiæ prædia apud ſuos retineri, & non pacto hoc valorem recuperare, enixe deſti- 
navit. Quas concluſiones ex his 1 etiam collegit doctiſſimus Sendzus, traclatu de prohi- 
ita rerum alienation; Capite 4. Et Peregrinus, de fideicommiſſis, Articulo 14. Et hoc ſe- 
2 _ um fuiſſe Senatum Pare/en/em tradunt Anneus. Roberiue, de Rebus judicatis; Cap. 14. 
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etus, Tit. de Subſtitutionibus... Et licet jure civil diſtinctio quzdam adhibita fit, hoc in 
eaſu, inter ultimas voluntates, & contractus inter vivos; quoniam nullius intereſſe putabant, 
pactum de non alienando obſervari in contractibus inter vivos, in quibus familiæ & memoriæ 
lux non conſulebant ut plurimum Romani; & pacta hæc in contractibus inter, vivos auferre 
credebant liberam teſtandi facultatem: Hanc tamen diſtinctionem, hodie ſublatam jure gen- 
dum, tradit Luetus, Pag. 140. ie reyerà contractus noſtri aliæ naturam ultimarum 
voluntatum apud Romanos; nam curh 1 _— — ſit caput & fundamentum teſtamenti, 
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dedecori erat apud Romano; & bine nihil apud illos licebat, quod liberam te ſtandi fac 


ſi hoc conttahentium interſit: cujus verba ſunt; Cum te fundum tuum, ceriie nei contem 


Cenus erant irritata. Et licet clauſule irritantes neceſſariæ forent, ubi ſe nil marr 


i 


* 
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err dt fron ene bh, — 
auferret. Huic autem tnalo apud nos medetur eontractibus hodie ns eee iifque 
apud omnes peræque gentes contractibus inter vivos, 1 Hareditates deferumur hæredi. 
bus. Claudenda 8. eſt hæc materia eleganti illa lege, 6. Cod. de pattis inter enn. 
rem & venditorem. Ubi etiam pacta hæe in contractibus inter vivos obſer va nda eſſe traditur. 


one inter vos habita, eXiguo'pretio in ullum tranſtuliſſe commemorer; poterit eu rer tibi fraudi 
non eſſe, quando non impleta promiſi fide, dominii tui jus in ſuam cauſamreverti:convenint; 
Cujus ſummarium ita collegit Baldus, ſi non ſervetur ſubſtantiale pattum, reſtinditur quidquid 
actum o At fi hoc obtinet, etiam ubi pacto gravatus pretium ſolvit ; multo magis abſeryar; 
debet, ubi quis ſe obligavit gratuito, & ubi Tujiis pacti contemplatione heres eſt electus. 
i , d . oi n, an Ot. Ft 
Sryriue, Si analogiam noſtri juris ſpectemus, idem obtinet; nam ſi quis ſe alium ha. 
redem inſtituere obligaverit, tenebitur contractum hunc taliæ, ut nos loquimur, ſemel perf. 
cere; & licet ab eo jam perfecto recedere poſſit, hoc ideo judicatum, ut noſtri obſeryant, 
quia obligatus eſt ſolummodo taliam perficere, at non perfectam obſervare. Sed eadem 
tate rationis, ubi pacta ſervare (ut hie) tenetur, ab eo recedere non eſt ipſi indulgendum! Et 


e 


apud nos etiam {i Pater ſe obligaverit terras omnes pendente matrimonio partas, Iiberis ilis 


matrimonit proviſuruw, & conſervaturum, non poteſt terras illas, in fraudem iſtius obligatio 
nis, extraneis gratuito; & ultro alienare: Prout deciſum invenimus 16. Juni, 1676, 10 J. 
Iii, 1677. Et ſi judex inhibere poterit, ne r in fraudem talis paci 
& ſtipulationis, (ut fatentur adverſarii) concludendum eſt, pactum iud ſua natùà ad hoc ef 
validum. Promulgatio enim hujus inhibitionis vim obligationi non addit, ſed malam fidem . 
lienationem acceptantibus ſolummodo inurit. 25 Asen N 8 Ai. 26h, CL £17006) 07 7 42 
e n, v e enge enen 


 Hisce poſitis argumentis, ita diluenda ſunt adverſariorum commenta: Frimum enim il 
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e, definitione, rr ita ſe ha. 
el lege probhibeatur. Habuit ergo 


t hoc ſenſu le- 


| Apps ea obſervari; nec erat pactum illud interpoſitum in ipſa venditione ab initio, ut notat 
Faber, ad eam . nam ipſa L. 48. eod. t. ait, Quodcunque pactum in traditionibus fit, 


id valere manifeſtum eſſe, Ft lex illa' 38. , de Legat z. non dè pacto, ſed de confilio lo 


; nihil impediebat, quo minus id quod duorum ſemel factum eſt, ab iis vel alienatl 


Cy pull 
9 2 * 4 
8 * 9 * — Ly of * 
A di. la ww I 4 Mt; 
G NN * 3 25 OI * 1 
* b — * 1 * 2 5 
— a a 
l 7 "0" . ah 1 
5 5 1 a; \ * * | ny — 3 1 Now \ q 5 . L hott) 5 5 N Y * Wt 
: 1 N 4 - 
10 * l a Ws 
. * 
k þ * 7 
« | % 


„ W 


. ie ace... th. 8 


wer AA ſs WH 5 


* Fi mY ' 
8 Cn * a 5 as O * ” w - \ 4 
x . * 4 1 5 1 5 8 
* 4 0 * + 
5 & * 4G t SS LENT ns as Ks 8 « * ' 7 pi We 4 . . 
1 0 n | \ < a | 
— | 2— nne 1 RT OE OT OT Nu COrT Is : $5 - a - 5 5 IF. . — a og Porn . a nee enen . 
r ** | Gi k N > ew „men X » % * : 4 « * 
e e 44 2 r - I . b +: | : 
9 4 as X . we WT, = * * * 3 ** * o Y 
Is . q 1 « 4 1 j N 
8 * ＋ 4 15 4 5 * 1 8 * A 
53 a a „„ ͤ „„ won R _ "he, F 
* > \ 3 N 
= 4 4 2 1 8 . 2 lit. pe R . a * a Brat, i + * * 
— _ . — — a 4s : IR. 4 * * — a - K 
e . . 3 1 th. fr . > 


th 
Try 


_— 


$$ WS; Py 


6.5 a eukaillad e e e ee 
Qa Quinto)arguments reſpondetur, Inſtituruni non folumiobligatum flüsse fubſticu. 
tos non gxhercdare, ed e.corum {uccefiront non naſciturum; & ita nag. in'toruth; Hee pro par- 
te, volunteria & gratufta dlienstione, iis damnum inferre poterat. Alle autem ffnes omnes tranſ- 


greſſus, ta pem ehauſerit; & 


ata n fe on eee eee 
fort licitum eit: Et licet hæres una & eadem fit perſona;cumidefanoy ſi tamen hates; Vel 
by hibitus fuerit heredum ſuorum ſucceſſion nocere, eo caſu, aliam a defun- 
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to. non poſſumus alicnare. 


non tamen in teſtamento, 
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argumentum, quo contenditur, debita ab in- 


reſtanda; cum enim ille tanquam hætes 
f » Qui debitor erat, perſona, ea ut debitor 
_ tpſe ſolvit, & ita debita confuſione ſunt ſublata; non enim poterat eſſe & debitor, & credi- 

tor; 8 ſemel extinctum eſt, reviviſcere non poteſt. Et dato quod hoc liceret, fene- 
tram multis aperiret fraudibus; nam hæres inſtitutus apochas, aliaque inſtrumenta hæredita- 
ria abſtrahere poteſt, aliaque a creditoribus obtinere, quibus debita a ſe, & non ab inſtituente 
ſoluta probare poteſt: Et cum meliorationes ſint tantum hæreditatis acceſſoriæ, non debent ab 
_ Ipſius hæreditatis ratione ſeparari. Abſit a vobis, Judices ægquiſſimi, nequitiam ingratorum in- 
ſtitutorum alere, & remunerare: Et eum ſatis ſuperque notum fit hunc inſtitutum, ne vel in 
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obulum aliunde ſuccefſiſſe, vel obulum ulſm virtute ſua paraſſe; non ſuſtinendus eſt dum i- 
maginario quodam peculio injuſtam hanc alenationem volorare nititur. 
Quo x autem obligationem in contractu 40,1668, in ſubſidium noſtrum vocavimus, 
eamque ſtrictiorem pactis antenuptialibus credunt adverſarii, ejus exiſtentiam negant cujus 
efficaciam redarguere non poſſunt: Et hinc tenorem clauſulæ hujus, non probato ipſius in- 
ſtrumenti tenore integro, nos non poſſe probare contendunt. Nam inſtrumentum ipſum (in- 
quiunt) ſi productum foret, alias forſan in ſe: detegeret articulas, quibus hec noſtra vel infirma- 
retur, vel explicaretur; & ſi hoc liceret, inſtrumenta ipſa ſæpe ſæpius deſtruerentur ab iis qui- 
bus unum ejus faveret membrum. Sed licet ipſæ tabule antenuptiales exhibeant clauſulam 
noſtram ſatis luculenter & ample; ejus tamen repetitione in contrattu Anno 1668, tantum 
uſi ſumus, ut geminatum contra nepotem teſtimonium vobis appareret; at licet clauſulæ hu- 
Jus in nullo poſteriore inſtrumento e preſſa fuiſſet mentio; de defuncti tamen mente ex 
ipſis tabulis antenuptialibus abunde ee. manifeſtum eſt; dugg, minima que- 
be exactè referre caviſſet inſtituens ;; Nec ulla cauſa efferri poteſt, cur ab hac We volu- 
et; Aut cur contractus hic jam ſit a nepote abſtractus, in cujus poteſtatem redacta ſunt . 


SED, Octavo, Non licebat patruo, & nepoti, jus per contractus hos ſubſtitutis quæſit 
s inſciis, nec. conſentientibus diſſolvere, & ae gals & rationi maximè eſt . 
Nam quad meum eft ſine facto meo 4 me auferii uequis; propoſitaque queſtione, an emptor & 
denditor, poſt contractum conſenſu perfectum ei renunciare ab cove recedere poſſint, in 
brejudicium conſanguineorum, quibus competit jus retractus? Reſpondent, Uno ore omnes 
doctores non poſſe eos — Hug eſſe, ſi contractus ſit per traditionem 
t e PE ; 2 7 1 conſu- 
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AM ego Imperatoribus omnibus, eorumque ſubditis mentem optarem 
(Ker Jereniſſime) ut illi Prærogativas ſuas juſto arctiores, hi eas quo 
ampliores crederent; neutri autem in veneranda hec Imperii arcana an- 
x14 curioſitate inquirerent; illumque pro Conſiliario, Regibus eligen- 
dum, qui apud Reges ſuos pro Populo abſente, & apud Populum pto 
Rege etiam inſcio, operam ſuam elocare ſtuderet. Sed quoniam hæc 
ſæculo noſtro adverſa noſtra fata negavere; proximum eſt; ut tuam ve. 
nerer juſtitiam, qui omnium Imperatorum primus fubditos tuos de tu? 
1 CESS potcſtatis finibus diſſerentes, non ſolum amica patient audias, ſed ut 
in hos inquirerent, nunc benigne invites: Mihique tanquam medio injungeres, ut Majeſtati 
tu exponam quid, criminibus Secreto tuo Concilio exprbbratis, fine fuco ref ponderi poſiit 
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Quo munere ut fideliter fungar, tibi nimium compertum eſſe nov Conciharids tuos dccu- 

| fatos, quod in pace ts Joary & tranquilla, pa. a7 ex E als 

ſerint; 8 5 totius tui Regul plagam ſertiliſſimam, juxtà & amoeniſlimam invaſerint, cortu- 

1 * fie, poliaverint: Quod eyerſo jure dominii, & proprietatis, apud nos noſtris legibus ſtabi- 
| ekz, mites a, colonis hoſpitia, & ſtativa gratuita exegerint; & non pro Regni ſtipendiar ils 
led invaforibus ubique ſe geſſerint. Concilium etiam toum. de vi & tyranndie poſtulant, 1 25 


; 


ub- 


\ 


8 4 , 
% Wor ' * 1 \ * 
y gr 12 Oy eee e 
' T7 y 


3 


—— 


— 
P · ·¹ A -m 


4 - * a * — » N = = x 
a 8 8 # * 0 * : y 
n . IC | CEE : 4 ö 8 | | ct 
«A : ** — c , l c RC nnen. 
* ; a Fa Fl * 4 . i ö *. 0 
0 « —— % © 3&7 2 | p 7 W w., We ' 
„ ͤ W WU 1 1 
a , K = =, : a 4 ; 7 J \ \ 3 , 14 5 * 
{ 2 1 1 — 5 ; E '* ; 7 * I N . 
a 1 a ö 4 hy, a BEM wp P ö F JT. ; 
£ . — £ * *. : Ka lf I e \ * 4 


r 


* - — — — N 8 
4 a ; — —— — 1 
. 


{baitos'chirographa; Gignars;coggeranty quibus ſub pœnis graviſſimis A. pee rine 


E 


* 0 
* 
K 


gerent x quo; factum. efle-gjunts ut mariti Pro uxoribus, Patres pro filiis, 
mini pro colonis pumantur .. KI DA vu KY £44 kg. ODEs 13) Cut 1000" b 5 
AxrGvAad hac diluenda deſcendam, ( 
bitudinem, & conſlitutionem, tibi apud exteros nunc def 


* 


* 8 i 4 - Sy 
* 4 * + kN * n (7 % * LN POL! : * 8 ©. 4 
uiſſime Pyinceps) prœſentem tui 
#>7 Cafes 3 It . nn 
ti, paucis aperire conab | 
bd Hy : an (74-30 ALE, conabor. 
1 924 4 1 * nn K 34 WS 23.7.5 


14 


& hi, & hæc quæ rebellionem illam accenderunt, & nutrivetunt ;; nec a mofbo noſtro adhuc. 
revalu imus. Hiſce mali moris, & magnis morbis medendis, nihil non experti ſunt & tui 


trucidatis, cæſis ſacerdotibus, & ſacerdotio pro crimine habito: Zelitæ hi maledicta evomunt, 


dera i nter ſe ineunt; & ſæpius armati a tuis, favente numine, diſſipati ſunt. 


num innocentium- impenſis alere; & quia; Regni Or dine, ſeu Parkamentum convocare, per 


# G 


ingruens & imminens periculum non icebat - rogavit Senatus plage iſhus occidentalis Pro- 


teq; graſſatum, ut ſine abjuratione Epiſcopatus evelli non poſſet ; juſſit Senatus unumquemgue, ut 
Reſpublica a ſuis ſalva foret, chirographo ſe obligare, qua obligatione ad impoſſibiſe non tene- 
bantur, cum ſuos vel puniendo, vel in judicium delatos, quantum in ſe eſſet, ſiſtendo, eo nexu 
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quod 


ſpecialiter rogati, nos immiſcere debeamus; nec tu rerum noſtrarum proprietatem, nobis in- 
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vel Ariſtocratico, vel Democratico ut qui rerum ſummę præſupt, omnibus iis uti n re- 


ulti, dum 


io „ 12) Nemo faudum, agrum, predium,. alid quam REO ite poſſedeto; 
Et hic eſt ſenſus, 2. CI 18. P. Jac. VI. quo Reges notre. ſummi, © 


93 


Neſumitur. Sed omnibus Regibus hee trihui yidemus 3 Uli Rex, ihi poteſias, inquit Salo- 
nan: Nec ulla de. Rege notie fogmari poteſto ſi urgemte nee ſſitate rempublicam capeſſere 


ablico eonverit, Et hing eſt, quod ſicęt nos re- 


b bapum publicum, tale etiam in bona 
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Faces nupere & altæ rebellionis vix extinctæ ſunt, latent enim adhue noſtris in viſceribus 
regni Ordines, & tui Conſiliarii, utcunque averſantium pertinacia victi! veteribus enim illis, 
& horrendis malis ad terrorem uſque repullulantibus, legibus conculcatis, legumque miniſtris 
Quo. ſchemate. perluſtrato, viſum eſt. tuis, gangrenam hanc circumcirca ſerpentem, que - 
ſanari non poterat, radicitus evellere. In Wen finem, quia æquum non erat, milites regio- 


ceres feudorumque dominos, aptis & congruentibus remediis, malis hiſce a ſuis perpetratis 
opportune mederi. Cum aut em Senatui renunciatum eſſet tetricum hoc venenum, tam longe la 
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afſaſſinia minantur, bella denunciant; & ad hæc exequenda parati, arma clam emunt, foe 
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Kennetho enim Tertio, hæc primum innotuere) Quomodo ergo Regibus tum fas erat ener! 
_ citus conſcribere, conſcriptos quoquòverſus ducere? Nulſum tunc erat Principi @rAfitir 
nulla igitur militibus ſtipendia; 4 neceſſe erat in Regis arbitrio fuiſſe, unde, & quomodo 


— 


arl. 13. Jam. II. cautum etiam eſt, poſtquam Parliamentz 


{ 
Comitia ipſa 18 cum Plebe errant, vel Plebem errare faciunt; quo caſu, Regi, ex hac ſex 

| ter i ieee hene 8 
py Acxosco Regiam hanc Prerogativam in tyrannidem excurrere poſſe; ſed #hi/ ex om 
# parte beatum eſt; & hoc conferendum incommodum cum his que ex Anarchia, & bello civil 
þ neceſſariò oriuntur ; Illud paucos- opprimere, . Hec vero univerſos corrumpere fatendum ef; 
Et fi hoc ipſis concedas, proximum erit, ut Tu, jure crimina remittendi, judices nominandi, 
| bellum indicendi, plurimiſque aliis priveris Prærogativis, cum & his abuti poſſis. Quo etiam 


5e avaritiæ cupiditatem in reformatoribus plus quam in Regihus noſtris expert, 


non conceſſimus, ſed declaravimus, hiſce omnibus non obſtantibus, hec iis tanquam Regibus, 
& jure regio nunc eſſe, & olim propria fuiſſe: & ſi hæc, cur non & hoc jam in dubium tum 
fervide revocatum, vix video. N e e ee en 
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oy ex hujus ſtatuti fide, Regum no- 
- Galliarum & Hiſpaniarum imperio 
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IT'ERTIUM erit, Quod ſtatuto Primo, Parl. 18. Fac. VI. 
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I chiro Conbiliariis tuis Opjectam; illi pro ſe reſpon! 
dent non ſolum licere, ſed omnium,-gentium. jure, incymbere .M 
aut ſatiſdationibus cavere, ne quid . 

#us, hoc exigere potuerit, & ex noſtris infimi poi 
12 minus ad Reipublice ſecuritatem ſupremo Regai..Concil 
at, eln 5 e x + 
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| ©. omnem fidem eK 
77 d v ningt 5 od Ho de3i) auld ingot Suibes 
He el 8 jariſdictionis nęceſſariæ, quà illi ſolum arctari poſſunt, quos merito ſuſpe- 
Aos habet Reſpublica ; nec. rationabile mihi videtur hoc fieri non poſſe niſi ex ordinum con- 
ſenſu; FRG Be juriſdictionis ſuntz.ad hos pon pertineant, & Regi ſit offici hæc exſequi, fine 
quibus nec le ſecurus, nec nos diu tuti ęrimus. Tot enim quotidiè artes & doloſa machina | 
menta rempublicam turbant, cruciant, & exagitant, ut, medięis noſtris potius quam Regi, . = 
Regnique Thedici remedia dictate poſſimus. Sed nee, hic defuit ſtatutum; bam Parl. 2. rr. 
II. Fangicum oft, e eee, Provincee, ub; prima lluxerit;rebellionis fuſpitia, debere "4 
roUCIAM ſuam ur mare, & fuſpectos ſattſuatine ee cohiberg. Et licet maritt pro uxori- 
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bus, patres pro, filiis, & domini pro {eryis & colonis teneantur,; hæc tamen recipiunt inter- 
Pretationem reſtrictivam a jure communi; nec in amnplius teneptur, quam ut pro paſſe ſüo 22225 
in fuos,ammadvertant 3, quod in jure tum civili, tum noſtro_familiari ated: de: ita cau- Ee 
bo Ha c Pretotis, yulgo Liens os Aide, fatiſdances.pro omnl/goſquod per- 
petratum exit a ſuis, vel uxoribus, ſerv is, colonis, aliiſque quos impeqire, ;vgl:qyatemis- re- 
uſtere poſſunt, obligat: Et ſupplicatione mihi ab uno ex nunc aſtantibus porretta, & a do- 
Qiſfimis his Advocatis, qui nunc pro iis orant, Fete n e e ee . 
dinſta far huzus legitime ſtipulationis; ego ſenattim Hoc Conceſſurum bradixi ſed forſan ne ex- 


* - * 
, r £ ** 18 
0 » 6 he 4 0 * , 4 th * "WA * #4 1 
—_— £ N S J * P Ws. 1 0 4 * 
fr To 8 | . WT” F = „5 6 ö r 
* * * a q N « 89 ö 3 «+ 5 t 2 L . ” * 0 * 5 . 
va Y £ JN F . 2 4 t 3 
a = / —— . | | 4 } - * þ % " * retut 
- . 2 — 5 . END LY {sf . . 
: * f 5 o 5 4 DM : 3 : a . 
4 f 1 o N * ? 3 , 7 Fig 
a : * » 6 , ; - 
— ' 
5 * ** "4 ; 
. Y 0 4 , ; 2 f 


7 bs, RS. OF..." 


TDI FIT 


— 2 


* — AGO W 


— 


—— — 5 


_ 


— —— TEBBARGs = 


— m 


- — 
= 1h ptn per" erer — 
- ne” no 
ES 


b 7 y ; * 0 
% ; - 7 2 5 y : 8 


* 4 „ 0 a #: 1 
e * _ m—___ Pr ee, ne 
„ eee 5 : 


# «Þ 


* 
lk 
FLY 


hat. 


; 
1 
. N 
* 
| ; 
= 
. 
3 
: 
1 
1 
; i 
4 
i F 
9 : 
b 
1 i 2 
. 8 
* 
| 
. 0 
| 
x i 
LI = 
4 
i 
* 
. 
| 
F 
| 
=! 
i] 
: I 
1'$ F 
' i 
_” 
l 


EE ce i — 
SS 
; 


+ 


—_——— 


: „„ WHOS bop, 7 
Eid Let \ . * L 
F » 
| : * 
* 


_ refugeret; ſi fine ſalario non modo imprudentiæ, ſed etiam fo 
1 OHA] 


0 N ipſis accuſatoribus” curavere; ne defideret acei 
Adieg +. 18018, dent mano e e eee S011 een e 
- Dominos: colonos ſuos in Regem peccantes in judicio- ſiſtere debere, nee um. ne 
injuſtum:; Nam feudis.pr6/ fervitio! ultro, & gratuito In initio conceſlis, conſtitatum eſt, 1 
Federico an Bend. Tit; 552 Vaſallum tener: omnes for ſuboaſſullsr> ſuperiors exhibere, g 
vi faciatyfeudo privandem..” Et ſtatuto 6, Parl. 3. Ja. Vi apud nos domini ad hoc expreſſe 
tenontur, i probe quidem; nam ex hoc tantummodo obligantur celonos ſeditionis reos f. 
nihus ſuis epcerey' & quam ingratum eſſet in domini feudo gratuito domini hoſtes alere? Et 
licet mihi abjiciatur, hoc tantum olim obtinuiſſe, cum feuda gratuita eſſent beneficia; nunc 
autem & hæc etiam venalia eſſe, nec pro fervitio, ſed per nummos acquiri; & interpretandz 
eſſen ſtatuta de his tantum exhibendis, qui ſunt Maæjeſtatir rei, Ted non de omnibus ſtatuta 
noſtra poſt hee tempors lata violantibus; nam cum tum temporis bæe non extarent, de his 
boc: intelligi non poterat: nec ſufficere reliquos ad terram colendam, omnibus in leges 
E . ADD 99 pO OP RL IT; Bro 
(An quæ omnia parata eſt reſponſio; nam lex in omnes feudi -dotninos lata eſt, & 
ubi lex non diſtinguit, nec nos; ſuntque adhuc quoad Regem omnia feuda beneficia gratuit 


ob: fidelitatem, & ſervitia conceſſa. Et leges præſentibus, & futuris dant formam Negotiis; 


ridiculum enim foret ſeas noſtras indies erumpentes legibus ante illas natis non teneri. 


«0 


Eſtque Reſpublica ante agros colenda, nec deerunt qui legibus fe ſummittent, modo legum 


cura, pænarumque applicatio, magiſtratibus & dominis cordi fuerint. 


Ab ſecundam quæſtionem nunc tranſeundum, utrum Conſiliarii tui res commods ſatis 


geſſerint Et num ſint de hoc errore accuſandi? In qua, cum juriſconſulti, quibus certiora 
quæ que a jure demonſtrantur, affirment neminem de Conſilio teneri niſi fraudulento, & 45150; 


non video quomodo Conſiliarii politici, qui verſantur in iis que a fortuna indies variantur, 


nec jure ullo circumſcribuntur, de rebus non commode geſtis accuſari poterint; nam ubi mla 


lei; ibi nulla tranſgreſſia. Et idcirco ſi in ullo caſu hæc fieri poſſint; cur non hoc a Tuis 


hoe in daſu, commode factum fit; explicari vix poteſt. 


* 


No x me latet Conſſliarios ſub 7a. IV. ſpeciali ſtatuto, 12. Parl. 2. Neſpon ſuros, & accu. 


abiles fuiſſes (ut ſtatuti verbis utar) pro conſilio ab ipſis Regi dato: Sed hoc ideo ſtatutum ro- 


vimus, Quod Regem tum minorennem, facile in eorum ſententiam iturum, apprime ſcirent 
Regni ordines; preſertim cum eos ſuſpectos juſte haberent, quia udem-Regem non ita pridem, 
ſolito boni publici obtentu, contra Patrem ſuum armaſſent. Unde potius colligi voted, Con- 
fiharios , eee dato, regulariter non teneri: nam alias cur. e ſpeciali ſtatuto 
opus erat? Et cur in ſubſequens tantum Parliamentum . Et quis conſilium non 
imprud. | rtune & eyentus pœnaà luenda 
n e e GS90RGT oP Eo 7 
»:Fin'camus tamen eaſum, Confiliarios Tuos (Rex Sereniſiime) his non credentes, belli im- 
_ mole oppreſſos; fuiſſentne illo caſu de ſtolida fecuritate accuſandi? Quod abunde 
cmonſtrat, quam fallacia, & lubrica ſint in Politicis vargumenta, ea tamen que de falute 
publica adducuntur, (ut & ipſa Reſpublica rebus privatis) ſemper & ubique preferenda ſunt: 
Num Gonkllekbeprarneics, faxta e officio, ad omnia illa tenentur, que, ſecundum ea que 
proponuntur, ipſis æqua. & bona videbuntur; in quibũs alii alia quotidie ſentiunt: Et qui tide 
quis conſilium prompſerit eventus magiſter, non preſens judicium oſtendere poteſt. Sed nul- 
lum hic dolum, nullam fraudem inter veniſſe, vel hid inferre licet; quod nullum emolumen- 
tum vel Tibi, vel tuis hine exurgere poterat; quod populari ihvidiæ ſe in hoc objiciebant, 
cui nemo niſi coactus ſetexponit; 9 05 ſuoſquè poſteros, ſud exemplo tali caſu, in futurum 
a 


obligant. Nullus enim ferre recuſabit, quiz facere cufavit; nee ullus inter tuos erat, qui non 
preſentis oneris partem aliquàm tuleritz ubi ergo dolus: ubi fraus latere poterat? Sed quod 
adhuc manifeſtius (licet, & Tibi, & Reipublice periculoſum eſſet. Conſiliarios teneri, ea 
accuſantibus aperire, quæ Senatum in eam ſententiam allexerunt; nam ita poſſutit & inimici 
-corum;/ que tu feceris, fundamenta, & rationes perfect addiſcere): poteſt tuus Senatus inſti 
tuti ſui-rationes' tibi exponere. Nam hec non pris deffinarutity/quam a Magiſtratibus, ab 
Epiſcopis, Presbyteris, & tandem ab ipſis re * arum comitiis ad unum congregati 
.corifirmatom:efſet inſtare rebelliohels,/"qalpiurd | 0 reliquum erat oppreſſuram. Hoc ab 
ipſorum epiſtolis, hoc a transfugis, hoe 4 Captivis didleimüs. Et cum a quibuſdam mitiora 
ſuadentibug queſitum eſſet, num de eventu reſponderent? Impoſuerunt lis ſilentium, que 
jam adduai; docuitque inſequuta rebellio; quam infamim fuiſſet het non credidiſſe. 
Hs itz te coram (Rex arguſtilſme) expoſitis, licet ego tus elementiz nunqqam inv- 
debo; tui tamen officii, & rei tua eſſe credo apud te expendete Negum Majeſtätem difß- 
-cihus a ſummd faſtigio ad medium detrahi, quàm a mediis ad ima pi Scipitarf? ut nobis re- 
miniſcendum nos projreligione acriter pugnantes, in Atheiſmum &. ro libertate contenden- 
tes in ſervitutem non ita pridem prolapſos eſſe. ene ene 1 1 7 
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nuch oblig etl to i Laws, or Miwzrche, ſcare by them Millions 55 
"whom corrupt ee, and miſtaken Intereſt, their 
* Thrones, are yet forced by theſe to defend them, and ud. great 2 atisfa- 


Aion in the Reaſonableneſs and Gentleneſs of that kind of Horre. By 


-thoſe, Tour Majeſty's Predeceſſors were able. 10 poet * very long, | 

/n any of ther Army y aud when ſucceſiful Uſurpers "got the mo 4 
n urope, theſe Armiel were perſitaded by Law 9 

| OS =o 2 * d ruin them, thi they ſaw in Tour Service's Diſſolution 2 
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: o 6 tas Fu Hopes of eſcaping it, as Soldiers in Battles are. The virtuous Papi or 

jous Inflance of this, who bes Sl Miniſter f State to his 2 aſter he 

3 | 2 rated theL by many. learned Volumes, before he. attained to the A 6 of 36. 97 

oo rather to die, than ju if 4 ng es Act, even in bis Prince and Mafter. "Th his only Vſe of 

E our Reaſon we want under Tour Majeſty's'happy Reigh,- You being more unwilling to comma 
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the other without Humour, equally defirous to have my Defigns ſucceed, and careleſs how they are 
p cenſur'd. Me haue an ili N for a Lauyer in the Great Labeo, Tit. de Orig. Juris: 
Labeo plurimùm ſtudiis operam dedit, & totum annum ita diviſerat, ut Rome ſex menſibus 
eſſet, ſex menſibus ſe cederet, & conſeribendis libris operam daret. In thoſe ns ps; | 
U 7 have ſatisfied the ardent Defire.our Parliaments have had, to have the Laws reviſed; and 
Have fincerely endeavoured to preſerve honeſt Men from falling into Snares by their Ignorance, 5 

to inſtrułi my younger Brothers in a Science, by which I wiſh them to riſe, for the Service of then 
n and 1 w_ Advantage. 2 of the Reaſons which mov d me to undertake this 94 

a Lawyer, that / I 1 not our Statutes, tho theſe be the chief Pillars of aun 
TR. 1 2 Ta Hagen, then, ſuch an Interpreter, as now, I hope, this. Book will be. 1550 a ary Obes 
= - | Viohs upon the Att concerning Bankrupts, will find that I might have been more voluminous, and ſeem'd more learned; but 


Me Defign War 2 write Notes,. and not Commentaries : And this Book, as all others of this Kind, ſhould not 22 4 9 


* ny one Page, | but by the Mole; and het oft-times a Line, which may ſeem eaſy now; has coſt me confiderable Pains, ev 
* 5 z oftr Tas Ri g's Advocate, | The * Alls or Queſtion, which "meine Loni, Kleb- rreated in the 
TED 12 
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B Y II. SOME TIMES I refer my Reader for the Ex b and yet © 
8 55 N not treated there, ulich wat occaſio foued eee all my Pape apers together : But the Reader ma) 
N x of Glendock r 4 and he will find the s omitted, treated in one or aber of the An relating 10th 

, Aud thus alſo that Index may ſerve generally for one to this "Book alſo. | 
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_ T 5; is bt bie that our Parliameits do ordiriartly begin with 4 FL, 
| in favours of the Church, as Fuſtinian's Codex does: 151 this Statute | 


renews the firſt Statute, Robert 1. < I Our Hiſtory obſerves, that 
this Act was made to oblige the to aſſiſt the King againſt . 
| Duke Murdoch; and this is the Firſt of theſe Acts, u on ; which the 
Reduction of Erections was founded in Auno 1627. ing ſubſu- 
| mea there, that tho' by this AR, all Deeds done to the Preto: of 
| the Church, are declared null; yet theſe Erections were very preju- 


dicial to it, being in elle Alienati ons of Ch b { 
| Lands fo in a favours of Laics. "if JOnNs © urch- cnefices and 
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o make War againſt the King, is Treaoti; and eren 10 Walt War against oth ; — 
Perſons, is puniſhable conform to the Common Law ; that is to ſay, a the Ul - 


Civil Law: For the Civil Law is till called the Common Law in our Statutes, which . 
| Ward we haue borrow'd from the French, who call the Civil Law Le 4 wes, 8 


t oy the Common Law, and our preſent Cuſtom, the raiſing of Men in warlike Manner, | * 4 
5 muſtering them, or forming them in Companies, or ſwearin them to Colours, the 50 | g 1 
; 99 W againſt the King be proved, is Treaſon: For to taiſe War, is a Part of je- 4A 


Power. The cl Law, td „ 
which this relates, is, L. 3. 4d. L. Jul. Maj. & L. au. C. Ut . a/ut, inſtio printipe, in- 1 9 4 A 4 
1 ſit : 3 or ſus, nobis inſciis atque tntonſultis, quorumliber armorim motiendorion | of 
Ja tribuatur.. «hs Juſtices refuſed to ſuſtain the raiſing of fewer tlian an Hutidfed 

to be Treafons or to ſuſtain, that * raiſing them till after Letters of Fire and 


erogative; and whoever makes War, uſurps the Re 


Sword, did infer: more thas a Convocktion. Earl of Ts orth contra Aut, Feb,. 1. 1 * | k 
4 3 . 674. 
_ Invaſions made by one Subject upon 7p wi Numbers of Men without Goat . 
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E. 4 Cr. Eag. M. 
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IV. 
"or againſt, whom there are Commiſſions of Fire and Sword granted by the Com, 
or thoſe. who 1 Rebellion, tho there be yet no legal Diligence againſt them, 
d was decided February 1680 : And theſe who refuſe to aſſiſt againſt ſuch, are puniſhable g 
Favourers of ſuch Rebels; that is to fay, as Art and part of their Crimes, as is clear by thy 
29. Att, Part. 3. Ja. IV. where Favourers of Rebels are declared pimiftiable as Art any 
Part: And conſequently, the ſtaying from the King's Hoſt, after open Proclamation, com. 
manding all Heritors to go thereto, is puniſhable as Treaſon. And it is clear by the Four. | 
nal Books, that this Crime has been puniſhed by Forfeiture, Jan. 9. 1577, and the 21. of 
April 1599. + Likewiſe, I find Andrew Naiſf in Baldordy, pannell'd for treaſonable abiding | 
from the ing's Hoſt, at the Raid of Bzggar, 1568. And yet I find, that Abſents from the | 
Hoſt are bail'd, March 15. 1576, tho' Treaſon is not of its own Nature'bailable ; and that 
theſe Pannels, who are doom'd to have loſt their Eſtates and Goods, after much Debate, 
are, notwithſtanding quod their Perſons, only warded during the King's Pleaſure : And His 
Majeſty, by. His gracious Letter, Nov: 1679, allow'd ſuch as were abſent from the Hoſt at 


4 


Bothwel-Bridge, to be only fined, at moſt, in Two Years valued Rent. 
_ Tars AR was alſo the Foundation of all our old Prochmations, whereby all the Heri 
tors, betwixt Sixty and Sixteen, were charged to come to the King's Ho When our King 
were either engaged againſt their Enemies at home or abroad; at which Occaſions, Heritof 
and Liferenters, whether Men or Women, holding immediately of the King, were cited, 
and they cited and brought out their Vaſſals: And therefore it was a good Defence that 
they held not of the King, as is to be ſeen in the Journal Books, Febr. 19. 1600. But now 
the Council commands all Heritors by Proclamation, to go to the Hoſt, under the Con- 
mand of ſuch Captains as are named in the Proclamation. This Obligation and Statute, is 
not now taken away by the late Act, Fe His Majeſty the Militia, as was found by the | 
Privy Council, October 1677, and by the Juſtices in March 1680, ſo that Heritors muſt a. 
tend either, but not both in the ſame Countries. So the laſt Act abrogates not the firſt; and * 
that being given as a Favour, were none, if it took off the firſt, which is greater, and ariſes 
from a feudal Obligation, or at. leaſt is due to the King as King, and without which the 
Peace of the Country could not be maintained. And by the A# 25. Sef. 3. Parl. 1. 
Car. II. after the Militia is granted, the Parliament in the ſame Act, makes a further Tender 
of all their Lives and Fortunes, betwixt Sixty and Sixteen, when they ſhall be called for. 
Secundb, IT was found that this Crime was not puniſhable now only by the Puniſhment 
expreſs d in Chap. 15. Stat; Alexander II. whereby a Thane was only puniſhable in Six Cows 
and a young Cow; an Ochiern, in Fifteen Ewes, or Six Shillings ; and a labouring Man, in 
One Cow and One Sheep: For that Statute is juſtly abrogated b this Act that is poſterior; | 
the Remedies in that Statute having been probably found ineffectual becauſe of their Men- 
| neſs. This Ochiern is, by Seen, called a Freeholder ; but I find by many old Evidents, that | 
an Ochiern is a Chief of the Branch of a great Family, who has a conſiderable Command; 
2 it 2 — Corruption of the Iriſp Wochteran, which ſignifies ſtill in the Highlands, a Mx | 
ter or lor. „ E 
. Tertio, Ir was found, That tho' ſuch as were above Sixty, or below Sixteen, were not ch. 
liged to go to the Hoſt themſelves, becauſe of the 23. Hat. K. Will. (and this is ſuſtain d, i 
A eb, 21. 1600.) yet their Age did not excuſe them from ſending; which clears, why David 
: Lawſon was convict for biding from the Raid of Dumfries, pig, bed Morton's Time, tho 


he was wn! be paſt Sixty Five. none T1 Trap age moet ge Eire " # 
Quart, Luar ſuch Burgeſſes as had Lands in the Country, were obli d to ſend One fot | 
theſe Lands, (tho' it was alledged, that Burgeſſes did not uſually keep Horſes) except they | 
had been commanded by the Town where they lived, to ſerve there. 
Quinto, Tnar the Captains under whom they were commanded to go tothe Hoſt, coll 
not warrand them to ſtay at home; becauſe this feudal Obligation could not be diſpenſe! i 
with by Captains, who were only empowered to command: But if they came once out, ad | 
\ hs 15 Ewa ay er = 288 them r0 retur 1 ume, upon VV | 
calion of Ackneſs, or for other Excuſe which he was a competent judge. 
1 Sextd, HAT, the King needed not prove that the Pannels came not eos thi Holt, that be 
ing a Negative; but that it was neceflary for the Pannel to prove that he was at the Holt 
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E 5 1. 
unreaſonable, that the apparent "Heir's s lying . 5 not enterin 
1 in this Caſe, tha Wa ae 0 the Caſuality Sy aß, 5 95 ich J 8 ** AF 
„Wen, Ir was found, leh 95x ofſels' by. theCourtely.q . 4 
go.to;the Holt,.. by an expr 10 6 is ime; tho the the Gia . e ON 
and other . 5 Big ad ſince Heritars, 3 in gur L v. are eon d 


oppoſition t krenters. Sls rift al4-- orion K 
1 . es vb ds in this AQ, We: Pat & Tegloneble Es ob . ſeem "ODOR B Ie 
relevant or legal. Defences, but even. reaſonable or. 155 Defences bought to be receive 
to defend ſuch as ſtaid from the Kings Hoſt,  And;thus. Inqueſts fayour ſuch as were OD. 
to be of To infirm a Conſtitution, as that they could not, without reat Pane to their Lify, 
undergo the Fatigue of an Army, tho they were not labouring under any preſent form'd 
caſe, or morbus ſoutieuss And or the ſame Res on, mean Heritors were .excus'd, tho of old, 
7 find that this Was found to be no Defence, in the Caſe of John Ro/5 of Drum ranich, Fuly 
2. 1600. But the Reaſon, that inclin'd the Judges 1 in this Year 1680... not to fine {mall Heritors 
was, becauſe the Proclamation commanded none to come out,. but uch: as were to come up- 
on Horſeback ; and ſo, ſuch only could be fined as could keep Horſes. And tho' the De- 
ciſions at this Time, did only oblige ſuch as had 100 J. of valued Rent to go; yet by the 


ged to g a Hor! ex ; ; which by the 207 2 Parl. 15. Jer. V M to be computed 200. *. 
of, 550 .conſtant Rent. % pgs P „i 5 
nd by the Feudal Law, That the VaIIal 41 qui . in belts Ns 2 gevgvit, aut Pericli- 
3  deferuit,. feudumamittebat; Roſenthal. ue 16. Num. 1. But yet the Words of the 
Text in the Feudal Law ; Feudorum Lib. 2. Tit. 24. Sarl. 2. are only, Item gui dominunt 
| ſum cum quo ad prælium i zverit, in acie 55 dimiſerit, ben 1 indignen ſe Raicauit : 
Abd. yet even by this Text it is implied, that he is obliged to go; and the — ng of that 
igation ſeems omitted, becauſe it was unneceſſary, implied in the very Nature ef 
992 eu. Craig expreſſes it thus, Alia eft etiam feudi, ſi non amittendi, ſaltem vaſſalli, ob 
quaſi delictum, ys 07 ratio, /i dominum, ſe pro Cæſaris expeditione inflruentem, non fuerit 
comitatus, feudum enim eo caſu amittet, © dimidium fruttuum illius anni, ex feudo domino Penaet ; 
non enimhic tantum contra dominum, ſed contra imperium  rempublicam peccatur : So that it 
ſeems in his Time, the Vaſſal who held of another Superior than the King, forfeited his Feu for 
or going to the Hoſt ; but the immediate Superior had Right to Half a Year's Rent: And the 
| Re on of this ſeems 8 have been, becauſe by all our. old Laws, the Vaſſal was obliged to 
attend his immediate Superior in going to the King's Hoſt; and the Proclamation then com- 
F every, Man to come with his Vaſſals: And therefore as the King had Right to t 
Forfeiture, for not attending His Hoſt: ſo the immediate Superior had tight. to this H 
Year' 8. Val were his not attending him: And ſometimes by the Journal Books it carat 
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HE Phnirint of ſuch as nde N more chan der ech 7 i," is al? ; 
and this Act muſt uy be interpret againſt ſuch as ride, Pe 15 with great Trains, 
and which. may look like an unpeaceable Deſign; nor is an uniſh'd f or ridin 
At ſolemn Occaſions, Sh his Friends =" Followers: And I alſo think; k Th this Act * 
only extend to Tac againſt whom there lies a Preſumption, that they gather, or keep Men 
together, upon ſome f niſtruous Deſign, either againſt the, Government, or their Neighbours ; 
for if this Were allow d, Great Men might keep Troops together; And for this ſame Reaſon 
5 Convocations diſcharged by other Acts; 5 and 1 theſe Akts and this, there is this 
Difference, That by theſe, the con ebene for a Time irregularly thoſe 1 in whom the Con- 
vocator pretends 93 Intereſt, is e but by this AR, the convecning Men upon Pre- 
tert of a Retinue is diſcharge tho it may 13 that every Man may keep as great a 
Retinue as he pleaſes; yet abe tantum in ſuo facere poteſt illu ln, 5 4 {po . mu- 
Linse vicini; but mulio, | Maxis ſine emulatione Reipublice. 17139 84+" + rr 
| — 2 HOU «: : by this I Law it! is. nl aj inted, That there b onen and Mini 
1 s1 12 Law, 5 6 thro all th 11. m peo iN tet 48 
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ACT 12, Parl. 9. Fac. % Throug h Ld 2 ſent US the whale Parliamei ; . # is 2 
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w ACT" 83. Parl. 6. Jae. I. Rex Per modum 211 or dinavit. 54 ae a 
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or Statut Rex bit Neu, or Prohibet- Rex,” or Decrevit & del brravit Rex; ; [vithou 
Tpenkinz "one Word e of the Parliament, „ Enes ES £52557 30 N 1 
ACT 105. Parl. 7. Fac. I. The King with the Ca ent of 737 Gee 3. 55 8 FOI 
i "ACT"104. The King with the Conſent of the Parliament and Council. 5 
40 108." The King of Deliueraitce of Council © 
Bor dhe Formula one is, Our Sovereign Lord, nth Albit and Cn 125 or, 05. * 
a Li v Lord, and Eftates of fu gt W ich aſt is not ſo pr Ly And the) ig moſt of the 
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HERE are many Way er the Super 1or may, (crave Produdich. 'of his vs 
i $ Evidents; ; for Ne: Ko ng Maeder gets an Act 'of Patliatiietit; ordiining all the 
"als of ſuch a Country to produce heir” Eudents 48 262. Parl. 15. Jac. V 
iy Ae the Heritorb in the Highlands are ordain' d to produce t eir Evidents, wich 
Certification of loſing their Rig ts. he Superior may alſo crave Exhibition of theſe Rights: 
But the ordinary Way is by an mprobation, wherein ertification is granted againſt the Pi- 
rs that are hot produced; which is deriv'd to Us alfo from the Feudaliſts, Who affirm, Thit 
"aſſallus Tmperari Poteſt ſub prna caducitatis,, comimatione legath, & certus termimus fatth 
f intra: eum inſtruments nou edat. This Commination is ohr Certification ; and this Termin 
is our Term in Improbations. THe, 2 8. Cone 33. Num. 13. and 14. In theſe A- 
Ctions the King heeds produce nothing to prove that fie] is Superior; f ; for the King is 
ſum'd to be places! Superior, and is 1 Fo Jure Cbrbne, in all the Lands hr Stotlant; 
, tho' other, Ne re Deener produce a Saſine of the Lands, yet they. need 275 ee 
ler that Defender ts Vaſſal, who is oblig d to 4 foduce upon his arard; or el = to 
N if the Superior libel. only that he 4s infeft in Rauch an — and that 
ai ands are Part and Pertinent of the Earldom, without'pr Ee ng any Thi : 
to inſtruct * he ſtands * infeft 1 in * Lands, as a Part of his om wt hw" 
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Lands Feld Ward; the Lords ordained dne of theitDown. 2 lilpection, and 
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may, without - X. 
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without * caſs and annul private Rights. 


Werſtending his Act it: c: ft kuow that the Diſkines-berutixt the er XI. 
. =1 mould 2 Three Inches wide, which is renew'd by the 73. 44 Parl. 10. Ia. III. | 


and ſhould not be Five Inches, conform to the 15. Ad, Parl. 2. Ja. IV. which the 
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of Mites» found in private Fields, L. 9 \C..ds Metal. But that Act is 
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Lib. 2. Tit. e Ragatia 36. It has been doubted, whether Lead, . or Tin be- 
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7arl. 3, Fe. VI. inis declared; T Bla, Sovereign Lord cauſe Print and Contie God = 4 
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runs thus in tene, It it ſtatute and ordained, that the valers of the' Act of Parliament 


Was, that they never met again till the 


the Articles was voted. 2. The Reſolution of the Articles is ſaid to be per Dominum Rugs 
5 becauſe he is only Law-giver, and the Parliament only conſents. Ne 


; Two whereof are ſem to Scat land the One of Which is kept by! the. — 
de el ch other in the Mint; and Two are retain d in Euglanui the Denomina I 
theſe Pieces. And in the Lord Hartoss Caſe, 55 was fonnd —— 
Stat e de this Re,” Vid: Obſervation on the 2.49. Airs; Parl. f .. 
Tas all AR of this fuſt Parliament in the ee Imp one is an Inhibition made by 


er . to the Biſhop of St. Andreu s, deleg; PR "TIPS, to Proceed upon the 
King Ja bration'of a Benefice purchaſed at Rome. 25 3 ty a n e en 
Nor There are man) Acts omitted out of Shene's Imprefionartich were in that bw 


mom becauſe Skeze judg d them temporary, as this AR and a'Taxation imposd for 
s Ranſom by this f . wherein ſo much was put not only upom every: Boll 
57 but upon every Beaſt of Cattel. Some Akts are alſo to be found ifi Skere, which 


king 


* not in that Black Impreſſion, a8 the 80. Ae, Pari 10. Ja. Hl. (in the old Imprefiion it i 


Att concerning Purpriſion. As alſo, ſome Acts which were there only temporary, 
257 Skene conſtant and perpetual Laws, as the 29. AA of the 2. Parl. we Ir King 
puniſh'd after the Form and Ordinance thereof; whereas that Act runs thus in the Black Im. 
reſſion, Item, That it be'enquired'by the Ring Miniſters gi & f the Statutes made in His fir 
arliament be kept, and if they be 'broken nh any of their Punctilid s, are the eee 
them be puniſh d after the Form and Ordinan Be ſaid — p 
Pur Rubries alſo of the Acts of that Blu T es differ almoſt every where, and 
very much from this Impreſſion; which proves that argumentum 4rubro ad mignum, is of no 
4 Weight with us, the 3 bein g an 2 3 85 wee the CI egiſter, _ 10 
Par ado the 1 e 7 „be 8 27 57 x IN* I on i "I jw) 
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. In. the Inſcription of this Parke t, eos ding to the Black Impreſſion It 

22 K is faid, That to the Three Eſtates of the Realm there gatherit were propond 

— Articles, to which was anſwer'd.in manner as after follows, by the Inſcription of the 


firſt Parliament, according to that Impreſſion, it is ſaid, Electæ fueruut certæ per ＋ ad At- 


ticulos datos pen Dominum Regem determinandos data cæteris licuntia recedendi. By which it 
appears that the Lords of Articles pre N nam'd, the Parliament adjourn'd, and the Cuſtom 
aft Day of the Parliament, when the Reſolution of 


Ir is ſaid in the Inſcription of the Third Parliament, That theſs Articles ve put to ter- 
q 'taim Per /ons 1 gives by he Three Eſtates, which inſinuates that the Lords of the Articles were 


choſen by the ee Eſtates; whereas now "Gs Wa of ch the Arti tes i reſcrib' 
by the 1.4, 1. wks vef. 3. Ch. II. 4 904 Dee 2 C FY 


XXVI B y this. 'AR it is dined That if any Lands” or FE o Hay Kirk be wrong: 


ouſly annaly'd, they ſhould be reſtor d by Proceſs of Law. 

ox underſtanding whereof, it is fit to know, that regularly y, the Lands and Goods 
of the Church, are not annaliable ; and 8 are not Proprietors of them, but Admi- 
niſtrators and Liferenters, precarits ri paſſe Mores, quibus tanquam' commendatis, non tanquam pre 
.priis uti debeut, Salu. Lib. 1. his is oor by the Canon Law, Canon ſine exception 
12. Queſt, 2. & Can, uit. Que Vs and the Civil Law, L. Fubemus,' 14. C. de ſacro- anti 
Eccleſi bes. But yet there Be hree Caſes excepted, in which it is permitted Der 2 
expreſs d in Gl. cauſe, T2. Dveſt. 2. vis. 1. In cauſe neteſſitatas, if the Churches Dev 
require the ſame, as r maintaining its Fabric, or to maintain the Chriſtian Religion i 
lnfidels or be 246. Canſa pretatis, as to maintain the Poor, when ſtarving, or to re- 


deem een from Iufidels. 3110. * . vitandi, when the Lud are not whe” 
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Caſualities: And tho” this 12 Act ſeems et = „becauſe of the former; yet. it was non Ne 7 


t. have been debateable, whether Caſualities fell under che Force Prohibition 
Rs tranſact for theſe, as we ſee in Francis Montgomery's 'Cale againſt the Earl 1 
of Leven, where it was found, That Tutars, who. cannatalienate," may tränfast for Cafusfltlt. 
ties, as to give a Liferent to the Husband of the Heretris, in place of the Courtely. And © 3 
tho Prelates, as well as Barons, were allowed ay Feu their Ward-lands,” for the beiter i!. 


provemenmt of them, Alt 51. Fa. 1 "Part 14. MZ 9. Ja. IV. Pan 6. yet theſe Acts axe 
ly to be underſtood of Lands to he ud an 2 the equivalent Rent, when at firſt they 
were barren; but they are po Warrant to Biſhops. to tax their Wards for a certain Duty 
ihe . is contrary. to the Intereſt of the Church, and is ſo far from being warranted by 
w, that there is an expreſs AQ vis 9. Pari. z8. Ja., VI allowing them onty to ſeu 
out out del, Wend bn ds by a temporary Statute. to endure | r Three Years alleparly: Which 
0 that regularly it Was not lawful. gad this did preiudge che King alſo, 'who might 
to the Ward and Marria Seae 1 2 3 he would be debarr'd by 
theſe Caſualities. And therefore Sharp, Archbiſhop of St. dadrew's, having tax d the - 

ng le Ge of the Lands of Rizbe;-that Was ee by his e 12. Adarch 
1e, tho it was alledged, That tho Qhutchmen cannot. alienate Tiends, which are the Spi- 

ritualities of the Church; yet they are domini, Lees not adminiſtratores tantum, as to thi 
Temporality, which was ſaid to be alſo Craig's N And taxing was a more conſtant 

Rent to the Church, no a$aBuhop might gift a Ward which could not be quarrelled by his 
Succeflors, even. for Years after his Death, or Removal, ſo might he tar. ER 
; NOT 4, Tho by the 31. Act, 1 10. 74, II. 2 Zang mays reſume the annex d 1 


perty unlawfully Alpa _ but any Proceſt of Law this Act Kirk-men are not to 
_— realty 0460.30. e e by lawful Proceſs of 
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Hoſpitals foun ed by Biſhops, 2 other Subjects, are 40 be viſited by the Biſhop, N 
and ee which AQ is renew'd. by the -63; Ae Furl. g. Fa. VI. But by — 
101. AS, Harl. 5. Ja. V, all the Viſiters arg to be appointed by the King, and by our pre- . 
ſent Practice, All, Agions —_— for ee Patrons, ar others, dompt far; their Intro- 
miſſions FER: the Rents of: Hoſpitals are fill intented at the Inſtance of the Chancellor: 
By the Ganon Law, Curis boſpitalitatis, & huſpitaliam ad Apiſaopi /ilicitudiner : =_ -. 
rem ces wares pope ee N N ee e ail, E- 5 
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40 T cannot be denied; that theſs'w ho have: Power: to 8 W TOY 1 4 nece ary Con. 

9 ſequence, have Power to modify and qualify them as they pleaſe; and as they may allow 
inf-rior Judges 'a Power to interpret Statutes in general 0 5 may 3 them in 3 

particular Statute to uſe that their Power; and in chat yur" an i xfefior 3355 e cinnot Feed 
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1 1 SAL. 1 10. J. VI. and 4 . Parl. 1. Ch. II. they are declared puniſhab e as Ss, 8 | 
3 8 Fine by" /arding, Att 43. Parks6. Q. Mag. | T. 
_ * TF ay cat Horſes whdey Three Year old, to be fold out of the Sean ay af. 


them dy t Act; and by the 22, A#, Parl. 1. Fa. VL if Horſe ny ringer making Diffe. 

rence as to their Age) be carried beyond Sea, the Horſe, and p, and ook of the 

Owner: are eſcheated, 75 their Perſons to be puniſh'd arbitrarily. It 10 declared by that 

Act, That there were ſeveral Acts before diſcharging the Epo en of Horſes; vine 

. Ifeenonefave this; and therefore theſe behov'd to have been Acts of Council, or unprinted 

Acts of Parliament, tho generally all Acts inferring Eſcheat ſhould be printed. for Certiora. 

= tion. Theſe Acts are now in deſuetude, carrying Horſes out of the Country being an Im. 

_ provement of Rent, tho' that was then diſcharg'd upon the Account of our Wars With 

E England; But it would appear, that the carrying Horſes out of the Kingdom till they be 

Three Years old, was not diſcharg d upon the Account of War, but to the End the Horks 

ſhould be an 0 till they 2 a greater Price, 0 io Thould it in more Fant there. 
fore this Pro ibition, it hould fill 135 


'Y this AR, Tallow tr anſp is ed; 40 hs Reason dereof 1 given by the 
) 123. Att, Parl. 7. Ja. "boatule by the Tranſportation thereof it be came very dear 
at home; and therefore the Eſcheat of the Tranſporter's whole Moveables is added: 
But the Ill increaſing, the Moveables of the Maſters, and Skippers of fach 4 in which , 
it is tranſported, are declar d to fall under Confiſcation; 1 AG Jo Parl. 6. Q N And this 
Act extends the former to Strangers. wh 

Ir is obſervable, That tho' this Act diſcharged all Perſons to export ; - yet all other Ads 
mention Strangers, when it is deſigned that the Prohibition ſhall be extended to them; as is 
alſo clear by the Act 22. Parl. 1. Js. VI. and the 3 1. Ad, Parl. 7. Ja. II. 80 that it may 
| be doubted, if ſuch penal Acts ſhould be extended te Strangers, 'where they are not mentio- 
ned; and if the Words, ail Perſons, are not, in our Acts, to be reſtricted to Native. 

Tuo' by the Civil Law, the Owners be liable for the Skipper 's Fault, i in {far as concerns | 
the Prejudi ice done in the Ship; yet it ſeems hard, that an Owner's Eſcheat ſhall fall for the 
Ski per. 's taking in Tallow, e ſe rich Men would not be Owners; and Skippers might malici- 

ouſly cal their Owners: nd therefore it ſeems, that by Maſters, here ſhould. 138 a. mean'd 
Skipper and by the Civil Law, the Skipper was called Magiſter nauir. 
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favours of the Perſon injured, he may renounce it,; and purſue before the Judge of che Juri 
1 78 WE 201 W e obtrüde this Statute. . 
71 We r TP [1 70005 n 
n "this Act, Vid. es g 1. Part, 5. 40. 137. Hh 45 1 Ro „ 
nt Lot ay 33 4 1989380 8 2 
XXXVI. Y;this Act, Sener vs Deer ars! _ pay 40 Shilling to the Kia; wa chert Reſetters 
B Tem Pounds. Nota, Reſet in ſome 2 and in his is more ſeverely puniſhed than 
— the Malefactors. The Pain is 
at lll, my 


OM 


XXX. 


- * n „ 
—— — * 1 A 1 — — 


„ „ * 
= —— —_ 22 — 114 
1 : = \ - LEES 
1 * F _ ! 
- Ng Fro cats => en — — 6ꝶ——'— 4 
. = 
4 


XXX. 


i \ 


XXX. 


0 
[ 
' 


augmented to 100. J. Ac. 210. Parl. 14, Ja. VI. a 
N with Guns is declared rar by gy 8205 9. Peg . and 


Ne 16 1 . . I 
14 ta ef 1 + e 1 W a 2 


7 
1 * 
W — — —— — — 
PEI Ce 2.2 — — — 


W 
N c era pier f- 


A — * _ A * 
n N Ms co 
* > * j by A : E. 9 
" — F : 2 
N 5 
% A ee 4 8 . 
ys, 1 d 
* 
% — 
* « ; x 1 7 . 5 6 ' 4 18 ; 2 4 , , * » 
ol . Ft x4 : - * o 1 i 7 14 \ j 
* 0 - - + © * 5 * 
; C * . * mY y i of % * K * « * _ Pi * . 
J 1 8 * 2 ” * 0 0 * Fe 4 * N N "ay * 15 * 8 4 2 ho «oh 4 4 2. OW Os. NA 2 8 — — _ — I x * * 
e * * 3 5 be S * ; m 2 — _ A * 9 . ve 4 F Me EPI e * N ” "TT 19 55 e ? ay . r et Ae 3 as FIRE 
A o - 1 * * N * 1 N : Y - a Ky ** . . a PR 7 
«<8 3 * „ = -_ ts. as Ms i * 3 8 2 9 þ 
0 1 Oh ! 4 5 | v * 1 - * . i * F l 5 
LI. OD /ſerda lion the derm Furmmmo lig äaames 1. x 
1. | 4 | | FLY Wi 4A | . 
ol. - 4 . | ach ; * | a RE | X * 99 
* 1 * . o 
. . 2 1 . 4 8 669 LONG an "WOE — 5 — \ they a amn I I IIED im; 0-4 * Ni 7 ne Es — oy — = LE vi A — =. n 9 9 Nr 2 
— . : „ * a 1 in 4 : 4 
1 i : N 1 
. g 6 Wh ” x 4 0 a ? i : F ; 2-1 i . * 1 
. ; © Es : 3 ; . pr . So | | 
2 ; | Sala % | # th - 5 n 
0 12 i . o d - A x : Y * 7 
* heſe Who wil reſett, maintain, or do Favours to | ma 
* 


LI That there are ſome manifeſt Rebels de gure, and ſome de fand: Such aste denoun- 
ced, and regiſtrated, are manifeſt Rebels de jure; for tho the Lieges know them not, yet 


they ought to know them; and it would ſeem, that this requires a Denun cit within the” 
y —— the Reſetter lives; Act. 126. Parl. 12. Ja, VL. And tho that AR bear, That 
K 


W at the Head- Burgh of the Shire be f fficient; yet it ſeems that the Denun- 
ciation being only a tranſient Act, Is not ſufficient to put the Lieges in mala ſide, except the 
Rebel be Ys as Reg! 
Such likewiſe as are by poſiti decla have | 
expreſt in the Act 11. Parl. 8. Ch. II. Sef: 1. are likewiſe manifeſtRebets. de jure, 


"a 


e all 


are obliged to know what is in Acts of Parliament: But it has been doubted, whether the 


reſetting even of theſe, after they have been allow d for many Years to appear publiekly in 
Kirk and Mercat, to the Knowledge of the King's Servants, ſhould infer pœnam ordinariam; 
or whether the ſaid pena ordinaria can be inferred, by reſetting ſuch as are mentioned in a 
Tuns are manifeſt Rebels de facto, whom the Pannel knew to be Rebels, or Traitors, 
tho' they were not denounced: And thus Hamilton of Monkland was forfeited for reſetting 
his own Man, whom he had ſeen in the Rebellion: And if a Man did ſee one kill the King, 


or ſhould aſſiſt Rebels in Arms, before they were defeated ; it were ridiculous to alledge that 


this were not puniſhable as Reſet, becauſe the Rebels were not denounced Rebels, ſince they 
could not be denounced before Citation; and the Danger in reſetting actual open Rebels is 
greater, than in reſetting ney Vagabonds. But this Kind of Acceſſion muſt be infer- 
red only from clear Qualifications of Knowledge; ſuch as theſe whereupon Lawrie of Black- 


wood was forfeited, Winter-Seſſion, 1682. In which Proceſs: it was likewiſe found, That 


Letters of Intercommoning were not neceſſary to infer notour Rebellion, becauſe Denuncia- 
tions for Treaſon include Intercommoning ex ſua natura; it being hard to leave ſo dangerous 
Certifications to be arbitrarily inferred from r And the Acts of Parliament require 
| very wiſely, that the Rebellion be wilful. Theſe who are here called manifeſt, and open Re- 

belt, are by the 4 Ad, Parl. 1. Ja. I. called Notour Rebels; and notorium, by the Common 

Law, is that which is committed palam, & inſpectante 705 & non eget probatione; Mat- 
theus, de probat. Cap. 15. Clar. & fin. Quæſt. 9. which 1s to be underſtood of that which is 
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By the 97 A, Parl. 00 V. Such as reſet any Rebels, are puniſhable by Death, and 
Confiſcation of Moveables: But it ſeems ſtrange, that reſetting Rebels for a civil Debt ſhould 
infer Death, or that reſetting Traitors ſhould infer no more; and therefore the 144 Af, Parl. 

12. Ja. VI. is more juſt, ordaining the Reſetters of Rebels to be puniſhed with the ſame 
Pain that the Rebels ought to have been puniſh'd with. By this Act alſo, all Men are bound 
to ſearch, take, and apprehend them, or to certify the King and Council of their lurking in 
their Bounds, /#6 pæna taliones. „ | wk > own 
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+ By the 29 Statute, David Il. The Reſetter is not to be puniſhed, till the princi al Milefa- 
. For be convict: But this was repelled in Blackwood's Caſe, becauſe he had reſet Perſons that 
were de fat7o.notour Rebels: And certainly if a Man ſhould reſet a Company of notour Re- 
bels, who could not be comic, becauſe they could not be perſonally and diflintly Known ; 
yet the Reſetter might be convict. = %% ta ative 
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to be; pet all Deacons are diſcharged ; 
1 86. Par, 6. Ja, L and Wardens are appointel Ab 103 Part. 75 4. 
, And thereafter Lt are. brought. in; Act 5a. Parl. 6. Q. M. But now Deacons are 
kk to all, incorporate; Trader; but Maltmen are 7 5 harged to. have Deagong, BV Act 29. 
8 a In Jae. MI. ot yet if a Trade be, not in Poſſeſſion of a Dexconry, they e begin 
tochoole Jeacons wit out firſt obtaining Liberty from the Council for that Effect, by Petition; 
Pen Bid ic Peace of the Nation thought concern in all Deaconries: And in a 
de ce of the. Tradeſmen of Barni ſtand, againſt their Magiſtrates, concludi 

e 7 b * to have Deacons, becauſe their Charter gave them as great Priyileges as E- 


cons | ut did not oblj | o have them | > wes + Cs + 0 Lis 
Di. 1 8 them to have them; and therefore, they having liv'd i long 188 
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tuin Ning and People, were 4 in the Kin an 1 1 Baut againſt the 4 
ſame Crimes Vid. 3: Hen. V Cap. 10. 12 1 Ig 


ns 4 That tho the 1egillative Power b 0 to Ae „ King | in the Parliament = 
yet the judicative Power belongs properly to other Courts; and therefore b aq this Ad, 
private Cauſes are appointed to be difcuſs'd before inferior Courts; and the Parliament 
— not be Judges in the firſt Inſtance; ; but a Ty _ 25 Caſes a are intented befor | 
t em. LA 


Ho by this a it be ordeind, hier honeſt Men be peel to modify 1 | 
yet this Modification now belongs to the Exchequer, who modify "= Ms. 
when the Signature for the Re- inmiſſion paſſes in the Exchequer. I 
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ö 0 and all thn 
made, or Privileg Fane by them; but was not deſigned to exclndethe Civil and | 
Canon Laws, which b Ir many of our Statutes are called The Common _ and afe 

flowed in this 9 and to A the Ow Laws in 2. os a . Park 6. 
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XIX. T3 HIS 3 AR a gainſt wit orting of of Money, is. Laſer many wald Mvertly Mes 
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ngers for their Charges, by the 11. Ac Pak. 1. Jef. 3. Ch. I. But many thinkit. 
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8 T HE firſt Part of the Act, diſcharging Officers i in the | ths ae any Man b is 
e indicted to be upon his Aſfize, ſeems to be founded upon the Stfpicion that ariſes | 
3 from an Intereſt they ma have in havin the Pannel convict, ſince a Part of his 
AUA ſcheat· belongs to them; and therefore I think thi $*thould: not be extended, to exclude an) 
ba, Officers within the Shire, as may expect 10 Share, ſuch as Commiſfars, Ge. The &- | 
Cong 7 d Fart of the APs which diſcharges thoſe who' TT! Man to be upon His Aſſize, en | 
1 Inforthers, and theſe who gave Advice for "raiſing the Libel. But, from 
1 Bo Arr of the AQ it clearly * rs, that it is not generally true, chat when a Sr 
| aſked 8 an Act the Deed is not null, tho the Penalty be due: for it is here forbid 
"that any Officer, or other 10 indicts a Man, thall be on his & = under the Prog 
Ten Pounds; And yet certainly this Act would ſet the Informer eing on 2 
And tho! to this it may be anſwered, that thlis is unlawful by the 4% of? | os, prior to 
All Law, and fo this Law is only declaratory; yer that cannöt be afledged as to diſchargin; 
Officers within the Shire, to be upon Aflizes. ' It may be Alle alledged, that this Penalty. 4 
_ "only irrogated, in cafe atiy ſhould paſs on ſuch Aﬀzes, without being known to be fuck. 
"Bur I do age Ger at we in our ParlatinInts confidered not the ſubtle DiftinRtion Þ* 
twixt Acts, A n and theſe which . "attum ir ritandb, vi 
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excommunicantur, & | —_ de Rapt. Bur 15 France does confiſcate ſhipwreck d Good 1 
Le bris eſt confiſque au Seigneur Soveraigne; Bodin. de Repub. C. ult. where it is aſſerted, that 
this was the Law of both Eaſtern and Weſtern Seas: Which is falſe, for it is not the Caſtom 
of Holland,” nor Pole, nor Denmark; Vid. Curick, ad Tit. 9. Jur. Haus. With us, if no l. 
ving Creature eſcape that was in the Ship, the Goods are Wreck, and belong to the Admi- 
ral, 5 Gift from the King; but if any living Creature eſcape, neither Ship nor Goods are | 
Wreck; as was decided where only an ds eſcap'd, 12. December, 1622. And yet by the 
- preſent Cuſtom of the Admirality, tho' no living Creature eſcape, the Admiral fecures only 
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Goods as 1 the one Caſe as in the other. 3. Even in Goods that are throwu 
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1 a be ſuſtain'd in Goods forc'd from the Proprietor by a Tempeſt, ſince there is ſome Conſent 
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a Right in the Public: And it may be well e That either the Property is loft by the 
Shipwreck; and if ſo, why has the Proprietor Action againſt the Seizers? Orif it be not loſt, 
how has the Fick acquired ihe Property? for duo non poſſunt efſe domini ejuſdem rei in ſolium. 
5. There is leſs Reaſon for a ſhorter Preſcription in ſuch, than in any other Moveabſes; for 
in other Goods there may be a preſum'd Deſign to quite the Poſſeſſion, but here there can 
be none; for it is palpably to be imputed to Force. 6. This is deſtructive to all Commerce 
and no Nation ought to ſuſtain it, becauſe all Nations will loſe equally by it. 7. The Owner 
5 may not know where to ſeek their ſhipwreck'd Goods, becauſe loſt in very remote Countries: 
amd often-times the Owners themſelves being loſt with them, leave none to proſecute their 5 
% Rights: So that upon the whole Matter it ſeems, that the Cuſtom of other Nations can fo } 
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< "HI RE a are now. no Wat vl 7M 110 Bode t but th 7 . kues ca 
A inen? from, the King, called, "Commiloners fo FW Phe BRAT won i 


And _Office ers.offending wilfull are to loſe their Offices for.a 3 this AR; bot ak 
A is not 5 only Punihmenk⸗ for ifa Judge execute A e Yen Rd he will diefor 11 
| and a Judge _ partial, or refuſing to do Juſtice, is to be} Kees" rigorouſly, Ja. 
Parl. 2. Aer 45. and if he be faulty or ne ligent he loſes his Office. if it be temporal, for an 
Year; or is to be ſuſpended from it, if it bo heritable ; Fa. I. Parl. 14. Act 76. vide Ja." 

Parl.5. Act 27. and Fa. III. Parl. 14. Act 105. * the Puniſhment of Judges offen. = 
184 8 in, their Offices, is now arbitrary, ſuitable - ds the Nature of the Offence. 
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T AC KS, which before this A& were only perſonal Rights, a were only valid againſt 


the Granter, are by this Act (for encouraging Tenents to improve their . 
Tacks, and for the Security of poor Labourers) made real Rights, and defend agal 


all ſingular oucceſlory ; that is to fay, the Buyer, or the 1 Fa of Liferent-Eſcheats, ohen 


J 


not ſecure againſt ſuc 


his: Crime. This Deciſion agrees With Cn 81 :206: and Deciſipf, 1570. Hume of Man- . 
derſion: But the Council did juſtly think, That thisDeeiſion could net defend” the'} 
ofa. Ca {tle from giving it up to rhe King, ſince Fortalices are not made for ABof 


ed lo as 10 defend all Tackimen,- whether of Tenements within Town, (the the Ae. 
ſcems only to be made in favouts ot poor Labouters of the Ground) ör of Caſuslities; ſuch 0 — 


viding always theſe Tacks be cled with Poſſeſſion; for Poſſeſſion is the ſame: Th 


the laſt Tack with the firſt Poſſeſſlon is preferred. And the Reaſon why they uſed Safihes 
more uſed after this Act of Parliament, by which Po 
with Poſſe 


upon Payment of the old Duty, was not ſuſtain d againſt a ſingular Succeſſor; 26'Zuly, 163 1. 


| . 8 2 8 . y 0 2 * 
| 15: Fune, 1664. Thomſon contra Reid: And for the ſame Reaſon, a Diſcharge of the Tack- 
duty. before-hand, tho for an onerous Cauſe, and tho'-rhe Diſcharge was in the Body of the 


tention was to be aflow'd, by.an-expr 


* d, no ſingulas Succeſſor could know, even by Production 
of the Tack, whether there were any 15 Sp, Y 


D 1 3 « 
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prizers, or Donators to Baſtardies, or ir here? but if the id fall in the res A 4 
4 8 2 g x , o 7 2 2 2 Led 244 6 "4 1 
ands, thro” Ward, the Tack ſleeps, andeiswives again ar the E tion of the Ward; Vid © 
. "DD A. Pt J y, 8 


on Ach a6. Pan. J. Je. IV. and de win defend againſt Donators'to Forfeiters, ho".-XYI. 
© Tack be net confirmed, if it be ſet for an weint) Duty, and pee Deſign to prefudge 
the Fisk; as was fund in zhe Caſe of Genet Bat ee die Fenents'of Ca 8 
7 9, 73674. For tho @&: Rubric-fays,' t r rn > «xs 22 * I ett . 6 OR. oe 

Bears, cs ee, they come; Nd as no Fackimen craved-ever a Oer mater to 
defend againſt Forfeit. nak C110! aboufsts Securities A They were 
een h Delinquencics f and might probably-prejudge much the Ring? Inteteſt; : 
by tempting-them. to follow; their Maſter, if they nel that they behovf'to be forfeited by 27 


g; ſo it Would ſhake:looſe alf poor Laboupets Securities if they were 


. 


Deeiion could nor detend the Tyrkfnn =—= 
Ground; and therefore alſo ſummar Warnings are lowed: from chem dn Six DS © N 
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Tao this Act be only conceived in favours of Labouters of the Grund; yet it is extend 
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as Salmon-fiſhing, Coal-heughs, Coal-work, Sc. and generally it extends to all Tacks, but 
not to Rentals; for theſe are Tacks for Graſſums and Entries, and ſo for ſmall Duties; pro: 
Tacks, that Saſines are to Alienations; and of old ſome Taeks had Safines, or Inftrumentsof 
poſſeſſion, but neither was neceſſary, nor is now uſual; but Poſſeſſion is ſo far neceſſaty, that 


then, being to make the Tack real, and to defend againſt ſingular Suceeſſors; this was no 
, Reſon makes 4 Tack"a"realRight;" but. 5 
preferred to an Appriſing, tho' the Appriſing was led before the Tack was cloth d 
Tow, ſince the Lands were denounced after the Date of the Tack, March, 1626. 
_ Since Tacks are only. 1 valid againſt ſingular Succeſſors by this Act, therefore Obw- = 
ligations not to remove a Tefent, will not be ſuſtained againſt a ſingular Succeſſor, - albeit it 
be expreſs'd in the Tack, tho! that as a perſonal Obligement be valid againſt the Setter and 
his Heirs; for if this were ſuſtained, the Buyer would be thereby debarred from uſing and _ 
improving his Property as he thought fit, contra naturam Dominii And that it is not of the - 
Nature of a Tack, is clear from this, becauſe Tacks muſt have a certain 1h, which this has 4 
not, tho the Obligation ſhould bear not to remove, till Money lent at the ſetting of the e 
Tack were Lan, 5 June, 1664. Thomſon contra Reid: And for the ſame Reaſon, 4a Tack  * + 
ſet to one during his Lifetime, with expreſs : Proviſion to receive the Tackſman's Heirs as © 
kindly Tenents, for Payment of the accuſtomed Tack-duty, will not be valid againſt a 'fingu- _ * 
lar Succeſſor, as wanting à certain Iſn; albeit the Tackſmen offer to reſtrict the Tack to the 
Life of One Heir allanefly; 2 March, 1626. And a Tack ſer from Five Years to Five Yeats, © 


5 : 


a Tack 18 


* 


But Tacks. are valid, tho they bear no ſpecial Lime of Entry, ſince the preſent Time is, in 
the Conſtruction of Law, preſumed to be the Time of Entry in that Caſe; 4. Derember, 
1629. As alſo, ſince a Tack muſt have a certain Tack-duty, as well as a certain Iſn; therefore, 
where the Tack contains not a certain Tack- duty, it is not valid againſt a ſingular Succeſſor; 
and thus a Tack bearing, That a Tackſman ſhould retain the Annualrent of 600 Merks, for 
the Tack-duty, would not have been valid againſt a ſingular Succeſſor, becauſe in that Caſe, 
there would nothing have been payable to the ſingular Succeſſor; yet if the leaſt Syperplus 
had remained over the Payment of the Annualrent, tho' it had not exceeded one Peny, the 


Tack would have been valid; becauſe there would have been, in that Caſe, a Tack-duty 


Tack, will not defend againſt a ſingular Succeſſor: And this very Statute bears, That theſe 
Tacks ſhall be valid to the Tenent, for ſiklike Mail as they took them for; 31. Jauwary, 1627, 
Roſs contra Blair: And therefore it being controverted, Whether a Tack ſet to a Crediror, _ - - 
wherein he was to have Retention of the'Tack-duty, ay and till he were „ 20 
of the Sums due to him, ſhould be ſuſtain d againſt a fingular Succeſſor ; it was found, III. 
December, 1671. Currie contra Olipbant, That the Tack was to be ſuſtain'd, becauſe the Re- wo 


3 


Paper a-pare”” cls Clauſen the Body of the Tack itſelf, and notbya © ' 

Per a-part, and becauſe the 'Tackſman'was'to-pay a Dozen: of Hens, and another of Ca- I 

die and . che 8 Mn that he Was! to retain; and was to relieve the Setter of the pu- 

Tack whale which was to be in Place of a'Tack-duty:* But tho this may hold where the 

q ack bears the Sums expreſly, whereaf the Tackſman is to have Retention; yet it were very 
angerous to allow Packs bearin g only in 


dane rn to allow'Tacks bearing-on!; t 7 That iſte Tack{man Ibould re taitt his Tack. 
duty ti de were paid, and reliev'd of what. Sums were due to him, and for which i flood 
engaged: And if this were allow 
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* 


Superplus due, which might be in Place of a Tack- 
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1 ad it cannot be denied, but that the firſt Heſign of thisStatine was to continue Tack, 

V, the Tackiman paying the true Duty; and therefore this Act ſays, They ſhall be valid for 
hey 15 Si aſſedatio fafta eri 

nes certam contineas nurcedem, non valet ex e ſi eudem merces 4 4% fit Calo, a, 
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| ſetter ſhould loſe thereby; and therefore a 


* 


* 


x 


. * * Wenne n. 8 * — ea. MY 3 nr * 
y e e Rr be. to: 3 Ys 8 
1 * - 93 93 1 7 7 # 
| EQ GE 8 Cc EN 
3 * 
, 1 
— — — 


duty : An 


ſicklike Mail as they took them for." And Quig, Page 205: ſa 


AR | 
: 


datio now valet, - And. therefore a Tack for 36 ib. of Duty, bearing, T N it the Tackſman 
ſhould xetain the Tack- duty for Reparations, was not ſuſtained, ſo far as concerned the 


Reparations, tho the Reparations were neceſſary; nor is there any tacite Hypothetic in our 


Law for Reparations, as in the Civil Law: But if the: ſingular Sueceſſor had known of ſuch 
a Clauſe in the Lack, the Lords enclined to think that the ſame had been Obligator againſt 
him; and yet a ſingular Succeſſor is not obliged to conſider a prior Saſine, except it be re- 
arenen or a prior Diſpoſition, nor any Aſſigney a prior Affignation, 5. February 1680, 
ß UAA. ⅛ oF ²ĩ . AU Dil · 805 3h 4 


but the Law of Holland agrees with this Statute, iNeol/tad. deciſ. 30. 
| | ; 3 3 „ AY vs 3 7 1 


* ; 


HIS; AR was, thought to have been in deſuetude, till it revived by a Deciſion, Fei. 
1666. Lord Lee contra Mark Portesus; but it is yet ſo to be underſtood, as that the 
Land ſet in Tack, muſt be valu'd according to what it was worth when the Land 


was wadſet: For if the Land be improved 8 Wadſetter, it were unjuſt that the Wad- 
adfetter improving Land will not loſe his Tack, 


tho' the Land become Worth more than twice the Tack-duty. And the' it would ſeem, 
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- By, the Civil Law, Tacks were not valid againſt ſingular Succeſſors, L. 9. C. de hrato; 


that there is a Contradiction in this Act, becaule it ſays in the firſt Part, Thas if any Man 


Mail, or near thereby, that theſe Tach ſhall not be keeped, but if they be ſet for the very 
Mail, or near thereby. Vet the Anſwer is, That this Law was ſo worded; to ſhow that the 
Parliament deſigned, that Tacks after Wadſet ſhould: not be keeped after Wadſets are re- 


has wadſet Lands, and ſyne takes them for long Time after the Land be quite out, for half 


- deemed, except they he ſet for a Tack-duty ſomewhat proportioffableto the Worth of Land. 
And becauſe this could not preciſely be determined, thereforg, by comparing theſe two Ex- 
preſſions, it is clear, that ſuch Tacks after Wadſets are to Be ſuſtained: if they be ſet for 
more than the Half of the real Duty, tho' they be not for the full 4 0 A 
Tunis Act is in effect but an Exception from the former Act, which having appointed all 
Tacks to be valid againſt ſingular Succeſſors. This Act begins, But if Lands he wadſet, 


- 


and the Heritor Granter of the Wadſet be obliged to grant long Tacks for an inconſiderable 


Duty, after the Lands are redeemed, theſe Tacks. ſhall not be kept. And therefore it may be 


argued, that this Act ſhould only defend againſt the'Setter, but not againſt ſingular Suceeſſors, 
becauſe: the preceeding Ad, from which it is an Exception, was only conceiv'd to ſecure againſt 
ſingular Succeſſors. But to this it is anſwered, that the former Act needed not ſecure againſt the 
Granters; for they were ever, and ſtill are ſufficient againſt them: And this Act runs not againſt 
ſingular Succeſſors, but in general declares ſuch Tacks null as exorbitant and uſurary, and ſo 
ſhould be null againſt all; but if there be a valuable Conſideration to clear that they are not 
forc'd and exorbitant, they will be ſuſtain'd ; as in the Caſe, Polwarth contra Hume, 7anu- 


ary 21. 1662, where it was found, That a Tack for a Duty far within the Worth; to be gran- 


ted after Redemption, was valid, becauſe it. was by one Brother to another, who might have 

given it for a Patrimony, and the Brother who got the Wadſet, was excluded by a Life- 

renter Thirty Six Leas. JGG CS 
Turx Tacks, who are to begin after the Redemption of Lands wadſet, are valid againſt 


ſingular Succeſſors, tho' they be not cloathed with Poſſeſſion prior to the ſingular Succeſſor s 


Right, becauſe they are a Part of the Reverſion, and not becauſe they could not begin till 
the Lands were redeem'd ; for if that were a good Reaſon, then a Tack, whereof the En- 


try is deferr'd for ſeveral Years, ſhould be valid againſt a ſingular Succeſſor, who had got 2 


Diſpoſition of the Lands long after the ſetting. of the Tack, tho“ before the Tack was cloath- 
ed with Poſſeſſion, which is not true; and if it were true, ſince Tacks are not to be-reg!- 
ſtrated, no Man ſhould know with what Tacks Lands are burdened, for this can be known 
no otherwiſe but by. Poſſeſſion. F 


Tazss Tacks which are to follow Redemption are valid, tho! they be not contained in 


the Wadſet, if they be of the ſame Date with the Wadſet and Reverſion, as Haddingzon ob- | 


ſerves; but in this Caſe it may be doubted whether theſe Tacks ought not to be * es : 
ſince all Eiks to Reverſion are to be regiſtrated, or elſe how can a ſingular Succeſſor know 
them? And yet it is otherwiſe in Tacks, which are to follow: Redemption of Annualrents; 
for as an Annualrent is different from the Land, it being but a Servirude upon the Land, ſo 
the Poſſeſſion of the one cannot in Law be conſtructed to be the Poſſeſſion of the other. 


IDE Star. 2. Rob. 1. C. x. But now Spuillies are purſu'd'before theLords or Sheriff 
as other Civil Actions. There are many ſevere Acts in this King's Parliaments againſt 


| Spuillies, becauſe there were many then committed: by the Donglaſſes and others. 


»# 


n 4 OE 
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A _ by the Chancellor Sir William Creichton, and thereafter. by Sir Alexut#der Tivingfto 


and Stirling, where He then was. Vide Obſerv. on g. Act, 11 Bari Cb. l... 


ties return to the King, they are expreſly ſuppreſs 


mons, or obtains Warrants for apprehending Malefactors rift alſo che. Malefactors, 


aſſault Houſes, or riſe in Arms, with Conſent of the Three Eſtates“ But this i A Freat N 
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EINE LED: Hul, and Bardi, and Sornars, amd fun like Rinmers, areibyithisAR-to 
be ilnpriſodd; and have their Ears nailed to xhe Trone fon the firſt FaultzFand to be 
Li bang'd for the nett; and ſuch. as feintie themſelves to be dumb are pumiſnable by the 
enefal: Words. of this AQ/-or;athers fab ike) Remiers-- Bur it: may-'be- doubted, if ach 
uniſhments inferr d 4 gent lex t, can he extended beyond amarbitraty Pumſhment; arid 
yet the feitieing ones Self dumb, therehy to draw Money from the People) is /pebies 
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- nih'd with us, 4s Regrating: By this A it is puniſh'd as Uſory,/ and by eſchearing the 
Victual, and yet this Wen has never been practis'd. — — Courſe 
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ß buying and keeping of Vidual 4 4 Dearrh, is a Crime an all Nations and is pu- 


XXL. 


XXII. 


to prevent this Crime is, that either the Secret Council ſets Prices, in Caſes of foreſeen 


Dearth, or elſe the Magiſtrates: uſe in their feſpective Powns, td cauſe break open the Doors 
where ſuch ViRual is keptz and fell it at-convenicnt>Prices; . which is warranted by the 29 
Act, 4. Parl. Ja. V. Vide Crim." Pratt. Tit. Foreftallerss. danοον, ee e 


HE eſcheating of old Corn: ſtacks that are kept idonger than Tue, was found to be in 
1 deſuetude at the Juſtice- air in Jeuburgh 1669. fan the firft Bartcof the Act, ordaining 

all Victual bought by private Perfons, more than will entertain their Families for that 
zropt, to be therefore caſcheat, is alſo in defuetude This was punith'd"in the Civil Law 
ber L. Jul. de annond, and is puniſh d ran filuei crimenextianr ding tum, E. C. F. de get nor. 
crim. and ſuch as are guilty of it, were. called Dardanurii or Neueuditoren, Tholuſ. Cap. 
F/ . 1990 
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CTO only ſuch as keep out their Houſes upon publie Accounts are puniſliable as Trai- 


4 N 


ged by Letters from the Council, to render them as uſe is by Heraulds, they are alſo 
punithable' as Traitors, in oaſe:of; Conte 


and; not as Treaſon. Not only are ſuch las keep our their Houſes immediately agalaft the 
King executed as Traitors, as we ſee in Robert Jrumms Calc,” Who was executed January 5. 


1615. but ſuch as hound chem out to keep their Houſes, are executed as Praitofs: And 
thus the Earl of Orkney was executed for hounding out his Son, February 5. 1615. tho' 


NLINA in oaſe:ofContempri; but if theſe: who' keep out their Houſes upon ALIEN: : 
private Feuds, do thereafter yield them, the keeping them out is only pumſhable àrbitrarily, 
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hounding out be not expreſs'd in this Act, for hounding out is ſtill Art and Part; but the 


Juſtices refuſed, February 2. 1674. in Afiut's Caſe, to ſuſtain the gariſoning of Mints Houſe 
to infer Treaſon, except it as gariſoned after the Publication of the Lettexs of Fire and Sword, 
and that the gariſoning of it before did only infer Deforcement, it being commanded to 
_ by the Sheriff in the King's Name. By which it ſeems, that gariſoning Houſes to de- 
fen 


* 


d againſt Execution of the Law, infers not Treaſon, except it be dohe either upoh a pub- 


ic Account, or after raiſing and publiſhing Letters of Fire and Swgrd.” za Some argue 


from Act, That ſince the aſſailing of Houſes where the King's Perſon is ſhall be repute 
Treaſon, if it be done without Conſent of the Three Eſtates, that therefore it is lawful to 
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ſtake, for no Oppoſition to, or invading of the King, can be juſtified by a Warrant from 


the Three Eſtates. And the Meaning of this Act is, That tho' it be pretended that the 
King is Priſoner in any Caſtle, it is not lawful for ny private Perſon upon that Pretext, to 


raiſe Armies and invade that Place, without Authority of Parliament: For it is dangerous to 
make private Perſons Judges in ſuch conſiderable Cale | | 
ding Caſtles, on what Pretext ſoever, is declar'd Treaſon by the 5. A, 1. Parl. (B. II. I 
Occaſion of this Act was, becauſe this King had been twice kept in Caſtles in His Minorit 


* 


vernot; and at both Times Endeavours were uſed to beſiege the Caſtles of Edi 


% 


+* i 1 3 * 3 1 f. 9 ; % 1 1 3 , \ - 7 Tc : 
1% % YOUL HGH 71-BORG-04 7: Mell DIL nell 


DV this Ad, Regalities, returning to the King in Property, uit either by Sale or For- 
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I) feiture-(for the King's Property is never erected” ins Bagel y but ina Stewarrry 
f Sheriffs a Fil 


— ſmall be judg'd by the 'ordinarily' wWhen Regal. 


and the dener ue and r 5) Regal 
'd, and erected of new in Stewartries, as 


Orkney, Act 13. Par]. 2. Ch. II. 


BER. That regulariter, theſe who dwell in Regalities are nt: ſubject tothe Sheriff, 
vide Act 43. Parl. 11. Ja. II. And Erections of Regalities do ordinarihy bear 4 Power to 
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opted A 2 3 3 any 025 
Juſtice. chin not the Purfuit- and raiſe it ft an 
Crime And wherehs ie 49 ſid; That it ball not be:lawfinho lum ro trag lane fach 3 

letter un che K ing: the Meaning is That ifo the Informer ãghqpantly in 
rime, as if it were a ſmall —— if Heaſhauld inform only that to be 45 © 
Riot which is Treaſon, the Juſtice- Clerk may raiſe the Purſuit as for Treaſon : | 
Iris that_ſmce- by this Act the Name 8 of Dittay in the Parteour 
Roll is to be conceald, (which is done for encouraging Perſons to delate) that therefore 
Treaſon ſnhould not be given up in a Porreons Roth" or elſe the pena talionit is mo nor do 
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form in a 


IJ remember, that Treaſon Was taken up of old b. And if chis were allo yd, diſcontented 


Tenents e rr e e n een r e e d eaſily 10 
defiroy oe r foo 1% bs 12 1 . 64 21 ge, wages a 28 
1 ie ty 2: 12 yah 17 215 r 81 ws to: at 57.0 5 | £ 
appoints-the-Srikers. of falſe. -puniſhed yo Law will amd by the 
fart. 75. J V. it is otdained, That they tb fag Money, or counter ite the 
25 ing s Irons, foal}: puniſbed atrunding to the did Law; 444 8 et 1 no Law before 
arl. 5. fa. | uniſhes 
only with Death the Hoe: btingers of; Flack Money, that is to fay, Copper 3 3 ant 
b the At 950, Purk91 M. che Home-bringers'of. the falſe Coin ſhould be delated, and 
the delaters is to have Wa Hof all hie Goods moveable and immoveable. But tho the 
Puniſhment of Treaſon be not ſpecified in any expreſs Act, yet ĩt pears that it infers For. 
feiture; for elſe the Revealer could not have the Half of the der's Goods immoveable. 
And I find one Drawmorid burnt for falſe Mon forgin the 27. November 1601, and his 
Brother Patrick Murray. burnt alſo, for Art and — red Counſel, and concealing the trea G52 
NG as a And the Sentences upon falſe Coin 
bear ordinarily Forfe eiture, vid 49: ac 1 5. vol.” Bur 1 were e to "make | 
an Expreſs AR in . N 0 
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P Act i is ni: 10 * SR, it was founded upon the miſſi 0 it » poſſe enen ah | 


1 primum © ſecundum decretun, ſo much treated of in the Civil Law; but in place of 
A cheſe are come our Compriſings and Adjudications, whereby, if the Debitor pay 

not, the Creditor compriſes and is put in Poſſeſſion; and if he redeem not within the Legal 
Won the Land Ig e to e pat ne without ed onac ' 26:40 
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De 8 v. this Aa So eye IEA of Poiſon is -Gifcharged:. under the es of 
7 Treaſon; and yet I find none puniſhed as Traitors upon this: And John Dick 
in Aud 1649, lor oiſoning his Brother and Siſter, is e but not 
x Be d forfeited ; but I believe he has had no Lands to forfeit. Nor do I ſee how a 

Judge can proceed leſs ſeverely in this Caſe than the Law appoints ;: ef] ecially 
FAS {ceing the AR is ſo expreſs, that this ſhall' remain 46 an aye "laſti ing Sets 27 
And the Reaſon why the Law is ſeverer againſt Poiſoning than. Murder is, becauſe no M 
can defend himſelf againſt Poiſon 3. and Poiſon uſes never toi be given but by Perſons who 
boys ſome Truſt, and ſo is Murder under Truſt, which is likewife Treaſon by our Law, 
nd ye et it was onl . capitally by the Civil Law, L. 1. SI. F. ad L. Cornel. de ſicar. 
Tho this Act diſcharges the — home of any Poiſon for any manner of Uſe, yet, Apo- 
thecaries are allowed to ws dring it home for their Medicins; and this is likewiſe allow'd by the 
Common Law, and Doctors; and there is a venenum bonum, as well as malum. And tho 
buying and inbringing of Poiſon be declared Treaſon by this Act, tho' it be not given, & 
by” the Opinion the „ it 18 "ey e he x tha © Cale, 8 ertrkardinaris 
thofred. 5 wen. Num. 21. 775 15 85 


HIS AQ againſt Strangers bringing * Poiſon, 8 2 ef as es a amongſt us, 
|. and it is hard te puniſh Strangers for a Law that they are not oblig'd to know; 
it appears they cannot be liabſe, except they be advertiſed by ſome Magiſtrate chat 
there is ſuch a Law, and that therefore they ſhould. carry back theſe Commoditios; and yet 
Þ dee ſhould actualy give Polſon, he would be puniſhable, tho“ no ſuch AR as this 


* * wn ſince every Man/is Wigs to kao: char it is unlawful. to give Pollo. © 
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Scarcity that then was; and at any Time of Scarcity, the Magiſtrates of any Burgh-Royal 


Burgh, and ordain the Victual to be ſold at competent Rates, if the Merchants be either 
unwilling or abſent; but if the Privy Council be ſitting, it is ſafer to make Application 
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ws 11S AQ, diſcharging the keeping of old Stacks of Corn; and the next Act, dif- YR 
charging the girnalling of Corn; ſeem to have been temporary, and the Juſtices xxxym, 


Lip - HIS AG, diſcharging the keepin up of more Victual than will ſerve a Man's Fa- XXXIX. 
| mily for a Quarter of a Year, and that they ſhall preſent the Superplus to the Mer- 5 
cat within Nine Days, ſeems likewiſe to have been but temporary, becauſe of the 


are in uſe, and may lawfully (as ſome think) break up the Doors of Victual-houſes within a 


to them. 
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— A BSER. 3 This is the firſt formal Act of Annexation; ànd tho' it bèar only XLII. 
r it ſhall not be lawful to the King to anal zie any Part of His annexed 

5 Property in Fee, Heritage, or Frank-tenement, without Conſent of Parliament ; 

yet this extends to long Tacks, for it is not lawful to ſet even long Tacks 

| of the annex d Property: And if it were, then the Deſign of [{Arſnexation 
nn migbt eaßiy be eluded; and the Orown irüpoveriſſi d. 

Ars EI this Act declares it lawful to the King to intromet with any of the anne d Pro- 
Perty, without, Proceſs of Law; and by 8 Al, Harl. 14. Ja NI. * or 
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ty, and diſpenſe therewith, per 2 5 b it 


Diſpoſitions, muſt reſtore the 


a 


# 4 


is appointed, 


Ix is here alſo fit to obſerve, ; Phat Diſpoſitions of Rights, made of annex d Property in 


1 


. % . Ü —- wvw. ² U.. ont 4 4 ; 
OsB8Eex, III. That when ele reduc'd, the Perſon who took ſuch unlawful 
| ygone Mails and Duties from the very Date of his Intromiſ- 
ſion; for his Right being contrary to an expreſs Law, he is not bonæ fide: poſſeſſor, nec facit 
fruttus ſuas. And this Act bears, That the Takers ſhall refound all Profits for the Time they 
had the Lands; 1o,that.the Poſſeſſor has neither the Benefit of a poſſeſſory Judgment, tho 
he has poſleſs'd Seven Years. Nor ſhould ſuch Rights preſcrive, being null, and contrary 
to an expreſs Law, & quod non eſt alienabile non eft præ ſcriptibile: Nor doth the Poſſeſſor 


Facers fruttus, conſumptos fuos, not being ng fides poſfſeſſor; and yet the Lords ſhunn'd to 


decern ſuch as had intrometted with the Rents of Orkney,\liable in Repetition of the bygone 


Mails and Duties, when their 1 were reduce d upon this Act, becauſe it had not been 


in Obſerxance, as ſame Lords affirxm d; and there was a moſt probable Ground of Ignorance 


XLII. 


XLII. 


the paſſing of a 


* a f 
VVVVVVCCCCCCCCCCCCCCCCCCUUECCCCCCCCCCCCCCCVCCCCCCCCCVCCCCV % is 8 
5 \ 8 the Wardens could not dad upon theſe, Crimes, which are call d The Points of 


the Crown; ſo neither can the Commiſſioners for the Borders, who are now come in 
ih Place.. The ans of the Exception made in this Act is, That tho' the War- 
dens cannot generally cognofce upon Points of the Crown, as Treaſon, Fire- riſing, Sc. yet 
they may, if ſuch a Trial be neceſſary, for Conſervation of the Truce; that is to ſay, if 
theſe Crimes be committed by common Robbers Ja e ere, 
B this Act the Wardens are diſcharged to judge, which is here called very odly to in- 


tromet with, any Thing that pertains to the N of the juſtice-air, ſaving the Points that 


are needful for Conſervation of the Trews (or Truce) that is to ſay; the Juriſdiction of the 


& 


| Wardens, by. this AQ, is prorogated to the Cognition af all Crimes, which were neceſſa 


"is 


to be judged by them, for Preſervation of the Peace betwixt the Kingdoms; and ſo the fir 
Part of the Act ſpecifying Treaſon, was unneceſſary, for it was comprehended under the Ge- 
neral : But now the Commiionet: of the Borders, whe are come in Place of the Warders, 
have Power directly, and ſo not only iaciufer to judge Theſts, and many other Points 
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T HO! this. At diſcharge:aty Regalities: to he granted otherwiſe than by Deliverance, of 

Parliament; yet they are rdinarily granted by Signatures under che King's Hand, and 
a Deſence propon d by the Vaſfals upon this Act, was fepelrd by the Exchequer, 1664, at 

Signature, containing a new Erecticn But F ſee not how this could be 
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+ Lords ofthe Safſen, the Ac is ſo expreſs and o location for. the Row AD. 15 | 


a new Juſticiar, who has very great Power and a . of Re- 
and takes off the People from an immediate De 
d of Regality gets Right by the Erection to the Angle 


ace 


Parl. 11. Ja. VI. diſcharging the Fus away tlie: King's /Cafſualities- in great, and they pre- 


ly, ſince they eſtabliſh a ſummar Juriſdiction over the 1 of the 


in deſuetude, for they plead beforè the Parliament, without any Gon or f 
are call d 5 for Coſt becauſe they may ſpeak for Money; 
old Journal-books, are: {till calbd Prolocutors, or Fore-ſpeakers: But Friends. are alſo, 1 in the 
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e much the prior and eſtabliſh” Rights of Sheriffs, ſubject the People to more juriſdi- 
ono and by Lone plying. Regiſters, diſtract and render \uneertain all Buyers, and others 
who are oblig'd to — the Condition of their Debitors; and ſo much is the King con- 
cern'd in Erections of ſuch Regalities, that they are expreſly revok d by all our Kings in 
their general Revocations. Tho by this Act it would appeat that Regalities ought to be 


| Toa ie whic — 6 both King and People, and is expreſſy contrary to the 2 69. 


null, if they be not originally granted in Parliament ; yet a 2 Confirmation in Par- 


liament is by our Deciſions found — — 


be'a Niedged that Confirmations paſs 
in Courſe without exact Conſideration: Whereas: fuc 


ilities © 


jects. And ſuch ye 


vious Grants do predetermine the Parliament in their free Voting, and therefore ſhoul 


more be regarded than they a g the e of annex d Property. Vide N on 7s . ae | 


and on Act . Parl. 6. Ja. I. £ + Sai ; 911. 107 | +6193 #3 2OTO! 6 ft 
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45 dis Act, and therefore are reducible; but it is very obſervable, that tho' theſe Two 
-. T. Probibitions fell under the Parliament's .Conſideration at once, yet the Parliament 


ht not to paſs ſo ſlight- 


T OT WIT HSTAN DING of this. AQ ſeveral ShetifMhips are ne in Fee fibce 


diſcharged only Regalities without Conſent of Parliament ; but they diſcharged heritable = 


Offices ſimply, as tending for ever to fix the Dependance of a whole Shire upon a Subject; 


whereas Regalities are only over a Man's own Lands, or his Vaſſals; but Sheriffſnips are 
over other Men. And were it not for this, it may ſeem that the firſt Act concerning Re- 


galities was hr 27 lince this Ack W 2 ſery'd = os: Wok Pope on . el 


| 44 Part. 18. Ja. VI. 


'H E Rubric and Body ort this Ad being 3 mokes Theft. to be 1 * \ for ha 

Rubric bears, That Sornars ſhall be puniſbed by Death; and the Act ſays, That Sornars 
| ſhall be puniſhed as Thieves; therefore Thieves ſhould be uin d; runde dans We 
tave no plays: mae Lan for puniſhing Theft SN g n 090 


bY 3 En 3 AY 4] Br 
| C RDINARY. Actions n Towns are not judged » wk y by oe c of he Burgh, 
95 this Act rene but by the Bailies. MIT; nn 


A i * 95 9922. 
HIS AQ, as to the Habit of Members of Parliament, is in BE nd fn je 1 
1 Earls, and Lords, wear all ſcarlet Cloth, with Bars of Exmine: The Duke has Fi ive 
Bars, the Earl Four, and the Lord Three, and the Burrows have no ſpecial Habit. 
TI HE | Fore-ſpeakers fan Coft, here mention d, and who are to have green Habits, were the 
Advocates, who were allow d to plead before the Parliament; and this Habit for them is 
ial Habit. They 
Advocates, i m our 


Journal-books, called Prolocutorss And therefore Aae are here 
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10' Where Treaſon i is ee d the Con No ire. to be An ind and cannot 
be let out upon Caution, becauſe the Orime is not bailable; yet where there is > 
Preſumption of Rebellion, tho it may he violent, the Party may be let out upon 


3 for ele « Perſon might be Pa without Probation ; for Impriſonment is aſevere 
Puniſhwent; Laune by BE: Lib. 4. R * Sex. * 9-/andixa. "WINS ſaid, 
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1 POTION IE 


be wwho' is accu d of Treaſon, may be let out upon Caution; and if he want Caution, he , 

t be impriſoned: And 3 by this AR it is appointed, That Per ſons flandered or ſuſpect £ 

ED Trea/on, ſhall remain in Firmance till they be tried by un Afſize; and this laſt is now in uſe. | 

Ba But there muſt ſtill ſome previous Trial be taken, by Precognition, and Examination, before 

any Man can be impriſoned, or his Goods ſecured for Treaſon, it being moſt unjuſt, to uſe 

ſuch Severities without very good -Ground. OO Eo oo 

BR AUsE this Act of Parliament ſays, That if Pen ſuns be parte Treaſon, they ſhall 

be tane, and their reg warded therefore; it was given as an Inſtruction oy the Council to 

the Circuit-court, 1683. That ſuch as compeared, and deſir d to go to the Knowledge of an 

Aſſize, might be bail d, and let out upon Caution; becauſe this Act ſtruck only againſt ſuch 

as would not appear, but needed to be taken: And yet this is not univerſally true; for if 

there be good Grounds from a previous Trial by TWO itneſſes, to ſuſpect the Perſon guilty, 

it is not juſt to admit Caution: And the true Speciality upon which the Council founded that 

Reſolution,” was, becauſe above Four Thouſand were dilated in that Porteous Roll for Trea. 
ſon; and it was almoſt impoſlible-to impriſon all. mb g | 


; 1 : © & 4 & 44 A * I : , 
? = 3 * r N * 9 * 7 . 1 _ * * 


E As 50, 51, 52, 53. are abrogated by the Union of England; and ſo is the 56. 
but though they be abrogated, yet the following Obſervations may be made from 
_ 1. From the Act 52. That the ſupplying the Scorrzb Towns, then under the Com- 
mand of the Engliſh, is declar'd Treaſon; as is in general, the aſſiſting of all Enemies to the 
State; Vid. 74. Parl. 13. Cap. 141. Ja. II. Parl. 12. Ac 50. For tho' we have no ſpe- 
cial Statute, declaring: the aſſiſting of” Enemies of the State to be Treaſon; our Acts running 
8 againſt ſuch as aſſiſt declar d Traitors, or aſſure with Eug liſhmen in particular; yet 
t is Treaſon by the Common Law, L. 3. F ad L. ful. Maj. And ſuch of our Nation as 
continued in the Dutch Service, during the War with Holland, Anno 1666. were forfeited 
B the Second Part of this Act, it is declar'd Treaſon, for any who ride with the War. 
den of the Marches, or any other Chiftain, # go away with any Manner of Goods, till thy 
be thirded; that is to ſay, till they be divided; for one Third, by the Law of the Borders, 
belongs to the King; a ſecond Third to the Warden, or Chiftain; and a Third to the A 
prehenders: For - underſtanding whereof, it is fit to know, That Lands, when taken from . 
nemies, become the King's, or the Commonwealth's, by the Laws of all Nations; but Move- 
ables, by the Law of God, Deut. Chap. 20. Verf. 14. Foſh. Chap. 8. Verſ. 1. when taken, 
were divided equally amongſt the Takers: But ſometimes there was a Diviſion, the one Half 
falling to ſuch as fought ; the other, to theſe that ſtaid with the Baggage ; and a fiftieth Part 
of their Part who fought not, was dedicated to the Lord; whereas one of five Hundred was 
only conſecrated out of their Part who fought, Num. 31. Yer/. 50. At preſent Grotins's Di- 
ſtinction, Lib. 3. de jur. bell. C. 6, 11, 12. is generally obſerved, whereby, if Moveables be 
taken by a Party led on by an Officer, who.only knew. the Deſign, then the Soldiers get no 
Share, but all falls to the Public: But if the Moveables be taken in Excurſions, or free Al- 
ventures, they belong to the Takers. And Vet. C. 5. N. 19. de jur. milit. ſets down the 
ſeveral Proportions, whereby Goods are divided amongſt a Party and Officers in Holland; 
where, if the Party exceed 50. the Captain gets a Tenth, the Lieutenent a Fifth, the Enſign 
a Third, the Quarter-maſter a double Portion, the Serjeant one and an Half, and each So 
dier a ſingle Share; but {till the Horſe get Double of what is due to the Foot. 
B this AR, which is a Continuation of the former, it is declar'd capital for any Man to 
take from another Goods, or Priſoners; which they are in Poſſeſſion of: From which it is 
-— obſervable in War, That Poſſeſſion, or Capture, gives only Right; thus, 1z/f. de rer. diu. 
Part, 17, tis ſaid, Item que em hoſtibus capiuntur, ſtatim jure gentium capientium fiunt : And 


therefore a Ship being E to belong to the King, becauſe one of the King's Friggots 
had beat the Convoy that guarded her, and was in Purſuit of another, and had taken both 
her and this Ship here controverted, if the Privateer had not interveen'd; and it being an- 
ſwered, that an actual Capture could only! &ftabliſh the Property, and this Statute required 
Poſſeſſion ; the Lords, before Anſwer, granted mutual Probation, for trying whether this 
Ship could have eſcaped from the Friggot, if the Privateer had not taken her. 


T T is Treaſon to raiſe a Fray wilfully in the King's Het; for this wilfully done, ſhews a 
Deſign to ruin the Army: And I find that the Maſter of Forbes was hang'd for raiſing a 
Fray in the King's Hoſt at Jeaburgh, July 14. 1537. The Words Without Cauſe, are 
added here, becadie if a Man doing his Duty was the Occaſion of raiſing a Fray, be ought 
not to be puniſhed / as if an Officer puniſhing a Mutinier;- ſhould: by: that Occaſion: raiſe a Fray, 
this would not be puniſhable! By the Civil} Law, ſuck as were Authors of Sedition in an 
- Army, (for a * properly Sedition) were puniſh'd as Murderers, L. 3. $ 4. F 4d L. Co. 
nel. de ſicariis: But if the Commonwealth wa in Danger, they were puniſn d as" Traitors, 1 


* 


"I 
E ta 


Death, Sand; Deciſe 165. . 9. Def. 12. ad: Voet. N 5 milit. C. 


Sheriffs, "Ing whoſe Office it was to raiſe the 
rhe l 8 Officers. = | 


V Vol. 'T fee the T 13, 10 Parliamonts N K James IL. 497. 5 


in A Searato and in akon 4 = _ Maj. And they are ever - where: now pupiſt's by 


ACT 


if the Authors cannot be known, 71 involv'd in the Guilt, are forc'd to ca Lots, Voet. ibid. 
Sometimes alſo, if the Sedition was carried on ſme gravi tumultu, & intra vociferat iunem, the - 


Guilty were-only-caſhier d, L. 3. $ 20. F de re milit. if the Tumult was rais d upon private 


ues or Grounds; but if it was rais d upon Prejudices 
ay it was ___ even in that Ca” r ak no en 
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e the Commonwealth, or 
Ret JON”! as Treaſon, | 
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. : RLIAMENT XIII. 


| 118 puttin ing 35 W ! in a Poſture of i was IP, ordained, LVI. 
WW» Stat. Will. Cap. 23. Stat, 1. Rob. I. Cab. 27. But all theſe Acts are now in 
3 Deſuetude; an the Act concerning the Militia is regularly come in their 9 
5 BE oe et the King may call for either; Vid Obſerv. on 4 Alt, 1 Parl. Fa. I. 
* the King's Letters by 1 0 1 is meant Letters to raiſe Fire, or Takenings 

107 advertiſing the Country. Out- hornt, is meant theſe who follow'd the 
Ring) 8 Horn, for hk the the N to dl 


Ws: 


His Act contains wiſer is fit to be 3 in Time of Peliilence; ; and Tx itwas LVIL 
an Affair to be governed by Chriſtian Charity, therefore the Regulation of it was re- 

ferred to theClergy; and upon this Account it is that the Act ſays, The Clergy thinks, 

without ſpeaking of King or Parliament; it being ordinary in our Acts of Parliament, to ſet 


_ down the Report, without drawing it into the Formality of an Act of Parliament: And thus 
in the 91. and 92 Achs, Parl. 13. 


Word, Zordi, mt be interpreted Lords of Articles. | . 
T H ERE was, of old, Dy reer taken from ſuch as came to Fairs; that b is to begs ſome LIX. 


4. III. it is ſaid, The Lords thinks it ee "y N 


3 taken to be a Surety for their good Behaviour, and was delivered back at 
8 Fad of the. Fair, if the Owners committed no Wrong during the Fair. 


1 T HI 8 AR; Is only to be interpreted of the Fees due to the Great Conſtable 4 Scotland, LX. 


who is now the Earl of Errol; for he WEED exact during the Time of , : 
but yet that Exaction by him at Fairs, in Time of Parliament, is in De/aetude : !/ 
other Conſtables have Fees, which they exact in Time of Fairs, by ſpecial Infeftment, as che | 
Conſtable of Dundee: And it is obſervable from this Act, That a long Cuſtom of exacting 
Fees and Cuſtoms from the People, is not warrantable, except either that old Cuſtom be 
founded n an old and Exprels wan, or n by n AS of an, . 


eengssnh,Ei ud enn en ag % 


PAR L 14 MEN T XIV. 


or Heritage: But that i oper Way of ſpeaking is not now uſed; for the 

diſpoſſeſſing a Man out of Heritage, is called Ejection; and Epections are now 

purſued be ore the Lords as ordinary Actions, but not in the pecial Way here | 

Deu cribed. . That Maxim of Spolzatus ante omnia i nan to 752 
puillies of. both Moveables and Heritage. bur all 


James V. 


Bx this Act, Appeals to King or Partament are utterly diſcharged : 7 But theC ieſtion 


| i » Whether only Appeals Ropping: Execution be hereby HO Ad it is alledged, 


Eee W That 


. Num. 40: And — Run - = 


7 5 


8 q 2 PUILLIES are 3 divided ; in Fame of Mevenbles, and Spuillies of Fee, LXI. 8 


1 thoſe Forms of Proceſs are to be conſidered at the dition of the Selfin, by xk | 
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LXIX, 


LXX. 


LXXI. 


in Deſuetude, - 


found, the Rents ſhall be beſtowed 1 the Poor. By the Canon Law, Hoſp: 


from the Seſſion, as preſently conſtituted, becauſe they ire inveſted in all the Privileges the 
former Seſſion had; and that the 99 48, Parl. 6. Ja. IV. allowing Appeals, aſter this Act, 


theſe as allowable ; nor are they egen 1 9 7 theſe A 
emede of Law, before them, be not now to be pra. 


tenees of the Lords could not be acquieſc'd in as a Security, and alt Pleas would be thereb 
both endleſs and expenſive; and there is as great Reaſon for Alara g Appeals to King 100 
Parliament, as there was at this Title; for the Lords then, tho a C 


mY * 


74 


O0 % Tar by 


IN all Ads for viſitig Hoſpitals, the Chancellor is füll One ; and tho' by this AR, where 
the Foundation of H ſpitals cantiot be found, the Remede is referr d to the King; yet 
by the A# 10. Parl. 1. Ja. III. it is appointed, That where rhe F. 3 agony be 

tas are not Be- 


elong d to the Biſhop, Tit. 10. Queſt. 2. Vid. Not. on 


nefices; and yet the Care of them 
Act 27. Parl. 2. Ja. I. ſupra, 


HIS ſumptuary Law is in Deſuetude : By Muſling of” . omen, here is mean't, being 
F EUs being free and gratuitous Donations, beſtowed for Service, it was juſt that te 
$7 Vaſfal ſhould not have Liberty to ſell without the Conſent of the Granter; for elſe o- 

ters might be obtruded upon him as Vaſſals, and he might want the Service of that 


Family which | particularly choos'd: But yet the Feudal Law: allowed the Vaſſal to grant a 


Sub- feu; which, tho' it may ſeem a Kind of Alienation, yet was-allowed by that Law, Lib. 
2. Tir. 3. $ Sed etiam; becauſe in Alienations the Superior would have loſt the Service of 
the firſt Family, and would have had but one Vaſſal; whereas in-Sub-infeudations, the firſt 
Vaſſal muſt ſtill remain Vaſſal, and be liable to all che Caſualities and Services; and the Supe- 
rior gets likewiſe another Vaſſal, viz. the Sub- vaſſal; a Sub- feu being likewiſe but Enphi- 
teuſis, the Sub · vaſſal is but, in effect, a Tenent: And therefore by this Act of Parliament, the 
King declares, That for better cultivating and labouring of the Kingdom, He will allow allHu 
own Vaſſals to ſet their Lands which they hold mmediately of Him in Sub-feu: And it is de- 
clared, That this At? ſhall be equivalent to a Confirmation: And theſe Sub- feus, are by WY 
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only called Afedarions; and are by the 9 Act, Parl. 6. Ja. IV. ordained 0 be ſet for the. AT 
roy or — 2 becauſe,” as I conceive, the King's Vaſſals being thus freed from —4 Ia. B&D — 
bo of their own Lands, they might be the abler to ſerve the Ning in His Wars; and 
the Land likewiſe be the better laboured by theſe Sub- feuers, who could attend the labouring 
thereof. Upon which Words, Our Sovereign Lord ſbali ratify and approve the ſaid -Afſeda- 
tion 3-ic was debated, Whether a Sub- feu, ſet by Virtue of this AR, did fall under the For. 
ſeiture of the Vaſſal, tho it was not confirmed in the Perſon of the Sub-vaſſal: And it was 
alledged, That the Sub- feu could not be quarrelled; becauſe the King by this Act, having in- 
vited Men to take Sub- feus, it was not juſt that the Invitation 8 a public Law; ſhould 
become a Snare; and having promiſed to ratify and approve the. Sub-feu, that Promiſe be- 
ing infert in this public Law, was equivalent to a Confirmation; and therefore ſhould defend 
againſt a Forfeitute, as well as a Confirmation could have done: And the theſe Words were 
alledged only to import a Promiſe to ratify, which did 5 that Application ſhould have 
been made for a Confirmation; yet to this it was anſwered, That this was an Invitation; and 
the Words ſubjoin d thereto, muſt therefore be conſidered as a preſent Approbation, eſpe : 
cially ſeeing there is no Time prefix d for oraviug of à Confirmation, nor any Irritancy an- 
nexed 10 the not cravin thereof. 9 1732 280 27965 5 DIO D133. F9 * „ | 5 : 
[7 was likewiſe urged, That by the 91 AF, Part, 6; Fa. V. this ſub-feuing ſhould be no 
Cauſe of Forfeiture ; and that ſince this Act would defend againſt Ward and 9 


* 


OT. 
8 
So 2 6 


Crime, of vrhich not only the Sub- vaſſal is innocent, but oft- times concurs with the King, a- 

gainſt his own Superior: The poor Sub- vaſſal ought therefore to be leſs troubl'd upon it, than 

upon Recognition, to which the Subvaſſal himſelf is ſomewhat acceſſory, becauſe he receives 

the Right upon which the Recognition 1s inferred. „ „ ) : 
Ax whereas it was urged, * ra 37 Act, Parl. 2. Ja. VI. the Sub- vaſſals of tze 

King's Vaſſals who were forfeited at that Time, are ſecured, if themſelves were innocent 

Which Act had been unneceffary, if this Act had ſecured them; and that Act is declar'd to 

hade been only & pro ea vice; b the 20% e, Parl. 14. Ja. IV. 

To this it was anſwered, re et ſuch Bub - feus are only allow'd, as are fet for 

the juſt Avail,” and all other Feus might have been quatrelled:: and therefore that Act was 

made to ſecure the Sub. vaffals of forfeited: Perſons, whoſe3Rights might have been quarrelled 
on that Head; or elſe chat Act has been made a Hajorm ?caut lam; and to prevent all 

en , 903 16 5 e977 ON 200 32701 

Udo this Debate the Lords found; Thar his Bub. ſeu fell not under the Forfeiture, this 

general Law being equivalent to a Confirmation,” Frhiaang Iz. 1674. Marquiſs of Hunth, 

contenu Cub re.. ag F TAY: BILE YRS LAY et, 

- Ir has alſo been debated, Whether Wadſets feu d out are ſecur d againſt this Act, as well 

28 Lands irredeemab! „ e Lchink they art, ſince a Wadſet- right is as properly a 

Feu, as an irredeemable Right. ö „„ C 
Wuar is mean't in this Act by the competent Avail, for which Ward- lands may be feu d. 


* 
a 


is-dubious:;: but the % vas, for which the King's proper Lands may be feued, is by ſeve- 
ral Acts of Parliament, declar'd to be the Retour -duty, or new Extent: And therefòre, 1 
chink, that the comperont Avail here, muſt alſo be interpreted to be the Retout-duty: And 
in January, 1680. betwint the ſame Parties, it was found; That tho" the competent Avail be 
the Retour-duty expreſs'd in his Service; yet the Sub- vaſſal getting a Part of the Lands feu'd 
to him, he ought to pay no more for the competent Avail, but his Proportion of his Supe- 
rior's Retour-duty; and that if a Charter was given him Blank by his Superior, which he fil- 
led up himſelf with a ſpecial Reddendo; the Charter was not therefore null, and he was only 
lable in his juſt Proportion of the ſaid Retour-duty; and the Vaſſal, if he pleaſes, may, by a 
Praceſs againſt his Superior, get this competent Avail, to which his Share ſhould extend, de- 
termined ; and that being ſpecified in his Service, will thereafter become his Retour- duty; 
tho ordinarily the Sub- vaſſal, to prevent Expence, or by Miſtake, uſes to retour the Duty that 
was payable by his Superior, eſpecially if the Difference be not great. 


HE Puniſhment of ſuch as abuſe the Power of their Juriſdiction of Regality, is left LXXII. 
arbitrary by this Act, Vid. C. 14. Stat. Rob. II. 15 | : 


Tuns At is explain in the 96 AZ, 6 Perl. Fa. IV. 


” | 


LXXII. 
TYY this AQ, all Remiſſions are null, except the Party injur'd be aſſyth'd ; and he who produ- LXXV. 
esche Remiſſion, muſt either find ſufficient Caution to pay the A ſſythment within Fourty 

Days, or to ſtay in Priſon till the Payment: And by the 155 Act, 12 Parl. Ja. VI. and 136 
44, 8 Parl. Ja. VI. tis provided, That f the Remiſſion contain not an Aſſythment expreſly in the 


Body of it, the Remiſſion ſhall be null: But becauſe theſe Acts were temporary, therefore by the 
74 Af, Parl.13. Fa. VI. I F any Remiſſion or ee be granted, before the Party injur d be firſt 
ED e | : bY es 
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A tif, the Remiſſion is to be null: And tho by that laſt Act it would ſeem, that an Aſſythment 


ILXXV. D this Act, no Freeholder can be fore d to come to Parliament, except he bold a Twen. 


; 7 
0 : 
* 


LXXVII. * 


ublequentto the Remiſſion would not make the Remiſſion to convaleſce, becauſe that AR re. 
quires, that the Remiſſios ſhall be null as ſaid is p yet the Meaning of that Act ſeems only to 
Fon the ſame Act, Exception is made of Remiſſions granted for quieting the Highland. 
or Borders, which 10 be valid without Aſſythment; Gratia facta d Principe nocenti non do- 
tet, niſi pax ſit prius habits ab heredibus offenſi: Which we call a Letter of Slams; vel aß 
fiat reparatio damnorum, Plot. Concil.' 78. Clar. Queſt. 58. Num. 40. ubi traditur, poſſe Re. 
gem tamen gratiare nocentem, -/ine 4 ace prevati, quando damnandus elaboraſſet pro bono Reipub. © 


ds re milit. FFF pe 
Inu Second Part, of this Act relates to Remiſſions for Spuillies, or Theft; as to which 
| ay” Lords of the Seſſion may reſtore the Party, and aſſyth him, notwithſtanding of the Re. 


. lice, Vide L. Non omnes, 5 fin. 


| ty-pound Land of the King; but none can be now compelled ;- and this was only in 

| 85 Time when all Freeholders were obliged to 5 in Parliament, as the Kings 
Head - court; nor can ny now vote in the Election of the Commiſſioners, except they hold 
a Fourty-ſhilling Land of the King immediately, or hold Ten Chalders of Victual, or One 
'Thouſand Pound Feu-duty, (all deducted) of a Biſhop, or Abbot, formerly, and hold the ſame 
now. of: the King, Act 35. Parl. 1. Ch. I. But now again, fince the Reſtitution of Biſhops, | 
the Biſhops, repreſent their own Land in particular, and ſo their Vaſſals are not allowed to ſi 


HE Negligence ſo e e in Judges by this Act, muſt be 3 dolbſe 
ſapina; and the Diſtinction here obſerv'd, betwixt the Puniſhment of heritable Gf. 
ſicers and others, is ordinary amongſt the Doctors, Bald. ad L. 1. J. de ſerv. fugitin. 
where he ſays, That pro negligentia judex removetur ab officio; ſed hoc non tenet in judice per. 
petuo. Farin. ©, 3. Num. 423. ſays, That majores officiales non removentur; ſed minores fa 
cale removentur. By the Cap. 14. Stat. Rob. II. a neg ent Judge, vis. a Bailie of Regal. 
ty, is to be puniſhed by eſcheating his Moveables; and their Life is to be in the King's Will. 
71 5 udge is alſo puniſhable by this Act, in the ſame Way as a negligent judge; which 
. muſt not be mean't of the meaneſt Fault, ſeeing the Puniſhment is ſo great: But whereas by 
this Act the Puniſhment is the Loſs of Office for ever, if it be not heritable; yet by the 26 - 
Act, Parl. 5. Ja. III. the heritable Officer loſes his Office for Three Vears: Whereas this A 
bears, This being lawfully prov'd, and notorly kend; we muſt not conclude, that a Judge may 
be ogy i fo this Notoriety, without Probation; for theſe two are only exegetip of one + 
nother: And the Senſe is, They being convict upon notour Probation ; Yide ſupra Obſers. 
on Act 16. Parl. 6. Ja. I. . e FCC 


HE Farm now. to be follow'd, in caſe any Man ſhould maſterfully poſſeſs another 

Man's Lands, is, That if Violence was us d at the Entring, then the Council, upon 
a Compflaint, will reſtore. the Party diſpoſſeſs d; but if the Intrant entred in vacuum 
Poſſeſſionem, tho without any Right, he behov'd to be purſu'd before the Seſſion, by an 4. 
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= 2 i A, © dv hs | rd of ihe” King's s Rents of «/ Alte; ben b is to 545 . 9 

SIT 79650 of His Lands ad. Cuſtoms. bike. By the Queen as her vx 

Tees, allenarly,,. Which is conform, to the, Common Law i 

e by 25 the. 1 has Right to a Third of all the 1 

- {3 e es infeft,; and that BR the be ir au e XY 1 

a 1 9 if c e be. 500 Menne 8 ſecluded a AL By:o er Contra i 
| SN. 2 9897 955 that it ſeems, the Queen would, haye had Right to a d 
| 25 ION | Terce of e i belonging to the King, tho” this Act had not n 
— 1 ] en tale, ut. hy he 10 Nec] de 5 Ch. I. if a Wife be 1 

| | —_ 705 I Hark cula ir bs rovi 705 th me. 5 1 , either in her Contract of Marriage, |. 
in any other” Writ, the will be ſecluded from a Teerce, except her 'erce be expreſſy fer 8 
; 3 12 _ _ 1 75 particular W the Kine + 1 Land 1 1 
e Rents 0 Se, com een uſtoms an Was * 3 9 

December 5 1466. and March rt. 1586. giluy contra Ae. | 23 5 ll 
| 1 a . deubckdd, whether this Act was temporary, relating only to this Queen, or if ll 
Queen of Great-Britain Will a: It, as Queen of : Seorland, to a Third of the Po- 1 

. pry conform to this AQ; 5. 1155 by eems to, be reaſonable. in itſelf, and that the Queen 1 
l founded in this Big ommon Law; SEP if this had been, only a temporary 1 
Right relating a Que + It would not haye been inſerted amongſt the general "i 

1s © ; Or at eaſt, it wo 90 4 kt ave bees enerally conceiv'd, as this AQ Th, in theſ, Terms, 1 

The Dowry of the I 3: fo 57 87 . 4 e Ti 4 find, that in the 9 

191. At, Parl. 13, VI. Queen wi is provided. to the Third Property, but not 9 

to the e of LY Rel 5 but. that Went ö by, Lg Palin, & ene, not i Cs 

5 80 5 zich En, ; Hie) gf; ld »: 

er ular Peri $ 2 were III. 9 

N d e be e the Benefics Was. 2 an intruſted to their 8 1 

1 aut tantum detentionem i 

A. hot diſpone, "Roman. Concil. 350: And "i 

15, therefore Rights made by them, tho "ll 

bing in ouf Law, than during the Com- 18 
ommendams, are 5 80 d, and yet the 9 

rect 904 by Bi Me not and; and ere many Rights mad e 0 Commendators 1 

0 ſince this AR, are ſuſſaln d as valid, tho they were not er rietars. 1 
By the Canon Law, only the Pope could grant Gee erpetugm, 254 the Biſhops 43 

could np grant Commends for Six Months. C. 2. 2 Elect. L 2.4 

T HE pain of Lawkurows "EP expreſs 4 is  beightned by the A# 166. Parl. 13. * . 1 

which every Earl or Lord's Penalty is made 2000 Lib. every great Baron 1000 Lib. every 1 

by Freeholder 1000 Merks; every Feuer 500 Merks; the unlanded Gentleman 200 Merks, and no 

e Veomen 100 Merks ; which laſt Act is now obſerv'd. And tho' Penalties be expreſs'd here a- 1 

gainſt Breakers of Lawburrows found N and that there beno Mention made of them in 
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7 in the laſt AQ, et an — or Biſhop, can 
due to an Earl: 1912 Biſho their Wives are all 
. nerals. that are. allow d to, ablemen. way their ive 88. by 
there be g o Mention made he © of 
arls is. © rape na Werke 32 "199 
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1 Fong * 8 2 ores 5 7. 1 reſpailors-th che King r exif within 
RO. Days, Domini noxall Judicio' ſervi Jul [Home e 8 arrort 2 
liberatur; yet by our preſent Cuſtom the Maſter finds Caution, that the Raiſer of Lawbur- 
rows ſha _—_— from him- again wh rais = his Men-Tenentsyand Ser- 
vants; and; therefore the Maſter 2 Loi; Bp" be Yo zould p Sako yahts. 
ALB» theſe. be the ordinary Pen Slow! ere Cine E Prof of the 
Danger. than the Oath -of the + Comphiner; yet if the Complainer * — bee the 
13 or wry Court, m cc Surety of Lawburrows, to be found u Pie 
* pra.” ee 


® t Dunger Lr Novo Ar rig. Parl. 9 ts 
yet all 3 the 


VI. HO. = this AR all francis are to 1 on 21. on Wadi 
| 1 are privileg diby their own Nature, or t 1 s Delixerantę come in . 6 Days 


vids Hope, Form of Proreſß. And by att f Sederuntf 5 3 it is 

clar'd, That no Actions can be privileg d, ef Removing, recent 2 recent 2 
Gin, I ont ſucceeding in the Vice, Exhibitions | Cauſe es 1 12220 making 
' PFarthcoming, | Transferrin „ Poindings of the Gronua, gs chal Dettarators, Sy 
penſions,” evento and N Tanſumpti. All which, and al 25 mmons in all Actions, are 

to come in upon 6 Days Warnings, exce 7.7 recent Spti 4 pune ce by "bs. e Parl [4 
1. IV. theſe were to come in on 15 ons, Th 187 zl ſucee the 
ice, which are of the Nature of ebene So es. "But fee his AR AK appointee 

mons to come in upon 21 Days, Aubitatur how the Lords could b; ve; Pris le 
E mons u bs fewer Days, tho thank" was an ag pie immemorial Cuſtorr 5 chis i 
__ AR of be erunt ; and it will be fit to ratify this Act of Sederunt in th Parliament. 
ITY that Act of 1 likewiſe, ſem Nor may be Pe 5 att Perſo 
e Hows, e er 
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| ONDy i is you ed 00 the King 403 his Gade; 8 out of the 9970 
without a Warrant; but that Part of the AG ey 0 10 75 Noble for every private 
Man's Expence, is in deſuetude; for now every you'd to carry out wht 
= defray his Expence. And that Part of the Ad, a 513 a every Man to make Faith 

4 ͥ— wort he carries no Money. out with him, is allo in Ee le: Rac ad any Man may 
Ss for having carried out 89 and Ws havin; ; Carried out and A Quantity, 
1 ol Ne oven by his Oath. We ſee alſo in this At 5 5 5 culars- could not judge Ecke 
= - ſia ics; for Feclefiaſtics were to be judg'd by the Of jal, that is to fay, the "Bi ſhop 's Judge, 
4 | a hon Plac 1 N e are wy . 5 * = Privilege de cends to Charchoe 
3 5 om the Canon Law, C. 2. de judictit: But ſince the Reformation this Privilege fell, for 

til now: all Men, whether Secular My Ecdefiaſtic, anſwer to th the oivit Jud 3 A 

Tux great Reaſon why our Coin fhquld not be carried Gur is, becau our Money i 15 fine 

than foreign Money, being rr Denzer fine, and ſo 18 conſtantly 4 exported, and'berng melted 

down into foreign Coin, is brought home again to us at a reater extrinſic: ale. "But yet 

= : becauſe it might be daubtecd if 115 Prohibition extended 1555 „Farryi Out pr all Money 

4 that is current, or if that which is not current may be ate d' out, ſuch as Ryals, Sc. for 

| the pots Be out of Gold and Silver is generally" 97 110 1 Day Cuſtom when it is carried 
out, b Pari 1. Ja. I. But by the 14 Par Iz. at the carrying out of 3 
Gold * Silver, coin'd' of uncoin'd, infers Kick > "of the Sad N wer 1 F ported. Vid 
Not. on Att ig. Park”; 5. . L fapre. 12:4 —83 e | 
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the Rule, all moſt be able, Except 1 there. are 
general Conceffion. Likess, by an ex 
all Goods are ton rmed to the King, anda ſpecial A. 4 


Hite N e ate 5 1 whic eh Ree 8 0. 9 of. any. Per on Th 
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13 50 7 70 453. 

Ja. VI. are to be ra tothe King, accor- 

if any. gem, it is, that 7 25 the Uſe of other Kin doms, and 
rticularly öf jy or and Vance, tlie No llity, Barons, and others, Pay. Cuſtoms for all 

fm rted Goods. 


„Tut Cſtoris being granted for the Defence. of te e Kingdom, and the Support of His 
Majeſty” s Royal Dignity ; 1 1707 15 Juſt that the Nobility and, Barons ſhould rather pay than any o- 
Other fince they afe, of all others, moſt concerned to, maintain the One, and ſupport. the 
Other. he. 

TV. Sc EAN D bein 9.4 Country. that has: no Conſumption for imported Good 1 
within themſelves; "if the Nobility 7 8 Gentry ſhould not pay, they might bring 10 ome a . 
own Commodities and fo there ſhould be little or no Cuſtoms due to we Ki ing. 


| Y; Tak, { 1 Ii, colour t be 1 Trade of Merchants, N. granting ſimulate Commiffions ; for 
bring ng 1e Good 80 Merchants, under their Names; Which would occaſion much 
boy 101 145 leaſt put the Cuſtomers 704 A Proceſs, and, ipſpend the, Fayment of the true 
Cuſtoms, till has Tere KY \by ;Procels: -: ....:- 60 : 
OdAS, 


VI. Wa 1 Rh this Kingdom thinks fit to guard againſt the Im ration, of any forei 
they do this 


e 
y impoſing great Cuſtoms ; as was lately done by impoſing 80 per, gn r. u 

all Esgliſb Cloth: But fo 12 that if this Exam on —— 1 to the Nobility, . 0 
thers, *heſe Prohibitions wou d be uſeleſs and ineffectual; for thoſe prohibited Gools might 
be brought in by them, and ſo our ManufaRtories could never be encouraged, nor could we 
We 5 40 Nations juſtly, to balance their Trade with us, or keep our, Money within our 

n Country. 

VII. Ir theſe Exemptions u were allow d, "there could be noPoſſ ibilicy of leſſening and curbing 
the Luxury of the Nation; for the Nobility an and Gentry, might {till wear what they pleaſed; 
1 leaſt it would be an Encouragement m to bring Home Thin - bee they be- 


ing free from Impoſitions; whereas their being burdened with Cut m, would diſcourage 
them to bring Home Superfluities. 


VIII. Taz Exchequer has in their Tacks been in uſe to ſet the Cuſtoms, with expreſs Or- 117 
2 to allow no Exemptions; and the Cuſtomers have exacted Cuſtoms from the Nobility and 


Exempt bg aa the Bibg 8 . and the e of thoſe Why. plead the 
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of before, That the King Himſelf may be Ju age. as. He pleaſes ;; 1555 tho 

8 did call an Adien to be judg d before Himſelf, that was d 5 

1 NS fore the Lords; yet His Majeſty, was thereafter pleaſed, 1 Ner preſenta. 
| 5 of che Inconveniencies that would ariſe, to refer it back to them; and ſome mehre 
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bear, that G wie, But certain it is, that ar firſt all Maſters. were Judges in their own Families, 
and that Kings themſelyes judg'd ia their own Kingdoms, as we ſee in the 19 25 of Solomon 
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to Relevancy, but by kt Kill Whom. Very s may judge again as to by Peg 307 
vocates, are to be heard. before the Criminal Court, Bat not 1 — the Councii; and the D 
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are no ien before the Council, which are neceſſary in Con 6. Several Acts 
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Actions for moveable Goods; and ſo it did defend againſt an Action for a Kirk- bell, Decem- 
ber. 7, 1633. For in Effect all theſe are Obligations. 
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_ neither of theſe are excepted in this Act; becauſe theſe Exceptions are warranted by 
the Common Law: And it may be alledg'd, that it runs not againſt furious Perſons, ſince 
they are in all Things compar'd to Minors, albeit there is this Difference, that a Man may 

feign himſelf to be furious, to the End Preſcription may not run againſt him: But yet Pre- 
ſcription runs againſt Things left, ad pios uſiis; nor is the Time of War and Peſtilence, when 
there is no Judicature nor Seffion, to be defaulked, June 30. 167. 

" PrEsCRIPTIONS run only againſt perſonal Bonds, from the Term of Payment, and not 
from the Date of the Bond, becauſe till then the Creditor cannot purſue, February 19. 1680. 


I is pretended that this Act is in Deſuetude, and that Magiſtrates may be continued for XXX. 
many Years; or at leaſt, that this 4 muſt be ſo n as to infer only a Neceſſity 
of a new Election yearly, but not of enn the Perſons elected; for ſometimes : 
there are few to be chooſed, as in ſmall Burghs:' And in great Burghs a forced Alteration 
might prejudge the Town's Intereſt, becauſe there are few worthy to be elected in theſe little 

Towns; and the Lords inclined to this Gloſs; in the Town of Edinburgh's Proceſs againſt 
. p ooo ß“. 
Tux Burrow Law here related to is, Cap. 77, Leg. Burg. It appears by this and many 


other Act, and old Evidents, that Alderman was the fame of old with our Provoſt, and they 
re ſtill placed above Bailies; it comes from the Saxon Word Ealdor Senior: Thus we ſay, 
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FK'TOTARS are now only choſen by the King's Authority, and are examined by Three XXXI. 
Lords of the Seſſion, and get their Protocals marked at their Admiſſion by che Clerk 5 
to the Notars, who is one of the We Depute Clerks: Nor are the 455 to be : 
admitted by the King, to be examined by the Biſhops, as this Act appoints; and yet our Stile 
retains to this Day, ſo much of the old Form, that the Notars exprefs fill in all che Inſtru- 
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ments and other Papers ſigned by them, that they are Notars of ſuch a Diocie. _ 


V this A all Woollen Cloth is to be met by the Rig, and not by the Selvedge f but, XXXIL 

B 43. Aet, 1. Patl. Ch. II. Linen Cloth Fetdchnen to be taken up by He r 
 **. vedge, and not by the Rig; becauſe Woollen Cloth ſtretches, when meaſured by 

welvedge, but the Selvedge of Linen hinders it to flretch. 
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THOUGH: this An appoints only- Heritable Sheriffs, or Sheriffs in that Patt, that is XXXIIl. 
10% Eau ordinary Perſon who execütes the King's Letters, 40 put their Stamp to 
7 74. Ath,'6. Part. Ja. V. The Execution of all Letters muſt 
that 422 a And though here the not flamping makes the Executions to be only pull, y 
hat Act, ſuch as omit to ſtamp are puniſhed by Deprivation Vid. Olſeru, on that A. 
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= "# PPRESSION of the King's Lieges in Fairs, by taking more Cuſtom from them than 
X XIV. is due, is by this A punithed only arbitrarily, as to the Offenders Perſons, and by a 
e .Year's Suſpenſion from their Offices; and what Cuſtom is allowed in ſueh Caſes isex- 


8 het $0, Fark 33, Jo-ll, Flow . e 
1 Theſe who have Fairs, had not Power to exact Toll, Gl. in d. un, C. de Mundinis; betaſe 


1 | 5 „% &é=P p ¶ q !! ͤ v +1 1 Dy ane? ar 
HOUGH removing of Tenents, and poinding their Gqods, be appointed by this 4g, 
to be Three Days + 2 Mhitſunday or Martinmaſ? ; yet by the 39. Att; 6. Par. 0 | 

| Mary, all Warnings apainſt Tenents are to he uſed; Forty Days before I hit/ungy 9 
- only. The old Form of Removing was, That the Maſter did only intimate to the Tenent that 
= he was to remove, and broke a Lance before the Tenent's Door, as the Symbol of breaking = 
their Tack; and within Three Days ejected the Tenent, as Craig obſer ves: But now the 
Tenent muſt be warned Forty Days before the Term, and a Deereet of Removing muſt de 
had, whereupon he mult be charged and denounced, before he can be ejected's and after 
that Letters of EjeGion are directed to the Sherifl. 
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A --in/idias. ( called Aſaſſinium) are denied the Protection of a Sanctuary, or Girth by this 
Act: But it appears that the Crime of Aſſaſſination was here excepted expreſly; be. 
cauſe it not being expreſt in the very Text of the Canon Law, there were ſeveral Debate 
about it; vid. Covar. Variar. Reſult. cap. 20. For though it be ordinarily proved, 1 ca, 
1. de hamicidio ſi quis per Induſtriam orciderit proximum ſuum & per mſidras ab altari my | 
 nvellet eum ut moriatur ; which Text ſeems: to be meant by theſe Words in this AR, Fy 
the which the Law grants not the Immunity of the Kirk; and in which our Law has followel 
the common Opinion, that Aſſaſſinators are denied the Privilege; yet cap. inter alia gives 
ee to all, except publicus latro & depopulator agrorum; and that cap! de homicid ex. 
cepts only Church- men, who have aſſaſſinated. proditorie, and who indeed ſhould have le 
Immunity than others: But now the Churches being a Sanctuary or Girth, is in Deſuetude, 
- re bp ery, was aboliſhed ; though the King's Palaces are {tilt Sanctuaries in all Nations, if 
Princes be dwelling therein; ny yet I think they ſhould not be Sanctuaries if they dwel 
not there, except that Allowance be granted them, either by expreſs Conceſſion or Preſcrip 
tion; but theſe gave not Protection to ſuch as were notorious Criminals, Novel. Juſtin, 1). 
cap. 5. verb. Neque homicidis, neque adulteris, neque virginum raptoribus, delinquentilu 
 terminorum cuſtodies cautelam, ſed etiam inde extrabes © ſupplicium its inferes: non enim talia 
delinquentibus parcere convenit, Sc. And now find not that any of the King's Palaces ate 
Senstuaries as to Crimes with us, and in no Caſe ſhould they be a Sanctuary againſt ſearching 
for, and apprehending Malefactors; as is clear, J. 3. F. de fugitiv. Div. Marcus facultaten 
— - dedit ingrediendi tam Cæſaris quam Senatorum prædia volentibus fugitivos inguerare. The 
Conzie-houſe pretends alſo we a Sanctuary with us. „ LITE 
Tuzs Privilege of a Sanctuary was only granted: to holy and conſecrated: Places, and 
amongſt Proteſtants, no Conſecrations are in Uſe; but yet according to the Canon-Law, 
Churches even before Conſecration, are generally thought by Lawyers to have that Immu- 
nity, vid. Covar. variar. reſolut. cap. 20. num. 4. And albeit this Privilege be properly 
Canonical Privilege; yet it cannot be denied, but that the very Churches of the Gentiles had 
this Privilege, as is clear by Theucid. lib. 7. and was approved of by Councils and Fathers, 
Pho are cited cp. 17, Oueſt, 4. Præſertim cap. Miror , aft, es. fon. de Immiin- 
| tate Eccleſtaft. vid. num. cap, 35. Joſhua cap. 20. Deuter. cap. 19. Exod. cup. 21 But though | 
by the Canon-Law, 40. Paces about the Mother-Church, and 30. about other Churches had 
the ſume Privilege of Immunity, albeit Skexe ſpeaks only of the zo Paces in his Annotz- 
tions, 4d cap. 6. Statut, Alex. U. Vet I read of no ſuch Privilege to either the zo, or the 
40 Paces, nor to the Palaces of Biſhops, nor to Hoſpitals, vid. Covar. wid, » . 
Brief of Diſtrel 


XXXVI. | EFORE this Act the Tenent might have been poinded by the 
I dor all che perſonal Debt owing by his Maſter; but by the firſt Part of this Act, ir; 
appointed, That the Tenents ſhall be poinded only | for as much as they owe theilt 
Maſter, which did hold only in poinding for moveable Debts; for in Decreets of poinding the 
__ _ .. Ground, the Creditor. might have poinded all he found upon the-Grounfl; and all ir 
S lata, though the Tenent owed;not ſo much to the Maſſer; yea, though he owed him 
Nothing, as was fout. rx. 7#4y 1628; and though. the 'Tenent's Term © Payment were 

not come, if the Term of Payment, of che Annualrent were by-paſt; and they Who were ſo 
poinded, had thei! Relief off the Heretor, for NEE Debt they were poinded : but now the 
Lords extends this Act fo, as to defend Tenents againſt poinding upon Infeftments of An- 
nualrent granted by the Maſter, ſo that Execution cannot paſs againſt them for more than 
they owe their Maſter, as to which only they can be perſonally liable, and their Soo . 


| xxxvI II Murders committed by fore- thought Fellony, that is to ſay, upon Deſign, or Pet 
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fandi are the\Heretor's or ord's Debt, ſince-the Heretor is perſonally, and the Landis real N 
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by which Moveables were firſt to be poinded, and then Immoveahles failin 


1533. James Heren contra Henry Livel; and ilk Merk- Land of yea 


turn his Mother, againſt fome Vaſſals and Wadſetters in the Barony: of MHeſtni 
tation. One of theſe Compriſings, dated 8. March 15 3. bears 2 rAcres, with T 8 7 > | 


of 240 Pounds of Principal, due to the ſaid Lord George: And a Third. 


valued to 15 Shilling of yearly Rent. And a Fifth Compriſing, dated 5. May 1547, bears 18 


Lands was appriſed, as the ſeveral Appriſings bears. And for the better making of the Pro- 


Page 332. and the Compriſings were reducible, but Diſpenſations were eaſily granted. And 
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e de only poinded; but yet this was not properly: an Extenſion, for debita 20 


liable therefore. This Act extends only to Tenents of Lands, but not to Tenents o Teinds, * 
who cannot be poinded for their Maſter's Debt, 14 Jankary 15 0... 
Tas ſecond Part of this Statute preſcribes the Way of appriſing Lands from Debitots⸗ and, 
it is che original Statute whereupon Appriſings are founded in our Law]; and it feems ſtrange, 
that ſo material a Part of our Law ſhould not have an entire Statute, but ſhould have been“ 
brought in at the cloſe of another and leſs important Caſe. 75 983 10, Di. 2188 926% 4 H F : 5 4 
Tux Form preſcribed to Compriſings, by this Statute, is, 'Thatuf the Credixor cannot — 
recover Payment by poinding the Moveables, the Sheriff ſhall cauſe fell the Land te the Ar: 2 
vail of the Debt; and from this Act it is; chat to this Day the Moveables mu firſt be ſought, _— 
and though the Appriſing will be null for Want of this Solemnity; yet the offering te prove > $5 = 
that there were as many Moveables upon the Lands as might pay the Debt, Will not xeduce. © 
the Compriſing; except theſe. Moveables: were offered to the Mellenger when he Wes exe-t | 
cating the Apptiſing, and when the Scheduls of Apprifing were laid on hH⁵D⁰n che Grund 


0 


of the Lands; tantum creditur nuncio veferenti ſe feciſſe:txtcutionem' in ſtabilibus guia non am. 5 1 


o 


tabant bona mobilia debitoris quod non auditur volens probare contrariuni | ad annullandam ca * r 
cutionem. Furd. Council. Num 1. Lib. 1. This Solemnity deſcends from E. 15. K Aer 74 . 
| | of. thelg.. and? 

was formerly introduc'd into this Nation by the Cap. 9. Nat. 2d. Rob. is ee ieee 

Bx thĩs Act it is appointed, that the Lands be appriſed to the Avail . bf the Debt: This 
Proportion was long obſerved, and much was referred tothe Arbitriment of the Judge {rhe 


Inqueſt. Balfuur, who collects the oldeſt Deciſions, and ſuch:as were about the Ling, of the 
Inſtitution of the College of Juſtice, in his Title of Compriſings, Chap. 3. gives .this for a 
Rule, That ilk Twenty Shilling Land of old Extent was compriſed to T'wenty Merks, A. Fe, 
ly Profit was to be com- 
priſed to Twenty Merks of Stock, which anſwered to Five for the Hundred, penet H, 
1589, Adam\ Dickſon contra Fohn Carhattel; penuit March, 1539. But I have ſern divers IG 
Compriſings led about this Time, at the Inſtance of Grunge Lord Setonand 199 72 | | 
aden in, | 1 
kthgow Shire, ere mort than Five of the Hundred was allowed, as will appear Hype; 9 


A 


Scots ger Acre, to haue been àppriſed in payment of 2% Pounds of Principal, due; to the ſaid; 
Lord George; and a ſecond Compriſing alſo led at his Inſtance, dated 17. December 1541, 
bears 25 Acres and Two- parts of an Acre of infield Land, to have e l 

. zOMmPpr1 ing a * e 5 1 
at his Inſtance, dated 17. December 154, bears 25 Acres and Two-parts'6f 2 Acre of In- 
field, to have been appriſed for payment of 342 Pounds of Principal, each Acre being va- 
lued to a Merk of yearly Rent. A Fourth Appriſing at his Inſtance, dated 6. February 1544s 
bears 20 Acres and an Half to have been N for 244 Pounds of Principal, ilk Agre being 


Acres to have been appriſed in Payment of 220 Merks Principal, and the Rent of an Acre to 
be valued to a Boll of Victual, and the Price of: the Boll to have been valued to 18 Shilling 
Scots-yearly ; and this was by and attour the Sheriff-Fee, for which the like Proportion of 


portion, they alſo bear, That the Sheriff and Inqueſt came to the Ground of the Lands, and 
meaſured off the Acres, and ſet a conſtant Price on the Victual; but by one of the Deciſi- 
ons cited by Balfour later than theſe; tis like that 5 per Cent. has been thereby appointed 
to have been the Rule in Time coming, as he ſayÿ⸗sns Od 09 4 
W HEN. Annualrents out of Lands were appriſed, the Inqueſt did never exceed 5 per 
Cent. without a Diſpenſation from the Lords of Seſſion, or. elſe they were prejudged, ſays Craig; 


Craig ſays, they were ſought to free the Inqueſt. from Hazard of Perjury; but upon what 
Ground it was, that the Inqueſt ſcrupled more in compriſing of Annualrents than in 
compriſing of Lands, where they allowed a Rent anſwerable to more than 5 per Cent. I cannot 
conjecture, except for one or two Reaſons, 1. That Annualrent is a Thing odious and un- 
lawful by the Opinion of many Divines, and therefore not to be ſtretched. 2. Annualrents 
were free of public Burdens,” to which Lands were ſubject, and therefore a greater Allow- 
ance might have been given of Land-Rent than Annualrent. e 
- Wren Liferent Rights, ſuch as Conjunct-Fee, Simple-Liferent, Terces or Curiality, were 
compriſed, the Eſtimation was made according to the Age of the Liferenter or Liferentrix, 
when within 40 Years, the Eſtimation Was 7 U ears Purchaſe, that is as much as the Fruits 
and Rents had yielded for 5 Years preceeding, or might yield in 5 Years thereafter ; and 
when the Liferenter exceeded 40 Years of Age, and was not of the Age of 30 complete, 4 
Years Purchaſe was the Eſtimation ; and if 50 Years. of Age was exceeded, and the Sixtieth 
not attained, the Eſtimation was three Years Tae: and if the Liferenter was Wer kly bs: 
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= Tuts was the Way of Procedure in old Compriſit 

1 te Debt and che Thing ion bloom wal wo! Er 
=. Tux Form and Stile of Decreets of Compriſings of old was ſhortly thus: The. Clerk of 
tte Oompriſing, who was ordinarily the Sheriff's Clerk, did extend a Writing upo! Parch. 
11 ment, containing all the Particulars of the Procedure, to wit, That the Creditor: having ob. 
. tained a Sentence before the Sheriff, decerning his Debitor to pay a certain Sum, and there 
being no Moveables to pay it, the Sheriff came to the Ground of the Land with an Inqueg 
ck moſt cy wp 4 within the Shire ſelected _—_ effect, and there meaſured off 
ſome Aexes for the Money, and Sheriff. Fee correſpondifſg, each Acre paying ſo much Victul, 

and the Victual dee prone to a ſuitable Rate, redeemable always he the Debitor within 
the Time contained in the Act of Parliament; and which Writing is ſealed with the Seat 
of the agg „ f 10 nies wa 262), 
I. Tho" this Statute appoints the Sheriff oy yet Fes Deliverance of the Lords of the 

point mpriſing to be led before Meſſengers, or Macers, who 
re . bow ann ts : na 


_ © Seffiorj; they will appoint the Com 

%%% % %%% ((% (( M30 86% 
II bejng debated, whether a Compriſer's Marriage fell to the King, where the Compriſe 
wis paid Within the Legal, tho' he was not paidwhen:the Marriage fel, but was paid — 
after, and before the L al expired. It was urged, that it did fall, becauſe the Compriſer 
was Vaſfal, and ſo as all Caſualities due by otlier: Vaſſals ſhould. fall; and that the King ſhould 
rather have this Caſuality flom Compriſers, than from any Vaſſals, 'becaufe a Compriſer could, 
by a ſpecial Statute, be entred by the King, tho a ſingular Sueceſſor. 2. If the King were 
ſecking this Caſuality by the Debitor's Death, the Compriſer would exclude him, by alledg. 
ing that the Debitor was denuded; and it were unjuſt, that by this Means the King ſhould 
want tes e 3. The King falls all other Caſualities by the Compriſer, ſuch 
as Recognition, Liferent-Eſcheat; and the rr by being entred, can do all Deeds 
that other Proprietars can do, and therkfore ſhould be liable in all other Caſualities as they 
are. 4 If this were not allow'd, the King might be. ſtill defrauded of this Caſuality; for 
the Compriſer might ſtill ſecure the Debitor, and if his own Marriage fell, he might thereif. 
ter cauſe redeem himſelf. And whereas it was pretended, that a Compriſing is but 2 pignr | 
retormm & in pignoribus non transfertur dominium, and ſo the Debitor being ſtill Proprie- 
tar, remained ſtill Vaſſal. To this it was replied, That tho a Compriſing reſemble pignue 
Prætorium, yet it is truly an Alienation, and this Statute: appoints the Land to be ſold to the 
Creditor and by the Whole Tenor of Compriſings, it is clear that it is a judicial Vendition 
made under Reverſion, and ſo reſembles more a legal Wadſet: And therefore as in Wadfets 
the Wadſetters Marriage would fall, ſo ought the Compriſers; and its being a legal Vendi- 
tion and Alienation appears from this alſo, that it falls under Recognition, and Recognition 
| e ſtill alienationem dominii. The Lords upon this Debate (which clears much the 
ature of Compriſings) preferr'd the King; for they found that the Compriſer being Vaſlil, 
the Marriage fell by his Death, he having died before the Compriſing was tedeem'd ; and 
therefore it may be doubted, whether the Compriſer will have his Relief for the Damagein- 
curr'd by this aſuality from his Debitor before the Lands can be redeem'd from him, ſince 
it fell by his Fault in not paying him. Nor is the Debitor much prejudg'd; for if the Lands 
bad not been compris d, this Caſuality might have fallen by his own Death, and the Incon- 
1 6 veniency urged from the Multitude of Marriages that would fall by the great Number of 
= : Compriſers, is of no Weight, ſince if a Man had fold his Land, and divided it among{t his 
1 5 Creditors, all their Marriages had as well fallen in that Caſe, as in this. 
III. WarRRAs by this Act, the * is to extend to Seven Vears only, ſo that if there 

be One Shilling reſting after Seven Years, the Compriſing expires; yet by the 62. Act, 1} 
Parl. Ch. II. Auno 1661, this Legal is extended to Ten Years, but both the Seven and Ten 
are to be counted from the Date of the Decreet of Appriſing, and not from the Date of 

the Allowarice, by our /Pratic. {appt C 

N IV. Tuo Hy not oblig'd to receive ſingular Succeſſors,. yet they are bound to 
receive Compriſers upon Payment of a Year's Duty of the Lands compriſed; and this Sin- 
gularity is introduc'd in favours of Commerce, and of poor Debitors: But to ballance this 
eciality, the Superior is allow'd to retain the Land compriſed to himſelf, upon Payment 
of the Sums compriſed for; becauſe he is alſo Proprietar of the Lands, having dom inium di- 
982 as the Vaſſal who is Debitor has domnium utile, Vide 5. March 163 4. Black contra 
itmedden. But it was lately found, That the Superior could not redeem after Seven or 
Ten Years, no more than the Vaſſal ; for tho' the Legal, as to the Superior, be not limited? 

8 comes but in place of the Vaſſal, and ſo ought to have no more Privilege, and this 


v. Tuo 4 


era} muſt be reſtricted by the other Parts of the Act. 
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filed, will produce their Rights to them; yet where Adudications are led for completing. 
Pafpolitions or other Rights, the Superior is not obliged to receive ſuch Adjiudgeis until 
they inſtruct ee Vaſſal's Right: For ſuch Adjudgers as theſe are not ordain d by the Act | 
of Parliament to be received, June 24. 1663. Matkneit contra Markdougal. © But f may be 
_ doubted, . what an Adjudger, who has done ultimate Diligence to recover his Debitor's Writs, 
ſhall do if he cannot obtain them, it being very hard that he ſhould y out of his Ri 


e . Harl. 3. Self. 3» Ch. 
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1 clar'd peremptor ſo that if Actions before them be not calld the Day to which the 
„, Citarion.is given, the Citation is null, & peris inflanrids AG 79. Part 11% Ja, Vn 
Vide Obferv. On that Act. TM 1714. Tg iff Ol 45 4 „ 2 FEST, 5 2 e D 


A this AR ir is declar'd, That. che Roll and Regiſtert be put in Books, aud babe the fam 
Parliament and Exchequer there were no Regiſters, but Rolls. And by this Act the 
Rolls are ordain'd to be turned into Books, and theſe Books are declar'd to be as authentic 
as their Originals, and the Clerk is yet deſign'd Clerk of the Council, Regiſter, and Rolls, 


1 yet this Act properly ſtrikes N 0 the Counterfeiters and Coiners of Cop 


„ only, Which in our Law is call'd, Black Money 


* 
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44 


expreſs Permiſſion ; but it was lately found 157 could not, becauſe Coining is ex ſua natura 
inter Regalia. 2. There have been ſeveral Warrants expreſly granted to the ſaids Officers 
nn coining Copper -Money, and determining the Quantity to be coined, and the 
Rates to be follow'd, which had been needleſs, if this could have been done without a War- 
rant. 3. There is ſo great Profit to the Coiners, and fo great Loſs to the People, by eoinin 
Copper and black Money, that it was neceſſary. the Coining ſhould have been determin'd. 
4. It had been unneceſſary and abſurd to have diſcharged the Counterfeiting and Curreney 
of black Money by this Ar, if it had been lawful to have coin'd without a Warrant. And 


England; but what paſſes in one Place of Scotland, paſſes through all. Vid. Aunor. on Act 
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k Deſign of this 47 is to ſhe, that in Reductions of Decreets of inferior 
Courts before the Parliament, the Defender is not allowed to propone De- 
ISS fences that were competent and omitted in the firſt Inſtance; and yet in 
Reductions of Decreets of inferior Courts before the Seſſion, Alledgances, 


by the Lor n £17 hab 
_ NOT. 4, That Dilators might have been then proponed /#paratim; but now, after a Dila- 
tor 15 repelled, all the other Dilators muſt be propon'd together. ph” 8 


eſpecially if the Decreets be in Abſence. 


#4 
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the Parliament ; but. theſe Lords were then not what out Seſſion is now, the Seſſion being 
then a Committee of Parliament, as Is alſo clear by this AR. DOI 1 


Hep were then led and expede in Juſtice-airs, though it was {till by an Inqueſt, as this Ali 
_ bears; and if then Difficulties did occur in ſerving of Heirs, it is clear that ſuperior. Courts 
W give their Opinion upon theſe, though they cannot ſerve an Heir: And thus Two 


| Wy Perſons having raiſed Brieves for ſerving themſelves Heirs to Captain Roſa, they were 
_ advocated from the Macers ; and it was debated before the Lords, what Probation was ſuffi- 


do be debated before the Inqueſt: And yet though the Lords may determine how a Thing 


cauſe of the 8 of the A who is oblig d to complete the Right. Vide Obſeri on 
e _ e | "7 1 X17 . . ? 6 $44 Qt 1 tf | 
Strength that the Rolls. had? For underſtanding which, it is fit to know, that both in 


HIS. is the only Act hy which Counterſeiters of Money ate puniſh'd oy Death ; and XII. 
-opper-money 
Ix has been-doubted, whether the Officers of the Mint could coin Copper-Money without 


as though 3 and omitted at the Time of the firſt Decreet, are receivable 
85 5 


NOT A 2. It is clear by this Ac, that Decreets of inferior Courts were reduced before 
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their Author Right, becauſe. it is not preſitnable that their Debitors, from whom they com- 
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Fo! it is faid here, that Juſtice-airs need not be continued, yet-Juſtice-coutts ate de- XXXIX. 
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whereas it was alledged, that black Money was coin 'd in Exglaud without Warrant: To this 
it was anſwer d, That ſuch Farthings, Ge, paſt only in the Place where they were coin'd, in 
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NO TA 3. That Brleves of Mort. anceſtrie ( which are now call d Brieves for ſerving 1 


bay to exclude the King as u/timus Heres, albeit it was alledg'd, That this was only proper 
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in the Caſe Forreſter contra the Heirs of the Laird of „ righiſhon ſes, refuſed td conſidef | 
Probation itſelf, and the Objections againſt the Writs produc'd 22 remitted the ſame 16 0 | 

Inqueſt though it was alledg d, That it being objected here, that the Writs produc'd for Pro. 
bation were vitiated, the Lords could only judge this as being Pecies fal//: But withal, ths 
Lords declared, That if the Inqueſt deſired to know whether the Papers were Vitiated, bes | 
would give them their Opinion therein. The Lords of the Seſſion themſelves have be 

ſometimes the Inqueſt, as in ß King Char les the Firſt, Heir to Queen Ann his Mother 
and King Charles the Second, to the Duke of Lennox, though it was alledged that this was 
inconvenient, becauſe no other Judge could reduce their Verdict: But certainly, either the 
Parliament wight haye-reduc'd it, and found them "guilty of Error, or the Lords of Seſſion 
might have reduc'd their own Verdict upon new Probation ; for in this Caſe'they proceeded 
not as ſupreme Judges, but as Members of Inqueſt. The Parliament has been ſometimes 


— 


the Inqueſt, as in ſerving the Earl of Mar Heir to his Mother. ; 


V this Ad the Patty put to the Horn for Slaughter, is to find Caution before he h 
1 relax d, not only to compear to underly the Law, bur to pay Twenty Pounds for ns 
= Eſcheat Goods; and this is to this Day expreſt in all Relaxatioos. 
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V this and by the firſt Act of this Parliament, it is clear, that that Parliament did defe- 
J gate ſome. of their Number, not only in ſome particular Caſes, but with a general Power 

— to repreſent them in all Things, whieh ſeems hard; for that were to make and create a 
new Parliament: But here their Power was delegated only as to debateable Caſes; for theſe 
Lords were then in Place of the Seſſion: And I have heard it debated, If the Council could 


_ delegate their Power to any of their Number, as to all Things, for that were to make a new 


Council; and ſince the King impowered only Nine to be a Qnorum, they might not, impower 
a fewer Number: Nor were it ft for the People to have the ſupreme Power committed to 
ſo few, nec poteſt delegatus delegare ; nor can the Juſtices, nor Commiſſioners for Tm 
make ſuch Committees, though they are as ſupreme as the Council. Vide Ob/erv. on the 
c rb 0 te Pr 95 acnne oo T61 if 
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XI-VIII. BY this Act it ſeems that the Council may reduce the Verdicts of Inqueſts, and Sentences 


of the Juſtices, though the regular Way of queſtioning Aſſizers, who affoilzie, be by 
ada Summons of Error before the Juſtices, and a new Inqueſt of Forty Five Perſons; and 
de facto the Council do cancel ſuch Verdicts and Sentences before themſelves, as they did in 
George Graham's Caſe; and ordinarily they mitigate the Sentences of the Juſtices, _ 

OT 4, The Books of Regiam Majeſtatem are by this Act called His Majeſty's Laws, 


and the Place here related to is Lib. 1. R. M. Cap. 14. 


XLIX. | 


Ty ECAUSE the Riches. of this Realm conſiſt chiefly in our Fiſhing, therefore Buſhes 
are ordain'd to be made, ſince theſe are able to ride out in Storms, which leſſer Veſlels 
cannot do; and it is beſt Fiſhing when the Waters are troubled': This is renewed by 


the 49. AF, Parliament 4. Ja. IV. 


RDHOUGH by this AR, he who tines his Action is bo pay Forty Shilling of Expences; 


” yer the Modification is left arbitrary to the reſpective Judges, conform to the Civil 


ces at the 


LIL 


aw, which appoints Condemnationem in expenſas & litium damna contra temere liti- 


gantes, Inſt. hic. depen. temere litigantium, F. 1. And by the 43. Act, Parl. 11. Ja. VI. the 


efender pays Twelve Penies out of every Pound to the Lords, and the Defender“ Expen- 
ords Modification, n eee n 
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the Civil Law, he, who is to ſucceed as Heir, is ſtill to be Tutor of Law; 
but becauſe this could not well be, where the immediate Heir was himſelf 
under Twenty Five Years: And therefore by this it is appointed, That. the 


Age of a Tutor of Law, or Tutor legitimus, ſhall be the Age of Twenty Five 


| £ E 47 Years, though the Age of Majority be Twenty One, becauſe it requires greater 


2" _« 2 * 


Experience to govern other Mens Affairs than our own; and if the immediate 


2 Heir be not of that Age, the next Heir who has attain'd to that Age, is to be Tutor. Age 
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98 Civil E „ Man could be a Tutor, even by a Teſtament, till he | 3 1d to that 
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„By tis La allo; the-neateſt' Agnate, that is to ſay, the neareſt of the ee is to 
be Puter, Which was conform: to the old Civil Law; but Fuſtinien; by the Not, 119, fit 
take away this Difference betwixt Agnates and Cognates both as to Succeſſion ant Tiitbries)- | 
we in both follow the old Law, and not this Novek 
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Part of our Law; and the Chapter particularly related to is Cap. & 
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Heir of him who has an Aſſignation to a Reverſion of Lands, may have moveable Flcirſhips 


ſince Aſlignations to Reverſions are real Rights? 3 
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TD Y this Act it is declar'd, That the Act ordaining perſonal Obligations to preſcrive in 1 
Forty Years, was to be interpreted ſo as to exzend' to all Obligations prior to that 
*— Act, which ſeems hard; for theſe who had theſe Obligations, were in bona fide not to 
doDiligence : And therefore ſome Time ſhould have been allowed to do Diligence, as Thir- 
teen Years were allowed in the Act of Preſcription 1617. And therefore it would ſeem that 
the Act 29. Parl. 5. Ja. III. ordaining perſonal Obligations to expire in Forty Years, rather 
declares what was Law before, and that ſuch Preſcriptions have been formerly allow'd here, 
upon the common Lay, or ſome old Act; for this Statute likewiſe ſays, The Time of the 
nalng of 15 Nees Acts: So that it appears there have been other Acts beſides that One, to 
P - ͤ·˖ͥ . 995-36 ᷣͤ Vd ⁵p / Cor TE ego ne TP on ne 4s Op 


Ty ETOURS to this Day expreſs the old and new Extent :' By the %% Extent is meant, LVL. 
& that to which the whole Lands of Scotland were valued by the Firſt general Valua« * 
tion; and by the aw Extent is underſtood the Second Valuation, Which was long 
. after the former. The old Extent is ſaid in all Retours to be tempore pacis, and the new 
tempore guerre, or belli; the Reaſon of which ſome think to be, that the new Extent being 
made in Lime of War, there was a Neceſſity to highten the Valuation for maintaining the 
War; theſe Caſualities de Kr greateſt Part of the King's Revenue: Whereas the old Ex- 
tent is very inconſiderable, being in Time of Peace, when there was no Neceſſity for any 
Addition to the Revenue, and when the Value of the Money was very mean. MT 


BY this AR, Four of the old Council are to fit with' the new Council : But this AQ * 'LVIL 
D now innovated by the poſterior. different Conſtitutions of private Burghs; Edinburgh, fe 
pre and many other Burghs havin far more, whilſt others have but the Numbers here x 
1 GNI. 2 I 4 Ke Edinburgh, the Manner of chooſing the Magiſtrates and 1 
Council thereof, is regulated he Sixth hi 1 x - op 
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; P would ſeem by: this AR; wh all Cine Adios muſt be firſt lde be. | 

fore inferior Courts, which is likewiſe ap Cited: by the 1059. Ae 14. Park 
15 a. III. But now any Action may be purſu'd before the Seſſion or Parliament 
= FF nin the firſt Inſtance: But there can no Action be raiſed before the Parliamert, 
| 3 Pct without ſpecial Warrant firſt paſt in the Articles, 3 16. f 4 the ſame before 
the Parliament. Yide Not. on Al 16. Ferdi 6 Ja. II. AG 76. Parl. 19, 
ki II. and 27. AG, 5. Feri. Ja. II. 4. Ne „ . „ 7 
$ & 11; 0; 4 O | : 15 

W. Ythis AQ, which: is 1 preſent Obſervance, uch Alflers as: s afſvillic a | Pannel unjuſy, 
are to be purſued for Error; but ſuch as condemn him unjuſtly, are not: The Reaſon 
2 whereof ſeems to be, That the Lawgivers preſum d, that no Aſſiſer would: condemn 

= ; unjuſtly, but that probably they might ſhew Favour in abſolving; and if Aſſiſers were puni- 
—_ . ſhed for condemning, they would never condemn; and ſincè they get no Salaries, th 
= | ſhould not be ſeverely uſed. . But tho' we have no Law allowing Aſſiſes of Error againſt ſuc 


21 RE . 


1 ns condemn; yet it may be alledg d, that Allifers * be r if they condemn a Man 
4 _ - - Without any Shadow of Probation.  - i 
3 2. THIS Act appoints, That the Aſfiſers who are to odor of the Error, bonoble Perſons 
fr theſe that are to judge of the Error of others, ought to be more judicious than the 
\ P14. Gor a Statute Selen 591. C. 117. it is cechred, that by noble Perſons f is meant tg Lande 

3 TE aber muſt be infervelt upon Princip has) and 8 whith were: re reſent] to 
the Aſliſe at the Time of the Verdi tho the Retour may be reduc'd upon other Grounds 
than ſuch as was then repreſented, as is clear by the Act 13. Parl. 22. Ja. VI. It is alſo 

appointed by this Act, That tho the Verdict be reduced, yet the Perſon aſſoillied a 
Cannot thereafter be puniſh'd; there being Jus /itum to him by the Verdict, and es tbe 
ſame Principle. By the 91. AT, Parl. > Ja. VI if any ſpeak to the Aſſiſe after t 2 5 | 

N Verdict i is declar' null; but the Pannel being: handy acquit, cannot thereaft 

e accule 
"78 * 'Tax Place of. Reg. Mah; cited, but not expreſt in this AA; is Lil. 1. Ci where. P 
ur Aſſiſe of Error is faid to conſiſt of Twenty four eil and OO Men, tho a are call 'd 

e five noble Perſons. 

F. Ir may be doubted from this AR, whether, ak the Panel be not aſoillied, Jet, F 
any or moe Aſſiſers who voted to aſſoillie, notwithſtanding of the clear Evidences to 
1 contrary, may not be purſued as remere jurantes ſuper Aſiſam, ſince he is guilty of Perjurys 
—_. and Perjury 1s inferred from an unjuſt Oath, and not from the Effect. And though it may 

Y be — that he follow d his * Knowled ge, * Ant cannot defend, ſince this * 
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ara ahh F 3 8 
more; that fin dach may he found ee 
Ns Rr tb $4" 1 
N But 
12 except ___ a IN guilty was > HR, 
Teaſe, ; dib ar elo I Inn false Nine e 151 11 . 10 15 2110 2 N e 
I Is ikowif&-obſervable/from- this AQ, MT bat chef A fffers commfttim . len kes Hh 
firſt be-call8d>beforc the King and and Lis Qoiindil/ Ns ee hull a Freat Ae; dna 
therefore His NMAjeſtys Advacate berg ene fe f Err in Tidy — 32 ft 
called the Peſan winctag cotnmitted fore: the” Priviy Council, and asked at 
every Manjudicially, imbether:he /ownedhisVerdi@/8noti; and Neſs that owne@upor ths 
| Verdict weyottiorinſiltediagainſt criminal 5 But Wiss) this Catif6'tal@tsilbercgticll before | 
the Juſticessoit iwas albedgeq gor them That 'thaWMerdiat +eartig? only, that se 
Wie ada; hoch W Hud affected whe Colldetiiied; are ůauιçk 
hold much more after the Act of Regulations, in Anno 1672 Fe it 18. Rea; that 
thb ſſiſers ſnbuld marks er een en are BRIE) d the Pudt W 
be kriowiowho! ſhould! he. purſued for Error; But ted Was repelled b hecauſe he Hg bt 
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b 0 prove their Iangoenod\ for elfe it hould be"ichpsſble fer abe King to bejabjediber- 
to prove me Guilty wWfngh ſhould! hot@'much! löre now, beet e Aſſiſes 1 
© n eafy, Remedy for i prüvening this 6b; impmrent who did 245 


= 5 oillied, and who any nn thy and though theſe Regulations introduced that, as a 
er Remedyfor clearing khis Nlatters iet that dias nidt nebeſſaty Hr there we A T6 m7 1 
Fran babe Aliſon e = to / be fo marked 012 Iooawans!allt plane, Av 6 cap 
not willful, nor by e e ns, hib Partiality behq ved neceſſariſyito tby the Xl; I; - 
Words of the Act. But this was repelled; bècauſe the Ryror being Views. che of Moved : 
neceſſarily to be wilful, andi by partial Meansz nor was it poffible te prove hefe becule 
13 otherwiſe than 0 ief2@. :izadlt was alledgedy: That there 5 
the: Pannel, the [Difficulty of differeneiug the Probitioteirhight*:&xcle) fronvwilfab: 
be this was repelled; becauſe the Prabatiqn:adduced avatiſo:cldantiiptBythishAft; Ailllſes 
f Error are only to be; allowed, where he Per /dns: ndited ar Jhowsn before the AMY; in 
the Aſſigze of Error; but ſo it is, the; Perf6ns//affoillied: by-the-formher Aſſiſe were, forefhue 
ted in Abſence, and were neither then nor now ſhow-ueg the wſſiſe , and the Reaſoty'ob 
this Speciality is, becauſe if the Perſofis affoillied ware preſent, they might prove ther own 
umocency, and. ſo clear likewiſe theſe who. nſſoillied thein.ꝰ But this was repelled; becauſe by 
theſe Words, Shown before the Ali ſt, is only meant, thut their Deſignations and hot · Thei _ 
Perſons ſhould be ſhown tothe Afliſe of .Ertor ;- fdr elſe, there cu he no Aſſiſè off Errof = 
in Forefeitures in Abſence}; and though the Perſons were preſent, yet hey would not be = 
admitted Hoc ordine, to elehr their own Innocence, and the Ferre eng 255 aflvilljed} ior — = 
Nr according ts: the: Trobaice * led. 02 110% ** Ano wit aan gd e, | 
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F OR Explication of this 4a wid. Bote on 4 143. Parl. 3, ace ir 21 910t2d ur * Lxv. 
: C1 1:7 qo TO 00. 04 90 # 5 Ad duc tum diagd af 
18 4 is 


ö 44 
lained in the Obſero, on the 17. All t. Pays. 1 WI. 96 29-01 — * LXVI Wy, 
no b&w 7; i for 4.901 403. gverd 31 dale Io vonalt Tioga 0: bas doors or 8 

5 V this te, Deeds done, and Rights made by furious Perſoris, or Kiots are/redubible} L XVII. 

5 not only from the Date of the Btieves,. but from the Time that theſe Perſons were 

found to be Idiots or Furious; for the Verdict of the Inqueſts upon ſuch Brieyes 4 is des 
claratory, and finds that theſe Perſons were fuch from ſuch a im) 
Obſerv. Tax albeit, from the Stile of the Brleve, of old a Furious, "0+ 18iot'sDebicouls | 
only be reduced from the Date of the Brieve, and that by: this AF, ſueh Deeds be ofly de: 
clared to be reducible from che Iime that the Inqueſt foune ther che Granter was 'Faridus 0 
or Idiot; yet the Granter himſelf being convaleſced; may reduce Deeds done by himſelf | 
though there was neither Brieves nor Inqueſt, finding him Furious, the Fury being clearly 

8 there being no Reaſon that the- Negligence of Agnats or Friends . not raiſing 

23 ſnould preſudge the furious Perſom, 21 Feb, 1631. and which ſeems yet harder, 10 

Heir of the furious Perſon will be allow d to reduce, t dugh there Was no Brieve' 125 nor 
queſt in his own Lifetime; and id is very hard to know his Condition after 9 


1638. far ſentent ia aut decretum Judicisnon'facit furiofum ſed declaras; but there is be 


rence, that if the furi ous Perſon was declard hy at Iinqueſt, that Verditt e 9 0 | 


© all Deeds done after; but if this Idiotry or 'uriofity, was'not'foand'b 

proven by Witneſſes, and when the furious Perſon is re-convaleſeed De fm | 

No that are. valid, though there be no Declarator. And if there be only lucid Son by the 

HG is preſum' d to have been done in the Fury or lucid Interval, according as the Deed 1 

05 is reaſonable or unteaſonable. And for clearing of this, the Lords in a Ca e, Stewart con- 

ra _ WU d Witneſſes to be led rs Anſwer, to clear what Condition the Gran- 
113 ter 
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| 8 1 199A 21993 1 U * 8. eee being 
** miſea by the Parliament — is now uſually done by the Counrit (both as to 
LXIX 1 foreign; Coins and ↄur on) the Parliament did by the 69 Alf, ordain thut all Debts 
XIX. fpouldibd paid with fikMoney,' and.ofithi [ame Price ar the Money bad Courſe before this Pro- 
© elamation:and At; which was; only to take place, where the Pers of Payment were by» 
alt before the Act; Which makes me think, that che Reaſon of the Act was, becauſe the: 
arliament thought it juſt, that no Man's Breach of Obligation & mora, ſhould be advantageous 
to him : and if the Credito had got his Money in ſperie, he might have made other Uſe of it, by 
carrying it abroad, Ge. But yet now al Debts may be paid, according to the Courſe that 
Money bas the Time of the Payment; for as the Money may be cry d up, ſoit may be cry d 
down, and to bring both to an Equality, the Debitor and Creditor: run an equal Hazard; 
for whatever Difference may be as to the taxing the Price of other Things, i uſtimatio rei 
ertditæ ere verit aut decreverit; yet in Money Ap et æſtimatio, L. 1. f.' de. contrahend. 
Enpt. For clearing of which Queſtion, 3 in. Queſt. Jelect. Lib. 1. Cap. 39, and fo this 
Act is in Deſuetude, vile Act. 19. Ja. Ill. Parl. 3. Hut tho Debts upon private Obligati- 
tions were to be paid with Money, at the ſame Avail that the Money was gt the Time of 
the Contract, and not the Time of the Payment; yet the King's Taxations and publick Dues 
were by the King's own Conceſſion, to be paid according to the Value of the Money at the 
Time of the Payment, and are not to be exacted in Money, according as the Money was 
worth before it wasicry'd up. Vie laſt Act Parl. 3. Ja. Hb. C 
=; IT has been much doubted, whether it was true Policy to cry u Money; for tho! this 
ſeens to be an Encquragement to Foreigners to export our Gon hecke, of which we have 
too much, and to import Money of which we have too little; yet it is urg d on the other 
A Hand, that in crying up Money we do but under value our own Commodity and our oN 
Uuandd, and raiſe the Value of Money, which is the Commodity of a foreign Country, ſuch 

as Jpaia, and other Places who have Mines. As for Inſtance, if we have Uſe for carrying our 
Money abroad, Foreigners will only give us Commodities conform to the intrinſic Value, for 
they will dot conſider our raiſing of it; and ſo he who get the Money which was ſo raiſed, 
is cheated in as much as the Money is rais d above the intrinſic Value. 2. As to our oun 
Commodities at home, either they are rais'd to the ſame Proportion with the Money, aul 
then foreign Merchants will not bring in Money for our Commodity, becauſe they can gi | 

nothing by bringing it in, and ſo we loſe the Deſign of raiſing our Money, or elſe the Com- 
modities are not rais d in Value to the Money, and ſo the foreign Merchant does only cheat 
us. As for Inſtance, if our ain be rais d a Tenth Part, the foreign Merchant gives us 
only Nine Pieces for Ten, 3. This raiſes the Exchange to our great Loſs; for he wiv 
draws:the;Bills upon London or Paris, conſidering that our Ten Pieces are but Nine, there 
he will add the Value of a Tenth Piece to the change. 4. If foreign Princes find we 
have Advantage Mee of our Money, they will either raiſe their own to the ſame 
Proportion, and then we ſhall have no Gain; or to a higher, and then we ſhall have Lob. 
A Toi eſt, different Raiſings of Money will occaſion but great Variation, and Uncertainty 
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T H E Aa honing cue, is epi; in a the Act tt. Park, 1. * 1 | which is the LXXIV. 
Act here related to. ; 2 


F "HIS Act appointed the uli more than juſt Fraught to be a Point of Date, becauſe LXXV. 
it was Oppreſſion, and irregular Exaction; and this is ſtill taken up as Dittay in Chr- © 
cuit Courts; 3 the Council does alſo puniſh it; and I think, the HOT of the 

Ground where the ar is, may Puniſh ſuch irregular Exactions. | '- 


toy 


"H E Unlaw of Fr ach 5 burn Muirs 18 by this AR Five Pounds; which i 18 3 Ali 22. . LXXVI 
Parl. 6. Ja. IV. but by the 11. Ac, Parl. 4. Ja. V. the Puniſhment is Five Pounds for 
tte firſt Time, Ten for the Second, and Twenty 17 the dv LOBE! me theſe Pe- 
nalties are Fatty” d Act 84. Parl. 6. Ja. VI. 8 


*H E uſing other Barrels than the Henbargh Meaſure is made Point of Pitten, 8 Mmm 
other Barrels were look'd on as falſe Meaſure j/ but our Barrel 1 now 18 1 allons for 
Salmon, and Eight and an Half for n e mo 
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* H E AR here related to, is Al. 7. Pari x. Ja. L where chis AR; is ebe 8 b vi. 
VRPR Dr ON is the uſurpin and appro a our Superiors Lands or 25 FRO 6 LXXX. 
P and Purpreſture is much now dog end pre avg 2 Remedy now — Acti- 
ons of Moleſtationy or Declarators of Property; but Purpruſion is not abſolutely in 
Deſuetude: For by the 5. AF, 16. Parl. Ja. 6. it is ordain'd; That ſuch as till the King's os 
| Parks, or Commonties, ſhall be liable in Purpruſion, and puniſh'd according to the old Laws, N 
the ſame being tryd either by way of Moleſtation, or before the Lords of Seſſion: And the | 
old Puniſhment — an arbitrary Puniſhment, and the Loſs of his Lands which he held of 
the King. And the Reaſon why that Act did appoint the Trial to be by Moeleflasien before 
TE Lords was, becauſe. of old it was only try'd by an Aſſiſe before the Juſtices, Jide L. 1. 
| 4 5. Num. 4. & Lib. 2. Cap. 74. R. M. it is doubted whether Vaſſals of Regalities, buil- - | 
dung upon the Streets of Burghs of Regality, may be puniſh'd for Purpreſture, or whether oo 
yr Bing 6. A. Foot or Two further than e even in Burghs Nojal, would infer that 
4 From theſe Words of the AQ, That nde Vaſſal, nor AY W or other Tenent under the 
1 TOs has Power or 3 to hold a EE K z it is fit to obisdve, That this holds bo 7 
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AT only in Purpruſion, tho' that be the Caſe mentioned in this AR; but generglly, Vale. 
r Subl-vidfale-cannot hold: Caurts, except they be infeſt cam cri e wes or | 
| . xr yore hold Courts for Papmant of their omm Nents, or Suech other Things 88 — | 
ei follow«the Jabouving-of Lach, eacept the Vaſſal be a Baron; in which Fe be h 
— Power to judge Riots and unkaw- for Bloodwits,.qs Sberzütt ad! Te A0 ib Het to be found 
in the Black Impreſſiun. 2's „„ ᷑Ä—ͤ /i 8 
Tuxax is an Act omitted by Stene, which is the laſt in the Black Impreſſion, 
Parliament delegates their full ſome Ge Power to ſome. of their N 
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b wherebythe 
WS Number, for hearin 
es, licet drlegarus. man” poteſt dbit gare and ſuck 
„ „ TR 


| ſome Ambaciators, and deciding ſome. C 
Delegations of the Supreme Power may | 
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HO! this Act appoints Barons and Lords, who led their own Men or Vaſlj 
at that Time to the Hoſt, to be liable for the Skaith they do in coming to the 
SF King's Hoſt; yet this Act is now, upon the Parity of Reaſon, extended to all 
Officers, who are now come in place of theſe. It may be alledged from this Ad, 
that it is not lawful for ſuch as go to the King's Hoſt to take free Que 
or Mit and Drink gratis, which we call Free: quarter; which may be für- 
ther clear from Cap. 5. Stat. 1. Rob. I. where theſe that come to the Hoſt are ordaind to 
0 be ſerv'd for their Money, and that they take nothing but at the Sight of the Bailies and o- 
* > -.7 thers there mentioned, under the Pain of being punith'd as Robbers. But it is Mull doubte 
©... whether. the Country may be put to be the firſt Advancers, when the Mhtitia»is rais d in 
ſuch Haſte; that theſe who are remote cannot provide preſent Money, and the Country into 
which they are ſent have, by their Irregularities occaſioned their Coming, it being unjuſt that 
innocent Shires, who ſend in their Militia, ſhould be put to Expences in levying. and enter. | 
taining Men to repreſs the Irregularities of others. , 63 eee . 4 
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Lo —LXXXIl. IT is obſervable from this Act, that it is not the Parliament hut the King] without men- 
= I tioning Conſent of Parliament, who commands the Proprietars of Caſtles to furniſn them 
3 55 I for: Defence againſt the Enemy, with Victual and Artillery; and the Reaſon of this is 
3 becauſe there was no Fort nor Strength, or turrit piunata, call d Tower-honfes, allowed to 
7a | be built in Scotland, without an expreſs Warrant under the King's own Hand; this being one 
| | of the Effects of his Prerogative, in the ſole diſpoſing, and making of Peace and War. And 
ſince Arms cannot be born without His Licence, much leſs ſhould Strengths be built. And 
from theſe Grounds, and the Practice of other Nations, it was contended lately, That the 
King may garriſon any Man's Houſe, when He and His Council find the having a Garriſon 
in that Place, for maintaining the Peace of the Country, is neceſſary. But Craig is of Opi- 
nion, that it is Treaſon, or at leaſt Purpreſture, to deny the King the Uſe of our :Caftles, or 
Towers in ſuch Caſes, Jure Anglorum turres omnes, quia ad defenfionem; ſon munitionem, re- 
gni extructæ tantum prefumuntur, ad regem pertinent, ad quem & regni defenſia; quod ſi idem 
Jure noſtro obſervari quis dicat, non, ut opinor, aberrabit : cur enim qui turrim ſive forts 
litium ſuum regi denegat, crimen leaf B's: wr ancurrit,'magis quam. ſi equum, ant 44es, aut 
rem aliam, nulla alia ratio probabilis reddi poteſt, niſi quod negatio hec ex jure feudali, regen 
& dominum videtur privare jure ſui dominii, & ſpecies ganas: par prefers 5 & aligs res 
noſtrat principi peſcenti poſſumus negare ſine perduellionis periculac Which agrees with the 
Opinion of foreign Lawyers, who treat of the Power of Kings in general. Fritz. 4e jur. pre- 
fidii, penes quem Monarchia, is urbes, arces eee i ue pro tuenda feturitate publr 
ca præſidia mponere-poteſi. But in this, as in all ſuch Caſes, the Prerogative ſhould not be 
made uſe of, except in Caſes of extreme Neceſlity ; and even then the Heritor is to be re- 
þ if he muſt hire another Houſe ; as at Sea in Storms, all the Parties concern'd in the | 
Ship are to contribute for repairing his Loſs, who for lightning and ſecuring his Ship, 85 
forc'd to throw his Goods over boarde. 480 POW. £12504. Be 
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quarrellable, except ſhe ratify the fame judicially outwith the Preſence of her Husband 


LXXXIV. T: a Woman who has a Conjun-fee, alienate it during her Marriage, the Alienation" 
1 | 2 upon Oath, never to revoke, it; and then the Alienation is valid: But though this Ad 
1 ſuſtains a judicial Inſtrument under the Seal of the Judge, as a ſufficient Probation; yet nod 
BM ſomething muſt be produc'd under her own Hand, or by two Notars; and the Lords * 
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nor faſtain/chel AF of Remupciation, 71 under the Hand of boch 
burn 15. 1678. Cera contra Maxwel, 
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pon for” confirming 
arliament, gives it 


is contrary; 
and relates a Deciſion of Parliament, without ſtatutinz any ng 
. 


| ther 
the ſame; for the mere ſetting down this Deciſion amon R 


g of 
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r ene Won ſubſcribe herſelf, or two Notars for heãe rp 5 
now, either a Woman muſt-fubfcribe e eee for her. Ar ee ; 
0 ru. I. Fuer Decifions' of Parliament bind 48 Laws, though'th be ot ſer [own 
as general Laws; for the infercing them amongſt Laws, matte them equaf to Ewe“ Seme- 
e by ene of Farllameng, as Cap, 36. De: 
"I 3 B FF n 11 R 


_ Obfere, II. Tur though an Oath is ſufficient to donffrm the Renunelatlon pf 


ſame matrimonio; yet it is not ſufficient to confttm a perſonal Obligation granite 
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Spouſe: The Reaſon of which Diſparity ſeems to be, that in Cerhunct-fees the % Abi, 


gations, where the Deſign is to bind herſelf, the Obligation is invalid; becauſe ſhe being /h 
 poteſtate mariti, cannot oblige herſelf: And upon the ſame Ground it is, that Diſpoſitions 

nium, as to the Property; and even perſonal Obligations for Sums of Money granted by a 

Woman, who was an . Heir; there being a Backrbond granted to her, dgclaring 
that ſhe ſhould not be thereby prrjongty oblig d, wayfuſtain'd ONE the Foundajon of a Com- 
priſing; for as ſhe might have diſpon'd her own Heritage expre Ys ſo the might have law- 
ully granted an Obligation, whereby the ſame might have been adjudg'd, January 23. 1678. 
Pringie and Bruce contra Pater/on. Vid. Stockman. Derif. 39. 7 975 o 
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Ty che Canon Law, Laics have no Power of chooſing or electing Churchmen, C 
| 25 43. C. Maſſana 56. de elect. & elec t. poteſt. Bo that the Privilege hete granted, 
ems contrary to the Canon Law: But as the King of France had Power by the Con. 
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tion of Biſhops and Abbots, and the Proviſion of them belong d to the Pope, as is clear b 
the 125; A, 2. Parl. Ja. V. Which tho' this Act ſayst did belong to our" Kings 2 the Priv. 
lege of their Crown, (tor Prerogative was then call d Privilege) yet it is 'confels'd,/ that oy 
deriv'd this Privilege from the Pope, AG 53. Parl. 5. Ja. V. For underſtanding this Ac 


it 18 1 know, that if the Kings, who had theſe Privileges, did not nominate with- 
in Six Months, the Pope might confer the Benefice as he pleaſed: And if the King did no- 


this Power of Precluding, it is ſtatute by this Act, That aur Kings mah preſeni ai all Times, 
till the Prelate named by the Pope ſhow his Bulls of: Proviſion to the King and Chapter. And 
tho' the King ſhould admit to the Temporality a Prelate before ſhowibg of his Bulls, it will 
not be prejudicial to the King's Privilege of Preſentation; that is to ſay, that tho! the King 


ther within Three Months, V 2 ae benefic. Capi 8. But our e acknowledging 


and the Pope ſhould-not have Right, ure deve/uto. 
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Pi nor be be this Act it is fit to know, that regularites Zeno ria varatura could 


not be purchaſs d; and yet the Pope had reſerv'd a Power to confer even theſe, ex 
* Pleuitudine poteſtar is, „en, de confer.» prabend. 6, decrot. But this Act is made 
do annul all ſuch Proviſſons to; Benefices not yet vacaun gj. 
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The Reaſoh of 'which/Detrſion 1 conceive'to be, 
not 'becatiſe this AQ, to which the Deeiſion is contrary; is on ſer dyn as a Methyorandum,' 


nde | 
man, fente-matrimoniog as is decided, November 8. 1677, Finca Contra Richardſon and his 


and the Obligation is not to take Effect till after her Husband's Death: But in other Obli- 

granted by Heretrixes ante matrimonio,-will be ſuſta 2 7 67 therein u domi- 
gu 

 tordats with Pope Leo X. to nominate Biſhops and "Abbots, ſo our King had the Nomina- 


minate an unfit! Perſon, the Pope might refuſe him, and the King was obliged to name ano- 


had admitted a Perſon whom the Pope had rejected as unfit, he might yet of new' preſent, | 


8 HIS AQ; giving the Warden Power to continue his Courts, ſhebrs, that the 
Lomtinuance of Courts is not of its own Nature lawful; and therefore no 
Judge may continue his Courts except he have an expreſs Warrant for it, ſince 

ea ſuch as are cited may be thus - prejudged by Delays. But ſince the King is 


a VI where it is obſervable, that theſe 1 ge are declared not to be continuable by the 


the Fountain of Juriſdiction, it is thought the King may grant ſuck W arrants, 
2 cho there be ſome Cafes wherein the King has reſtricted himſelf by expreſs 
1 tute, as in Criminal Courts, which are declared to be peremptor by the 79. Act 11. Parl. 
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xc. Par. old eyery Heritor brought his on Men to W e eee and to the 
', & &ira © King's Hoſt, as is clear by the 81. Ad, Par., 11. Ja. III. and all theſe were 

| | & commanded by the Sheriffs, Lords of Regalities, and the King's other Off. 
cers, and were called together by Letters patent under the Privy-Seal, dite- 


L 8 N 


. * 


Ir 
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cted to theſe Officers, as is clear by this Act; but now the Militia is com- 
1 DON manded by Colonels, and choſen by the King, and are call'd together by Pro- 
dClamation and Letters from the Council, ſubſerib'd only by the Chancellor or Preſident of 
the Council. From this and other old Writs it is clear, that the Privy Seal was then the 
Seal of the Privy Council, but now they have a Seal peculiar to themſelves, which is calld 


the Signet of the Privy Council. Vide Annot, on Act zo. Parl. 3. Ja. . 
HE King's Rents of old were govern d by the King's Maſter-houſhold and Comyt- 


- - roller, and the Council, but now by the Exchequer ; and the Maſter-houſhold has no 
__ = Intereſt in them ratioue officrz, that Office belonging heritably to the Earl of Argil, 
is now extinct by his Forfeiture; but the Office of Comptroller is ingroſſed in the Treaſu- 
rer's Office. By this Act, ſuch as detain the King's Rents are to be diſtrainzied, that is to 
ſay, purſu'd in the ordinary Way, viz. by poinding the Ground for their Reddendo, by Hor- 
nings upon their Tacks: But though the uplifting the King's Feu-duties was deſign'd once 
to have been by Quartering, yet this was thereafter found illegal; nor could the Facile be 
ſo lifted, if that Way were not warranted by Parliament. There is no ſpecial ing 
expreſt here againſt the Officers who detain the King's Rents ; but by the Civil Law, thele 

1% 7 Who abſtracted cted publick Money, or converted it to their own Uſe, erant rei peculiatus, qui 
EE olim pænd quadrupli poſtea deportatione punicbantur, Magiſtratus vero, qui durante officio pub 
| litas pecunias abſiraxerunt,. capite puniuntur, L. un. C. h. t. but this Crime only holds in the 
mie of public Money, and not in the withholding the King's Rentts. 

9 


T A, This and the next Act bear not to be made with Conſent of the Three Eſtates 

of Parliament, but only that the Lords think expedient ; by which I think muſt he mean d, 
the Lords of the Articles, or elſe this and the next Act being Conceſſions of the Barons, in 
what related to themſelves, they were not thought fit to be drawn as Acts of Parliament, but 
only as Conceſſions: But I incline rather to think, that by Lords here is mean'd the Lords 

of Articles; becauſe the Acts 95. and 96. of this Parliament bear the Concluſion of the Lords 
of the Articles, tho ſometimes by the Word Lords, are meant the Three Eſtates of Parlia- 

_- met OTE. xx oo oa oO 
Xin. B this Act the Roſe· noble was made the Standart of all the Gold, and it was of Twentſ 
D two Carrets and Ten Grain Fineneſs; but now our Gold is only of 8 ks Car- 


0 


By this Act alſo the Wardens of the Coinzie-houſe were firſt inflituted, for underſtanding 


weighs after him, and is his Check, and over them all is the General of the Mint. BY 
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this Ad Reſpites ure diſcharged, whereby 15 ce is delayed; and tis here ſaid, That r: 
* 7 oY 4 8 1 


U 
| Reſdites are more againſt Fuſtice than Remiſſions; The Reaſon whereof ſeems to be 


© hat Remiſſions are only granted after we Trial: but Reſpites are ern N 
Sally, and inay-be ſought more frequently, and that before the Stare c "the Caſe be exaſni- * 

ned; not is the Party mjur'd aſlyth'd here, as in Remiſfions : For the fame Reaſon alſo, Pre- 

cepts for continuing WE Cguarts ws Urged, 08 — : 1 not to repent OY, 
them, A 79. Part. 11. Ja. VI. and by the 47. Ae oi at lame Perliament, they are di- 
erg d 4, for that AXf ſites ag unt REpites, as Well as agent Brotetions, 
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tho' this Act ſays, That ir al be the Finmne/? of i Penyyine, yet the Meaning of 
that Act is, becauſe 12 Peny fine is the fineſt imaginary Value 3 but there muſt be 0 
ſtill a Twelfth Part allow'd of Alley to make the Silver malleable, And albeit the Puniſnment 
in the Act, againſt theſe -who work not Þ to this Finenels, be arbitrary, yet it is declar'd to 
be pats by Death, by the 56. Act. | arl. 6. 9. M. 8 3 9 8 5 l 5 . 
OBSERVE 2. That the ordaining this AQ to take Effect after Forty Days Proclama- 
we {x vary chat regularly Achs may be put in Execution ſoontt, as by the 20. At, Parl. 


'® PD BSERVE 2. from this AR, that the Silver of $eorJend ſhould be tx be Vier for XVI. 
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ls ais only a temporary Statutes ending with theſe who Tore to obſerve 

it; but the bringing Malefactors to the Bar in ſober Manner, without Afli> 2 CVIII. 
my ſtcrs, is commanded by many Acts: And tho“ by this Act it ſeetns, that the e 
i Juſtices cannot hinder ſome of the Pannel!'s Friends to ſtand with him upon =_ 
be Parinel, that is to ſay, to ſtay at the Bar; and that Four Friends are allowdqd ©, 
es the Purſuer, and Ten to the Defender, by the 41. Aer, Parl. 6. H. 
M. yet the Juſtices do ſuffer few or none to ſtand with the Pannel, as the 9 


ſee Occaſion for it. 


HF Crowner of old receiv'd the Porteous Rolls, that is to ſay, the Names of ſuch XCIX:. 
Mlalefactors as were to be purſu'd at Juſtice-airs ; but now the Juſtice-Clerk kerpʒ it 7 
Hhimſelf, and gives it to the Macers of the Criminal Courts, or Meſſengers who cite 


T* Defenders in Slaughter are by this to be cited upon Six Days to find Caution, or 
I uelſe are to be denounc'd Rebels; but now if the Criminals be not in Priſon, they are C. 
A to be cited to find Caution upon Fifteen Days; but if they be in Priſon, they may get 


ditement to anſwer upon Twenty four Hours. 


Y this Statute it is clear, that a Perſon apprehended and incarcerated; muſt firſt be Cl: - 5 
A thaintain'd upon his own Expences; and if he be not able to aliment himſelf, the She- 15 3 

liff is to aliment him upon His Majeſty's Allowance: And by a late Act of the Juſtice- 

Court, the Keeper of the Tolbooth of Edinburgh is diſcharg'd to receive any Criminal Pri- 
ner, till he who enters him Priſoner, find Canes to aliment; for before that Act, poor 
People were ſtarv'd and ruin'd by their Impriſonment. 5 3 
HIS Act is in Deſuetude; for nothing is due now to Crowners, becauſe they do not Cit. 
L attach as formerly; And this was the Price of their Pains or Fee. 1 1 


T HIS A& is in Deſtetude; for no Sheriff tholes now an Aſſiſe, the laſt, nor no Day of Cm 
198 a except he be purſu d for ſome particular Crime, or for Malverſation in ; 


- 


his Office. 


Y this AR, if the Sheriff hear of any Convocations, he ſhould charge them to ceaſe 4 CIV. 
and if they refufe, he ſhould continue the Court, and purſue them, and the Puniſhment 
is Impriſonment for a Vear: From which Act it was argued juſtly in the Earl of Cairh- 
aeſs's Caſe, That cho Men refuſed to MELT the Sheriffs Deſire, he could not amen 
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Tus Privilege was granted by Malcolm II Leg. M. C. 3. Num. 4. but both that Privi- 
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Ir is obſervable alſo in this AQ, that the King's great Seal, and the Seals of all the Prelates, 


Anne. ; 2 


| lege and this Statute are now in Deſuetude ; 
1; { Malefattor's Here. 5 


ls A appointing that Strangers be well us'd ; and that no new Cuſtoms, Impoſi- 

tions or Exactions be put upon them, ſeems to limit the King's Prerogative acknow- 

ledg'd by the 27 A Sep. 3. Parl. 1. Ch. II. By which it is declar'd, That zhe King may 

diſpoſe and order Trade with Foreigners as He 8 A Conſequent of which Prerogative 

is, That He may either diſcharge Trade with Foreigners, or burden it as He pleaſes ; · ſince by 

this Act no new Impoſition can be laid on. But the Anſwer to this is, That this Act relates to 

Strangers, and not to the King's on Subjects; ſo that tho' Strangers come, they ſhould be 
_ civily us'd by this A; yet they may be debarr'd by that A 8 


74 HIS Act granting a Commiſſion to examine the Laws, and put them in One Book, 
took Effect in Skene's Edition of the Acts of Parliament, and Regiam Majeſtatem; 
in which many of the old As, yet to be ſeen in the Records of Parliament, are left out. 
Obſerv. Tur the Acts of Parliament are call'd the King's Laws, and not the Acts of Par- 
liament; for the King has only the legiſlative Power, and the Eſtates of Parliament only Con- 
ſent. The Books of Regiam Majeſtatem are likewiſe numbred amongſt our Laws: But what 
is meant by the Words (Act and Statutes) added in this AR to the King's Laws, and 


that now the Crowner has none of the 


Reg. Maj. 1 do not underſtand ; except by theſe be meant the Burrow-Laws, and the Statutes 
of the Gildry, | 79 


and theſe other Books that are bound in with Reg: Maj. 
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their own Burgeſſes from being upon Aſſiſes; which Privilege is here re- 


EET oblig'd to paſs upon Aſſiſes, except the uu een of Edinburgh, who 
BUG have a ſpecial Pivilege, becauſe of their neceſſary Attendance upon ſick 
pPerſons. | IRON 1 172 V 
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Ships; but now by the 5 Alt 3 Sef: 2 Parl. Ch. II. all Burghs of Barony and Rega- 
lity, may Traffick in the Product of Scotland, as freely as Royal Burghs. Vid. that 


B Y this Statute all Ships muſt come firſt to free Burghs, and no Strangers can fraught 
&, and the Ob/erv. thereon. That Part of the Act diſcharging Strangers to buy Fiſh that 


is not ſalted, is now in Deſuetude. | 


Ir was argued from this Act, in the Caſe of the Townof Liulit _ againſt Borrowſlounneſs ; 


That the, Burghs-Royal had the only Privilege of having all Goods liver'd and loadned at 
their Ports; and which is likewiſe clear by A. 88. Parl. 6. Ja. IV. and by Act 152. Par. 
12. Ja. VI. 2. Without this Privilege, the Burrows were not able to pay the Sixth Part o 
the Burdens laid upon them, in Contemplation of their Trade; ſince a clandeſtine Trade with- 
out this might be carry d on by the Burghs of Barony and Regality z who, ſince they may 


retail publickly, might have the ſame Privilege as they, if they had likewiſe Power to import 
publickly. 3. This was moſt convenient for 8 the King's Cuſtoms ; becauſe where-' 


ever there is Livering allow'd, the King muſt have Waiters; and upon which Conſideration, 


the Magiſtrates of Burghs-Royal are by the Acts of Parliament, 8 to aſſiſt the Kings 5 


Cuſtomers: And whereas it was pretended, that the Privilege of Commerce was inter rega- 
lia; and conſequently the King might grant a free Port to any Burgh he pleas d. 2. The 


Parliament cited, did only diſcharge Strangers to Load and Liver; which is yet more clear 


by the A# 120. Parl. 7. Ja. VI. To which it was reply d, That the King and Parliament, 


having formerly granted the ſole Power of Loadning and Livering to free Burrows, it was no 
Diminution of His Power to aſſert, that He could not give a new Grant of that to any, 
whereof He was formerly diveſted. To the Second it was reply d; That the ſole Privilege of a 
free Port, granted by a King to a Burgh of Regality, or Barony, can extend no further, than 


to be ſold 
others to liver at any Place, except at the Ports of Burghs-Royal: And tho in that 120 Act, 


that Bore they may have the Privilege of bringing into their Port, the Goods proper only 
y them. To the Third it was reply d, That this Act diſcharges Strangers and 


Parl. 7. Ja. VI. this Act is repeated, as relating only to Strangers; yet in the next Line; 
Strangers and others, are in that 120 again diſcharg'd. Likeas by the Acts of Parliament, 


the ſole Privilege of Loſing and Looſing, is declar'd to belong only to Burghs-Royal ; which 
in ſea-faring Terms, ſignifies Loaduing and UDulbadi g. 


. 


** the At? 8. Parl. 11, Ja. II. the Rents of Churches, or Benefiees, whereof the 
King is Patron, are declar'd to belong to Him /ede vacante, by the Privilege of His 


| Crown: And this was ſo formerly declar'd by the 7 Cap. Stat. 2. Rob. I. And Skenethere 
obſerves, That cum 2 bene ficii 


* | | | LI 


9 


V the Twelfth Articl. Irer. Juſt. the Burrows had Liberty to re- pledge 


gulated; but now the Privilege itſelf is in Deſuetude; for all Burgeſſes are 


om that of Liveringand Loadning. 3. The Acts of 


| ccleſtaſtici patronatus pertinet ad Regem terræ ſi guæ ſunt 
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ACT. it being declar d by the beſt and worthieſt Cle that if any Church ng 


WWW receiv'd, and purchas'd ſuch a Benefice at Rome, they ſbould be puniſb d, and theſe who ip. 
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is declar d a Crime to intromet without a Right from them. 


» 1 Underſtand not how it is ſaid here, That the King could not diſcharge any Part of the 
1 Taxation granted to Him, tho it was granted for a particular or public Uſe; for it is or- 
dinary and lawful to Kings with us, to diſcharge private Parties their particular Propor. 

tions, except the ge; Fg expreſly provided, and the Offer be ſo qualified by the Pat: 
liament. But here the ing was + ©. as appears by the ſubſequent Act, or rather this 
Taxation being granted originally for maintaining an Ambaſſador for the King's Marriage, 

as is clear by the Act; and ſo ad partitularem effectum, it could not be diverted from that 
particular Ule, leſt elſe the Embaſly ſhould have fail'd. And from this we may obſerve, tha 

what is granted for a general and public Uſe, cannot be otherwiſe apply'd or taken away. 


* 4 T is obſervable from this Act that the King was Minor, and that is the Reaſon why He 
could not diſcharge ſomething here expreſs'd, which falls not under His annex d Pro. 
perty. v4 FRO JX. V8 7. TIL % K.. 


XI, FEE Parliament here recommends only to the King, that His Majeſty ſhall cauſe Hi 

1 Wardens obſerve. the Days appointed for Truce, and they meddle not with it, be- 

1 - . cauſe what concerns Peace and War belongs to the King, and not to the Par- 
ment. | „ /)%ͤͤ WWA. 8 DIY 


SE HE Reſtrictions here put upon the King, proceeded from his Minority. 

Sf, Nota, CounstLLORs are made accuſeable to the King and Parliament of their 
. Counſel, till the next Parliament; for the Words are, and ſhall be reſponſa and at- 
cuſeable to the King for their Counſel. But this was in the King's Minority, and therefore 

there were greater Reaſon that they ſhould have been liable for their Counſel than when 4 

King is Major; for then He may judge of their Advice; in which Caſe, nemo tenetur dt 
 concilio niſi dolaſo aut fraudulento. But it may be inferr'd from this Act, that regulariter, 
Counſellors' are not liable for what they do, elſe this Act had been needleſs, obliging 

them to be liable only till the next Parliament. But it is alſo obſeryable, that this A& was 

made by theſe who had riſen in Rebellion againſt King James III. under Pretext of His Son; 
Command, tho' in effect they forced Him when, he was a Child, to head them againſt His 
Father, and in this Act they force Him to make uſe of their Counſel ; and yet the Act beats 

only, That the King humbled Himſelf to abide at their Counſel. The ſame Perſons made an 

Act, declaring that Rebellion lawful., which is yet extant amongſt the Black Acts, but was 
expung'd as moſt abominable and rebellious. | 8 uu. | 


FP q 


XIII. HO this Act appoints, that our Gold and Sitver ſhall be of the Fineneſt of Bruges, jet 
by the 96. A, 13. Parl. Ja. II. and 56. Act, 6. Parl. Q; M. the Silver is to be 1% 

. Peny fine, and the Gold 22 Carret fine; ſo that the beſt Money being but 12 Pen! 
fine, and the beſt Gold 24 Carret fine, there is a Twelfth Part of Alley allow'd in eithen 
and ſo our Silver Work and*our Coin ſhould be of the ſame Fineneſs. But this Act has been 

in Deſuetude as to Silver Work, for which the Gold-ſmiths alledge, that the People are to 


be blam'd, and not they, ſince the People will not go-to the Pr ice; and they do the ag 


h Oy 


= ne: 


„ We. IG. 


© & © 5D wo = Mc 


- dds 
m * | * | 4 
Feb. 00% 


Plate and Coin, the 


| Be too ſoft;/and ſo too mich ſubject to wearing! am Loſs, * 


that when there was no Prinee they held of the Kin 
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finer than their Coin, to diſcourage their Subjects from having much Plate, and e 
as them to bring it to che Mint for current Money, Tie Reaſon that is alledged why this 


* 


much Plate, and encoura- 


Alley is allow'd to both Gold and Silver is commonly ſaid to be, becauſe they ate not mal- 


leable without ſome Mixture of Copper; but the contrary will appear to theſe whouſe oa 
refine Silver with Lead, und Gold with 1 by which! old and Silver may be brought. 


to the exacteſt Fineneſs without all Mixture, and they ate then moſt malleable and ſoft. But 


the true Reaſon why the Copper is added, is, becauſe without it both Gold and dep would 


nde Loſß e lg E Engliſh Roſe- 
Nobles, and the Double of Hungarian Ducats, and the, enetiun equins ;' for which Cauſe the 
Emperor now adds more Copper to his Dueats; 


IS formerly explain'd in the IT, Ac, Parl. 1. Ja. b VVV 


Crown; but when the erwarte came to the Crown, which Was in the Reign o 

1 * Robert II. their Heritage, which was Renfrew, Sc. was erected in a Principality. 
That there was ſuch an Erection, is clear from the Revocations made by King James V. and 
King Fames VI. where all Diſpoſitions of Lands annex'd to the Principality are revoked, 


* 
* 


ren $4 4 ern : ; 
And the Engliſh make no more Roſe-Nobles 
a 2 CL 1 1 25 3 . 1 14 x * * K * n ky Wy £ | | = 


HE Prince of K cot land was Earl of Cumberland, whilſt that Country, helong'd to this XVI. 


. * 


but the Exection itſelf is loſt. However, en the Rights m by the King bear 


ſtill to be as Prince when there is no Prince, and as Adminiſtrator to the Prince when there 
is a Prince; and the Revenue of the Principality is manag'd in cumulo, with the reſt of the 
King's Revenue, when there is no Prince; but when there is a Prince, he has 4 Chamber- 


lain, who receives and compts for the Principality apart. TO Wa, © 

Ir was debated January 1680, whether, hen there was no Prince exiſting, the Vaſſals 
immediately; or as 

, the Principality being ſtil! 


who held of the Prince, were to be repute Vaſſals holding of the King imme 
Vaſſals holding till of the Principality, and ſo holding of a Subject, 

a diſtin See, whereof the King had only the Adminiſtration: But it was found by the Lords, 
2 and therefore they found, that the 


Laird of Luſs's Marriage fell to the King's Donator, t 


theſe Lands could not fall to the King, ſince he held other Lands Tax d-ward of the mg; 
ub- 


and he who holds Lands of the King is not liable in a Marriage for Lands holden of a 8 


jet; and conſequently, he e content to pay the Tax d Marriage to the King, the ördi- 
nary. Avail of his Marriage could not be crav'd for Lands which he held of the Mints, [oe 


o' it i jr that his Marriage of 


was but a Subject. The Reaſons of which Deciſion were, x. That Appanages given to Chil- 
dren; do in their own Nature imply to be only temporary, and whilſt the Child exiſts to 


the Principality itſelf, we mu uct 1t»to have been thus erected. 2: By this Act it is 


ordain'd, that when there is no Prince, the Vaſſals of the Prineipality ſhall come to Parlia- 


e e enen and therefore ſince we have not the Foundation of 
WD. | 
conſtr 


ment, and none can come to Parliament but ſuch as hold of the King. And that ſame Act 
lays, till the King have a Son, who ſhall be immediate betwixt the King and them; which 


whereby 


clearly demonſtrates, that till there be a Son they hold immediately of the King. 3. This 
is yet more clear by the 16. Act, 1. Parl. Ch. I. and the 58. AF. Parl. 1. Ch. fi. 


Lands holding of the King and Prince are quiparate quoad all legal Effects. 4. When rhe 
King comes to any Eſtate jure privato, by Succeſſion or Forfeiture, theſe Lands alter their 
Nature, and the Vaſſals hold of the King as King, and are not conſider'd as holding of a 


Subject as formerly; and therefore the ſame ſhould hold when the Principality, by the not 
ex 


ing of a Prince, returns to the Crown. 5. By an expreſs Deciſion 'obſerv'd by Dury; 


it is found, that whilſt there is:a Prince, the Lands of the Principality hold of the Prince ; 


And it were abſurd to aſſert, that when there is no Prince the King diſpones as Admini 


ſtrator, for elſe He behov'd to be comptable. Nor can there he an Adminiſtrator where 
there is no Pupil. But the King is term'd ſometimes an Adminiſtrator 2x errore ſtili, or 


but when there is no Prince, they hold of the King. 6. When there is no Prince, the King 
diſpones the Caſualities; and ſometimes the Lands, as He does theſe of his own Pro erty: - 


ad majorem cautelam, or elſe the Rangel truly made to diſpone, both as King and Prince, to 
ee 


keep up the Principality as a diſtin& Fee and Erection, left otherwiſe the Knowledge of the 
Lands might periſh the Erection being loſt. ' 7. This is clear by the Practice of foreigri 


Nations, Perez. ad Tit. 1. Lib. 10. Cod. Num. 10. Terre que in Appanagium dantiir peties db 
maninm ſemper manent ſolo uſj-fructu proviſionaliter conceſſo, alias contingerei Regium Doma- 


: 2 0 


8 EO e © 2 744A 4 FO 7 ' i „ ba $ ; | 8 7 | f LE „ 5 ; . ; w "3 
M EN uſed. to give their beſt Horſe, or ſome other Acknowledgiadeztes great Men; 


IVI and eſpecially to Chiefs of Clans, for their Protection; and thele are here diſcharg'd, 
and l are a Kind of Black-Meal: They are now intirely in Deſyetude, . 


Mmm 


33 ' 


- - 


5 Nota, 


* 

* x 
:* $1 
WES 


= 
LEO 

. 
, 
: Mi 

y * 
\ * 
* . 
ets 
* 

- 48 

5 


6 Co, 
"4 P 1 n 
r EY. Be —.— * © * hes. "Of 1 E ES Tag : 7 5 
n PPP „F ˙ ˙Ü Sort who N = 5 
4 2 "IO: > © : . * 2 4 1 * 
5 


n Py 
(iy; ne l 
4 


4 
* 


_ 


Ar Pos 664405 pe Memory 


"= 
7 
3 
of, 
6 
= 
* 
* 
47 
4! 
5 
0 
* 
& 
al 
* + 
ag 
4 
r — — . 
' 
4 : 
N 3 
T3 


card 


a 


Li 
£1 N 
; % 
þ 


. ; 9 f n EF, n tr * ; 
„— — 1 1 5 n SIO DF all. F'Y —_— — —— . * 
— — _- — - 
S2 W be 80 os N Fw ka 
N 2 8 N 9 5. * kh "at a ** e r e If; ts ee e * 5 * 4 re rv ou 8 4 eee * - 
e eee 045 ** 0 | ” , 5 x 
Nein , n d "4 9 , ; * = 
2 — #2" of * „ " g A 
Ji , 7 ” 4 + Fo * ff * F * $ a. l by A K y 8 Y N n ” 1 ; \ 
+ 3 # p 2 5 * W k . * + $& v # 6 * 1 * , 
l 9 8 "1 4 5 * S 4 4. 1 1 
* | * Ry F 9 8 1 „ 1 . * * 
* * N 
wy} Fre . * 4 ol — 


——_— 


* 


3 
XX. | 
7 1 . 


þ } 
. 


15 


i * 


k 
" 


fo 


* * x + 0 
; p £2 
* 7 * - 
- E 4 * 
4 * 
— — 
* 


— S . F 5 - ks p 5 - : . ” 
* . © N = ” 1 |; 
W 4 *, * 5 * * X 1 N 9 , 5 b _ | 
” * 1 4 p 2 5 1 
= x f | ! 
„ 
A : * + r « «e * ogy * *S — 
4 CY 7 5 ; , : 4 % 
* 0 7 - L & » 


rd , wh | 7 
* b - : 
A 
o N F - \ 
1 » W. 7 0 K 5 Y 
— ö : . b 5 ; 
Wm bu : 2 N f 0 N A 
E on a 2 Ear - 7 ; * ET bs i 3 1 * : LG. 
. ® 8 B , f ; . * 95 £ 4 | 
* 1 — 4 - Fx > 
> „ * \ 7 £ : : * * F 2 9 
, 2 f N ; 5 * p : 
£ . j # 7 9 , Het R 
# 5 D 4 . 5 
: ; \ 2 oF . 7 5 


XXIII. | 7 A 5 H E Alliance betwixt Scotland and France is. here ordain'd to be renew'd, and new 
BH Privileges to be deſir d, which were accordingly abtafn'd; and the Alliance herg 
wentioned is inſerted in the 66. Ad, 8. Parl. &. M. . 


; 


E Form of the Chancellary is not to be alter'd, except in the Brieve of the Sum- 
5 mons of Error: The Reaſon of which Exception is, becauſe by the 35. Act of this 
Parl. the Form of the Summons of Error is alter d in ſome Points. But by the 44 
13. Parl. 10. Ja. VI. the Stile is to be alter'd in no Letters. TRI ©: 
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XXV. D this AR the Superior of Ward-lands, or his Donator, are obliged to maintain the 

1 Heir during the Time he has the Ward-lands, if the Heir has no other Blenſh not 

- Feu- lands; and tho” he have Blenſh or Feu, yet if he have not as much of either a 

may entertain him, or if they be appriſed, in either of theſe Caſes the Heir will have Action 

ex paritate rationts, And by the ſame Parity of Reaſon, it may be doubted whether Do- 

nators to Liferent-Eſcheats are hound to entertain the Rebels whoſe Eſcheat they have pur- 

chas d; and it may be argued that they are not, ſince a Mart is only at the Horn by his own 

F ault. This Donator to the Ward is obliged to aliment the Ward-Pupil, by allowing hin 

an Aliment, and not by keeping him in his Houſe; and the Donator's Aſſigney is bound to 

aliment, tho' he got no Mails and Duties, if he cannot ſhew why he was excluded from 
getting them. Linear. contre. Famer: ³ꝛ ¹ r. oo 

Tax Sheriff of the Shire, or Baillies are warranted to take Surety of the Superior or Do- 

natar, that they ſhall not waſte nor deſtro the Lands during their Right, which our Practic 

extends alſo to Liferenters, who are bound to find Caution to keep up their Liferent- houſes 

and others, in the ſame Condition wherein they found them; and this is conform to the 

common Law: And all this Matter is learnedly treated, Chriſtin. ad Leges Mechlin. Tit. 14 

And the Way how this Caution is to be found, is fully cleared, Act x5. Parl. 4. Ja. V. 

where this ſhall be explained. This Act is faunded upon Cap. 1. L. Malcolm II. by which 

there is a mutual Contract betwixt the King and his Vaſſals, in which that King 4i/tribu# 

totam tenram regni Scotiæ hominibus ſuis, & amnes Barones conceſſerunt vardam & releviun 

| de herede 47% Baronis a”_ ad ſuftentationem Domint Regis. And tho' Arnifew 

* de poteſt, Majeſti. Num. 8. inveighs againſt this Law (for which he cites Boerhins and Jobs 

Majors Hiſtory) as contrary to Reaſon, that being to add Affliction to the Affficted: And 

becauſe Pupils may ſerve the Superior by a Subſtitute, or by allowing a Part of the Feu to 

him who ſerves; yet I know no Man would refuſe Land upon this Condition. And it 5 

preſumable, that whilſt the Vaſſal is a Pup, he will only need an Aliment ; but yet 1 confels | 

that, according to the very Text of the Feudal Law, Pupils are neither oblig'd to ſerve by ? 

themſelves nor Subſtitutes, Lib. 2. Feud. Tit. 26. Cap. Si minor, F ſi quis decefſ. 5. Tho po- 

{terior Cuſtom introduc'd the Neceſſity of Subſtitutes, Glofſ. in diff. & $i quis. To which 

we by the foreſaid Contract have added, that the Superior ſhall have the Feu, and not be 

oblig d to accept even of a Subſtitute. 7 . 1 

Ir is the receiv'd Practice of Scor/end, that the Liferentrix ſhould entertain the Heir, i 

ſhe liferent his whole Eſtate, which is only founded upon a Conſequence from this Act, 2 


— = i JI JO OE. db 


S r AK * 


explain d) ordains, chat the Donatar to che Ward nal find Dautinan mot to. de 


take away a Part of her Aliment to aliment another. 


Child 
_ whereby Donatores, Patrons & Parentes, were only liable in quastum facere porueruint, called 
by Lawyers Exceptio campetæntiæ; yet there is no” 


Mother liferents all; but it is even extended to the Caſe where all 
tide what is liferented, is not ſufficient to pay the Debt, and is affected by legal Diligences; 
as was found 13 Feb. 1662. Antonia Brown contra her Mother : But it may be very well 
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nents Legit, nor is ft founded upon the Frinciples of nor ſuteahle , dhe A 
=p AS . — Act of Parliament, it (being joind with che fFa5ifPark 4 Ja. 


whereby it is 
ſttoy the Big 


gings, Sc. as alſo, that he ſhall entertain the Mimor during che Ward hut when it comes co 
Statute anent Lifegentets, it appoints only, that they ſhaſl likewiſe: ud Gaution 3 


the Bigging, but if appoints not that they ſhall \aliment che Heir: Erg, not onhy there n 


Watraat for the Liferentrix alimenting che Heir: from this Act cbüt on the contrary, the 


Parliament having both Caſes under their Conſideration and nut having extended the Cafe 


of Alimenting to Liferenters, it muſt be concluded, thax they defign d- not that Liferenters 5 Fog 


ſhould aliment, #am caſus omiſſus habetur pro omiſſo. 
 W'kaws ou not to be extended at moſt but x 
Liferenters and Wardatars £9 
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ad the finding of Caution, that 
, ſince neither ſhould waſte that 
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her Contract, and there being Jus quz/ 
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| Haturg, 10 entertain vn 
Aliment has been at firſt founded on that Principle of Juſtice, 


to entertain an appearand Heir, who is a mere Stranger; and chis ine 2arwe .obliges the 
Mother not only to entertain the appearand Heir, but all her Children; as was found inthe 
Caſe of the Counteſs of Buchan: And albeit; the Act af Parliament ſpeaks only of Heir“ 


yet by our Law, even appearand {Heirs will get an Aliment allow'd them, - tho* thereafter ' 
they renounce: But it is leſs clear, if it will be allow/d. them after they have renounced, 
Fly 16. 1667. Hamilton contra Symingtap. And yet in this Caſe they are but mere Strangers, 
and can no more be galled Heirs or appearand Heirs, after Renunciation; as alſo; tho this 


Act mentions only Ward - Lands, yet it is ex pr ax extended to others who have no Ward- 
Lands, the 22 Feb. 1673. Fim contra Ohphant: And tho both the Rubric, and the 
Words of the Act, provide only Aliment for Minors, yet it is extended to appearand Heirs, 
who are Majors; as in the Caſe of Rig contra the La eee nor will it be ſufficient 


that the Liferentrix offer to entertain the appearand Heir in the Family with her, as Durie 
y extended where the 


obſerves, the x4 Feb. 1627. Noble contra his Mother; nor is this on 
Minors Eſtate, be- 


doubted whether this laſt Deciſion may be extended where the Debt is only perſonal, and I 


bnd the Lords did refuſe to decide.this Point, in a Caſs debated, 2667, betwixe the Lady 
Staniehil and her Son: Though the Son there alledg d that be ſold his Land to hinder Com- 
Priſing; and if it had been compriſed, ſhe would have been liable. And this Action for 


Alimenting the Heirs, was ſlill fuſtained againſt both the Grandfather's Relict, and the 
Father's Relict pro rata, of their Liferents, which they had of the appearand Heir: Albeit, 


| 1 was alledg d, that the Mother having a nearer Relation, and being the Wife of him who 


bent the Eſtate, ſhould be only liable; or at leaſt, firſt liable, 12 Decemb. 1675. Laird 


: Airdrie contra the TWO Ladies: But yet I find the Grandfather was found liable in no Pro- 
Flo with the Mother, where he had only reſer vd a mean Proportion to himſelf, when 


he did infeft.the ap 
Husband marrying t 
Jointure, will 


arand Heir's Father, 7 Juby, 1629. It may be doubted, whether a 
e Liferentrix, baving given her a Proviſion in Contemplation of this 


aue ee fre end tdebdfore 5e. 
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aſon that a luiferentrix ſhould be obliged 
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liable to Aliment, ſince he is a mere Stranger: To which. all that can be 
anſwer d js, That » WINS eee e that can be 


he was oblig d to know it was liable to this Burden; and if he will be found 


liable, it may be doubted if he will not be free from the Proviſion given in Contemplation thereof, 
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mer Acts, yet in Criminal» Oaſes; becauſe of the Importance and Danger, it is left 

arbitrary to the Judges to cauſe the Parties find Caution under what Sums they pleaſe, 

18 _ before the Council; likewiſe the Sum under which Caution is to be found, is, de praxi 
Six this Act ſays, that the Panty complainand ſhall be harmleſs, it would ſeem by this 
Act, the Council can oblige no Party to keep another harmleſs, except where the Party him- 

ſelf complains; in which Caſe he muſt give his Oath he dreads Bodily-harm, conform to the 

129 At, Parl. 9. Ja. I. vid. Obſerv. on that Act. But yet the Council is in uſe to cauſe 

Men find Caution to keep others skaithleſs, even where the Parties do not crave it: But 

this11s only in Caſes where there have been previous Breaches of the Peace amongſt them: 

. So that either a Party does complain, and then he muſt give his Oath; and if he complain 
Rs not, there muſt be a previous Breach of the Peace; and in that Caſe there is no need of an 
Oath, or a Complaint that he does fear Bodily-harm. Tho' the Council or Juſtices, may by 

tis Act exact Law-Burrows ; yet by this Act it is only ordain'd where Complaints are raisd 

before themz and by Complaintsriibte is not to be underſtood Common Bills; for Law- 
Burrows upon Common Bills, are onlyrais'd in courſe before the Seſſion; and there is a particular 
Servant in the Bill-Chamber, whoſe Office it is only to write upon theſe Bills, and take the 
Bonds, and ſee that the Cautioner be ſufficient ; but the Council and the Criminal-Court, 

only exact Caution of Law-burrows, when there are Proceſſes intented before them, and 
the Jud emma do ſee that either Party has Reaſon to fear Bodily-harm; becauſe of what 
preceeded. F J%% mw , ß 


Suns: and ſeems by this Act to infer Death, if it be upon forethought Fellony; but! 
have not obſery'd it puniſh'd by Death, but only as Mutilation by an arbitrary Puniſh- 
ment, or Confiſcation of Moveable and Aſſythment to the Party. Vid. 118 Alt, Parl. 7. 


XVIII.. B V this Act Diſmembration is made equal to Slaughter, and it is to be try'd within Three 


Favourers of the Treſpaſſers, and that Dittay is to be taken up againſt them for that 
Effect; but by our preſent Practice, tho the Heritors of every Shire he by a Proclama- 
tion ordain'd to attend the Juſtices, whilſt they remain in their Shire, yet their Abſence 15 
never made Point of Dittay. I find by the Regiſters of Council, that all the Southern Shires | 
were cited to attend the Juſtice-airs in Q. M. Reign, and to bring with them Proviſion ſo 


XXIX. B V this Act the King's Leiges are to aſſiſt at Juſtice-airs, under Pain of being puhiſh'd as 


Twenty Dayͤes. 
XXX, X LL theſe Acts are in Deſuetude: But tis obſervable that Park of Foulfoordlies being 
53 charg'd to wait upon Hume of Medderburn his Superior, at the Hoſt, conform to his 
and Charter, and being thereafter purſu d for not attending him; the Lords found the 
XXXII. Vaſſal fineable, tho' he pretended, That by this Act 31. he was to attend the Sheriff; for he 
ought to have waited upon his Superior to the Sheriff, or the King's Captain; and theſe o_ 
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riſonment before the Secret Council; but Convocations within Towns are more 


gerousz* and therefore puniſh'd in this 4&- by confilcating the Moveables of the 


Fort Neighbours, or to oppoſe His Majeſty's Forces, if in theſe Caſes they can be purſu'd; 
for een ſince they are by this Act warranted to riſe at Command of their Magiſtrates; 


_ . OBsxRvsx that 
and in what Ways they ſhall. be charg'd ; either for the Defence of the Kingdom, or Coma 
mon Good of the Burgh, under the Pains foreſaid: But the Magiſtrates uſe only to fine 
ſuch as refuſe to Ride with them: And I have heard the Lords demur, whether Burgeſſes 
were oblig d to attend Priſoners without the Privilege of the Town, at the Deſirę of the 
Magiſtrates, ſince Sheriffs were bound to receive Priſoners ico and W ng are _ 
bound to Watch and Ward within their own Town and ena. e 
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1 1 4 


1 55 he muſt compear perſonally, holds not ſtill true; but wherever he is to be 
1 ait perſonally, he muſt compear perſonally; and therefore it is, ns nen 
2 te Criminal Court and Council, muſt. compear perſonally./! r 


of Crafts ;. which is obſerv'd to this Day, nam quod omnes tangit ab omnibus debet ap- 


175 by the Advice of the Magiſtrates and Council, without ſpeaking of Deacons of Crafts: 
that does not exclude them. By the Civil Law Bona ci vitatum non 12 r vendi ſme 


Hſu principum propoſitis ſacr > Act E v eliis & iuſiuuato decreto 
22 L. ulli. 2 2775 Crs 22 o 44 


By this Act alſo the Rents of Burrows cannot be Set for longer Time than three Years 


Tk. three Years in one Paper ; or if ſuch Obligations will force. Magiſtrates/td renew t 


| 2063 5 the Earl of 88 5 contra * x, of Wigtoun, The Lords found that this 

Nullity was not receivable ope exceptionis, eſpecially not being propon d by the Town! Theſe 
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under the Pain of Proſcription and Baniſhment.z but by the 44 fed 6 bs Jas: II. 
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Pena and their Lives are to be in the King's Will; | ſo that their Lives may be taken: 
Bar by this Act, the riſing at the Command of their Magiſtrates, is declar'd-no'Crime; and. 
ore it may be doubted, whether if the Magiſtrates ſhould raiſe their Burgeſſes to invade 


which certainly might defend them in dubious, but not in clear Caſes; 15 5 
8 this Act, all Burgeſſes are ordain d to obey their Magiſtrates, when; 


; Prubari; and by i the Act 181. Parl. 13. Ja. VI. It is ordain'd hat the Common- 
Good Jhall be rouped pod o - Which is alſo obſerv'd: And though that AR appoints it to be 


em Proviu- 


d 1 4 18 it it may be doubted, if they may be Set from three Vears to three Years, for 
s for if this were ſuſtain d, the Act might be eaſily; eluded: But the 10 of Krbruayy, 
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And £2 ore by this Act, the Impetration of theſe in ſuch Caſes; isdiſcharg'd 
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NV TT is againſt the Intereſt of the Church to unite Benefices, becauſe every Union exting,;. 
XXXIX; I ſhes — Benefices, and leſſens the Care of the Souls; and yet Union is allo's. whe 
the Benefices to be united are impaired by Poverty, e by Deſtruction of hy 
4 33 to be cared for: And leſt the Intereſt of Perſons ſhould be more conſider d than that 
of the Church, it is by the Canon Law appointed, That all Unions of Benefices muſt de 
perpetual; but the Pope having reſerw d to himſelf the Power of uniting any Benefices, pry. 
nter plenitudinem * Cap. 6. de prebend. in 6, Clem. 1. ut lit. pend. nihil innov. There. 


; and the ordinary Reaſons upon which Churches are united with us, are. 

the Meanneſs of the Proviſion, the Meanneſs of the Two Paroches, and the Paucity of the 

Hearers: To the granting of which Unions, the Patrons muſt ſtill be call'd, becauſe of the 

above · cited Conſtitution of the Canon Law); but they may be united, tho' the Patron conſent 

not, if he ſhew no good Reaſon for his Diſſetrt. FR 929 4 wy onl en 

Tux Popes alſo uſed to value Benefices upon new Informations, whereby the Value wa, 
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m. If they have no Goods to be arreſted, they were to be put. in the King's Caſtles, that 
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tended chat the. Clerk of the Julticiary.1 5 not Pound fer the. Snrety de accepts, cho the 
Crowner ant Shetift-be; becauſe. che Crowner is obüüg A do Know ang are Saluends in the 
Shire, which the Nof the Criminal Court cannot now 4h 0 F but Ithink 
that both are equally Odlig d, iz, To .do-exaft Diligence” to. know the Solvency of theſe 
they take; and fince the Puniſhment of taking inſuffictent Caution is not here 


reſt, 
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is now in deſuetude: (for all theſe were held to be mortal Sins) And by this 


Act, Letters to poind or apprize' were to be granted thereupon; and by the 
Mi 7 AB; Parl. 4. 


Q. M. their moveable Eſcheat falls to the King, if they lie un- 


der the Proceſe of Excommunication for a Year, the Creditor being firſt: paid: Which Att 
are further enlarged by the 3 A, 20 Parl. Ja. VI By which their whole Rents and Reve- 


nues are to be applied to the Uſe of the Public ; and all Gifts of Eſcheat g 
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hoof of the Wife, Children, or Confidents of ſych as are excommunicat for Popery, are 


: aum * . 
2 — 


, Md dee, 


125 a9. Park I4--Ja.- VL 1 matt Fee that nn 307 | 
2725 yet Horning debars from both. tho ithe Perſon excdm- 
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King fame; therefore! it, ſegins/feaſonable, that if Goods be 
only found There this. is not ſufficient to eſaheat hem, ſince they, mnighe)huve ſtrayed) there, 
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<= 0 nh 2 Fs mY R - rs, Parks, be roy 
in as good Condition as they found t taking tbein duſtematiou, or uſing them in 
weed ul Ef xn without Waſte . W e to all Liferenters and Con- 
junct-fiars, Who are ordain'd: to find the like Caution by this Act. By which alſo, all Sheriff, 
Stewards, Magiſtrates within Burgh, nd Spiritual Men benen Bounds, are alſo com- 
manded to exact this Caution... bad 2 as an 
Tusk Acts are allo; extended 5 all fuck ax; have, Ibn Tacks:froas the Eoterors, 
without Payment of any con e Buty, tho the Words of; this Act run only againſt ſueh 
9 have 9 Infeftments; but this A Ahold d not be extended to ſudh as have Liferent- 
acks, for Payment of an. equivalent, D uty, | Dus. fmt con dus ores & non #/ufruftunrii ; for 
the Heretor i is rather ohlig d to entertain the Houſes to ſuch Fackſmen, than they to him, 
ee 23. Fay 35. Laird of Laid a contra 4. But this is to be underſtood of ſuch 

Tackſmen, 5 pay ar Duty equivalent, to the Rent, for elſe Relicts would in Place of Life- 
rents, take Tack s during their Life fox any imaginary Duty, which ſhould not free them 
from the finding of Caution. In. nat Caſe. it was alſo found, That this act did oblige Dona- - 
tars of Tier Elec to find aution to maintain the Houſes, Orch- yards, Oe. which 

fall under his Gift but quid Juris, if the Figk- retain Liferents ſo 3 in his own Hands, 

& Peregr. de Fur. Fiſe. Tit. 1. Num. 35. is of Opinion, That  »/ufrut?u Fiſco legato Fiftts 

non ſati ſdat de utendo fruendo Arbitrio, boni Viri; but it is Hard that the Heir ſnould be in a 

worſe Caſe by the Crimes of the Liferenter, or their going to the Horn, ſo that his Eſtate 

ſhould be thereby expos d to Miſ, management: And albeit where a Liferent is left to the , 

Fisk, Caution may ſeem, to be remitted by the Intention of the Party, yet that ſnould not 

be extended to the Caſe. of its falling to the Fisk, without his Conſent; and ir rather en 
that ſince a Donatar is ty d to find Caution, that Fetzen Fisk ſnould. 

Nota, THERE needs no Precognition to be taken by an Aſlize of the Gondirion the 
Houſes were in, eonform to the 226.4 Parl. 14. Ja. I. For that Ad only ordains ſuch 
Precognitions to be taken when Houſes are ruinous within Burgh, and the Liferenters re- 
fuſe to concur in Re- building them, in which Caſe the Heretor is allow'd to repair, he 


finding Caution to pay the Liferenters the. Hey that theſe' Houſes pe d formerly, March II 
8; 1626, Foulis contra Allan. | 

Troven this. Act ordains the Sheriffs, and others who refuſe to exact this Caution, to be | 
1 able to the Heretor of the Ward-lands,. without mentioning that they "ſhall ole me to 

Ciferenters, or Conjunct-fiars; yet doubleſs they are liable to them alſo for the L Damage ſu- 

ſtain d in not exacting this Surety. | 
Tuben in ſome. Caſes Cautis ur ateriabe: allow'd,'y et it would not be allow'd here, LL 
Gail Lib, 1. Ob, 47. For that Caution cannot ſecure lg Heretor, and there is as little 
Reaſon to receive it in this Caſe, a8 in. Remevings. But Peres is of e That Cantio 
Jtratoria is receivable. //. offerens 20 robate'& honefte Vite," '' +1 

HERE WAS likewiſe Cautio uſu -ulFuaria by the Civilians, & introduBlaieſ 1 Senate 

Conſultum in 1js que uſu conſumuntur,$. 3. Juſl. de dy rea & L. 1. & de u 17 ch earum 
oy; que N conſum. But all this Matter is learne ly treten by brifin. ad Con ſuetud. 
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1 Compriſing, albeit the Cautioner was only charged to make Payment, Whieh was found a 
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prior baſe: Infefrment for Warrandice, tho not clothed with natural Poſſeſſion, to a poſterior 1 
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Lands, becauſe Creditors might alter their Sums and take new Aſſignations, or retire old 
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Ac B be 4 A, Pari 9. Ja. VI. Writs that are to be regiſtrated need not be ſealed; but there 
i no expreſs Law diſpenſing with Sealing, as to other Papers which need no Regiſtration; 0 
that the not ſealing is in theſe warranted only by uncontroverted Cuſtonm. 


\[RE-rifuig, and raviſhing of Women, are to 2 under Surety, as Mutilation and 
15 (| Slaughter, by this Act: From which, ſome concluded that Mutilation was puniſhable 
as theſe Crimes were; but the Act appoints not the Puniſhment to be the ſame, by; 
tze Way of finding Caution to be the ſame. And by the old Law, Szat. Rob. II. Cap. 11. 
Mutilation is to be proceeded againſt as Murder; but yet licet redimere vitam, and it is not 
. declar'd there puniſhable by Death. And in all the Journa-Books, no Man was ever puniſh'q 
with Death for Mutilation; the Puniſhment being be of Moveables, and 
Aſſythment to the Party. Nor ſee I any Warrant for Confiſcation of Moveables, ſince the 
Crime is not puniſhable by Death, nor any expreſs Statute to warrant Confiſcation. I find 
that Mutilation is inferr'd upon the cutting of a Thumb or Finger, tho' digitur was alledgd 
not to be membrum, but pars membri, Fune 27. 1677. and it was formerly found, July 15. 
1642, Chein contra Mowat; but tho' this may infer Mutilation, yet I conceive it would not 
infer Diſmembration. Yide Obſerv. on 28. AF, 3. Parl. Ja. IV. VV 
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the Regiſter get a Warrant by this Act; and the Quſtom always is, that the Regiſter 
gets a ſpecial Warrant for that Effect. And the Council the 17, of November 1681. found 
_ +: that the King's Printer having reprinted the Acts of Parliament without ſuch a ſpecial War. 
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_ of the great Danger that may ariſe from the wrong printing of Acts of Parliament, the dif. 
_ ference of a Word altering the Senſe to a Contrariety ; but yet it ſeems the Regiſter ſhould Ii 
—_ .: - haye Liberty to wget them, ſince he is anſwerable for all the Errors; and therefore we ſee 
that the Regiſter uſed ſtill to ſubjoin his Subſcription to the Acts he reprints, as is to be 
ſeen at the End of the 15. Parl. Ja. VI. where Sir Fohn Skene's ordinary Subſcription is ſet ? 
= down at the End of the Acts which he reprinted, and Sir John Hay's at the End of the Firſt 
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chm ight to the Fruits on the Ground the Year they 
the Annat thereafter; and from this it is to be ohſerv'qd, chat the Annat 
was a Caſuality that befel by and attour the Fruits that were on the Ground, which be- 
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longed to the Churchmen jure proprio; and formerly the Churchmen had Right to all the 


Fruits of the Year, if he furviv'd the Firſt of Janna for in benefictis anuut inceptus baberur 
pro completo; but if he ſurvived Michaehwaſs, he had Right to that whole Year, ure proprio, 


and the Half of the ſubſequent Year, fue @#nate. But now by the 13. A, 3. Se. 4 2 


Ch. II. if the Incumbents ſurvive I his ſundꝝ, they have Right to the preceeding Half Year 
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by their own Right, and to the next Half Year by their Ann; bur if they ſur viye Michas = 
nn they have Right to the whole Year (v:z. from January to January) by Sci own 


igbt, and to the Half of the other Year as Ann. And tho iti may ſeem incongruoys, that 
| Bs ek lying till the laſt Day before Aichae/maſs, gets no more than he who lives till the 
Day after Whit /unday, — this is regulated in this Caſe, as it is in all Liferents; and this is 


ſhall belong to their Executors, witho f N 
clares Tine Ann is to belong to their Executors, yet in effect that is not well exp vd, 
for it belongs to their neareſt of Kin and Wife, tho they be not nominated nor confirmed 


if there be no Bairns, it is divided equally betwixt the Wife and neareſt of Kin, ſhe h 


der Popery, when this Ann was introduced, June 24. 1663. Elizabeth Scrimgeor contra the 
Executors of her Husband. VE > e 


Tro' this Ann falls to Biſhops and Miniſters who die Incumbents, 
ſuch as renounce voluntarily their Benefices, as was found in Biſhop Lighton's Caſe ; ar 
ther Manſe nor Gleib fall under the Ann; for the laſt Incumbent's Executors have no Right 


to the Gleib, except the ſame was ſown, before his Deceaſe, July 6. 1665. Colvil contra the 
Lord Balmerimoch.. ee va Win 


F 


Becauſe Miniſters Stipends are ee out of the Tein 


Place of them; and therefore Michaelmaſi ſhould have been the ordinary Term; and gene- 


rally in Payment of all Stipends the Terms of M hit ſunday, becauſe the Sowi 


Te i 
ed, and Micharhnaſe, becauſe. he Corns are then ſeparated from the Ground, 
Terms, for Payment of Stipends. Ex r 


the King's Letter, in Anno ' (by which Anns were firſt eſtabliſh'd as they now are) 

did not mention them; and under the : Biſhops Ann falls only the Quots of ſuch Teſta- 

ments as were actually confirm'd in his Lifetime, or durin 

Wiſhart contra the Biſhop of Er rok ba | By the Canon 
Nals, 


1 , aw, the Annat was a Quota pay- 
able to the Pope and College of Car 


9 7 78+ conſiſtoriale Tit. de dechnis. It may be doubted whether that Maxim annus in- 


ceptus babe 


ira by Act of Parliament, quoad Annats, yet where there is no Act of Parliament, wh 
ſhould not the old Rule hold? But I rather think that the AR extends to all beneficed Per- 


the Rubric of the ſaid 13. Act, One, in that it mentions only Biſhops and Miniſters ; Ano- 
ther, in that it mentions only their Executors, and not their ReliR, or neareſt of Kin. And 

the Rubric ſhould have born, Act regulating the Ann of benefic'd Perſons, which ſhews alſo 
how weak the Argument is, a rubro ad nigrum. „ 1 1 


Tux ancient ee as 'd ſometimes the uplifting of the firſt Year's Rents of Benefi- 

ces, for aſſiſting Chriſtian Princes againſt Infidels; but the Popes thereafter reſerv'd them 

to the Uſe of the. Roman See, upon Pretext to ſupply the general Neceſſities of the Church. 

Pope John XXII. extravas.. ſuſcepti. de elect. was in this followed by Boniface IX. who ſta- 
ted them in an har Revenue, till the Council of Baſil oppoſed the ſame ; and ſtil] ma- 

ny learn'd Doctors of the Romiſh Church itfeif condemn'd 5 n a 

the French Kings did, by Concordates, force the Pope 


They. were. call'd Annats, Anns, or Angals, becauſe they were fructus prims anni; and it 


could not have difpoſed upon them. But it ſeems our Kings have, in Parliament, aſſum d 
to themſelves what others ſettled by Concordates with the Popes, as may appear in all the 
Regalia throughout the whole: old gl L tt 


excellently treated by Antonius Maſſa de materia annatariym, 


of Parliament. The whole Do 
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Church, wherein ultra Salarium quoad defunbtus Eccleſia miniſter promeruit ex ſingulari be- 
$4 „„ , e en, no 


Executors. If there be Bairns, the Ann is equally divided betwixt them and the Wife; but 


| avins 
Right in that Caſe to an Half, and not to the Whole, becauſe the Ann was of old introduce 
in favours of the neareſt of Kin, as appears by this Act; for Churchmen had no Wives un- 


et it belongs not to 
ſe; and nei- 


Tux Reaſon why Michaelmaſs, and not Marvimpaſe is made the Term in this Caſe, is, 
, or by ſomewhat which is come in 


ſons, albeit the Rubric mentions only Biſhops and Miniſters; and fo there are Two Errors in 


llow'd them for the Support of their boor or Families: For that AR declares that the fame 
hall belong to thei eceſlity of a Confirmation. And che the Act dg. 


is then end- 
are the legal 


Tus foreſaid Act allows an Ann to Biſhops, tho the Act of the General Aſſembly, and 


his Ann, f/ 6. 1676. Captain 


Pap LOSE y every Intrant, out of his Benefice, Jide Tuſh. 
Concl. 329. But a Caſuality like ours is payable in the Proteſtant Churches of Germany, vide 


etur pro completo, does yet hold good in other beneficiary Caſes; for tho' it be l 


em as Simoniacal, whereupon _ 
to paſs from the ſame in France. 


ſeems with us, 1 were not at the Pope's: Diſpoſal. abſolutely, elſe this Act of Parliament 


e of Annats is 
Bur Iconceive our Ann, which is an Half Year's Stipend, comes from the Saxoy reform'd 
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the Letter e the er in Le, 1 


eincta going to Battle ; and tho” the King, nor His Exehequer, ſeek no Advantage by Ca. 


can regularly invert Property, yet the Privy-Council do force Heretors to ſell burnt Tene- 
Advantage of the Burgh may not be prejudged; and this the Council did in Auno 1675. 
1 by the 6. Ac, 3.Sef. Parl. x. Ch. II. by which it is appointed, that the Provoſt and 


tions c on the 226, ls Harl. 14. Fn VI. 


neficio vidue ac Alert 1 gratie annus 8 Carpzoy. Puri con ſſ cor. r 
225 It was intfoduc'® there in Auao 1580. a little- before ent ames ante it 55 
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* this AR, "ich as die i in that Army were to > have wer Ward, wenne Relief 
and Marriage, freely from the Queen. 
Ix is obſervable, that tho uſually ſuch Ad are made when our Armies are in pro. 


ſualities in ſuch Caſes, yet regularly it is no Defence in Law againſt a Ward or Marriage, 
"1h he by. whoſe Death . were ſought, Eee killed in the- Kings Service. FC. 


Ho where there! is 2 Govemor,” the Stile vf Acts of Parliament made by . is, th 
Covernor, with the Advice of the Three Eſtates; yet this Act fa = By the Conſent 

the G over nor, and the Conſent: of the Noblemen, 700 Spiritual an Temporal. By whid 
Words alſo it is clear, that the Lords of the Cler Nelles, to be accounted as Noblemen, and 
. fo are to find Caution under the fame 8 as: lemen, and to: pay * Burdens 25 
Noblemen, Ge. 1 N 


D "1, this AR, theſe Wha are EN TETRIS 123 Se Ts 65 a Vear, for ay 
- Cauſe, loſe their Moveables, Creditors being firſt paid; and by the 3. Act, 20. Pur, 

1* DP) 3 Ja. VI. they are to loſe their Liferent-Eſcheats, if they | be See for Re. 
22 Jigion. Vide fupra, Obſerv. on 9. Aft, 4. Pari. Ja. V. DE 


VIDE my Criminal Trot. Tit. Treaſon. 5 8 e eee 
T HIS AQ, inflicting the Pain of Death d Confiſcation « of dio upon Ks 


ſhoot at Deer, Wild-fowl, or ane is SEA in PEG: Vi Fae * on 
on At 51. Pari. 6. Mary. 5 


— 


PT is AR, and the Inftractions' cant to it, were but ihaporaty Remedies fof e. 
| pairing Lands burnt at that Time by the Enugliſb Invaſion; but tho' only Parliament 


ments, if they will not repair them themſelves, to the end other Heretors, and the public 
when all the Houſes near the Parliament-Cloſe were burnt.” And this is conform to a Power 


Bailies may charge all Perſons who have the er of ſuch ruinous Lands, to repair then 
within Vear and Day, and if they refuſe, the Magn woy value and N Vide Obſerr- 
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75 | 155 als AR, as to >the Prices of Wine, is in Deſtetude, b but not in i'fo ki as concerns the 
5s, mixing of Wines, which, by the Opinion of the NY Is a TOS of Falſhood, 
14 is puniſhable as ſuch, Carpzov. de faiſs. FEC 
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4 HIS Ad againſt Perturbers of the Kirk is enlarged; A& 27, Pari. II. Ja. VI. for that D 2 
Ac reaches all. Tumults in Kirk-yards; and the Puniſhment in that Act extends to VII. 
1  Confiſcation of all the Offender's Moveables. It is obſervable from this Act, that Chil- 
Aren are only to be ſcourged for ſuch Crimes, Minority leſſening the Puniſhment, and all 
within: ; die accounted Children... om —é T ng lod ine: 
IDE Gb. Ti. Rigi. ix. 
FIR Gram: Tis ⁰ en ho eng fennel Doug onion: 3.5, hf OL CME 
OTARS are ſtill according to this Act examined and admitted by the Lords, but XXII. 
Aare not preſented by the Sheriffs; for now they are preſented by the Clerk to tage 

Notars, who gives in a Bill for them to the Lords 


V this Act the Inſtruments of ſuch as exerce the Office of Notar, not being lawfully XXIV. 
admitted, are null, but yet if the pretended. Notar was habite and repute a Notar, his 


* 


luſtruments will dene on hood nony ls 7 528 : 
Sucn-as uſurp the Office of Notars are puniſhable by this Act as Falſaries or Forgers, 
yet I never obſerv'd that for this Crime Death was inflicted upon them. © 
Nota, Ir is obſervable from this and many other Acts, that the Acts are called, The King's 
Laws, and not Laws made by the Parliament, and the Act related to, made by King James 
V. but not condeſcended upon here, is the 81. Act, Parl. 6. Ja. Vw. Hl 
II is obſervable from this AR, that the Secret Council uſed, by their own Authority, to XXV. 
| make Sumptuary Laws, both as. to Meat and Clothing; and by the Act of Council 

here related to, the Contemners of the ſaid Act of Council are to be puniſhed: in their 5 
Perſons and Goods at the Lord Governor's Will; and yet one of the Accuſations againſt the 
Earl of Middleton was, That the Lord Lorn being, found guilty of Treaſon, the Time of the 
Execution was referr'd to him, as being then the King's Commiſſioner, which it beeame 
no Subject to accept. r e eee ee 
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RINTING is inter Regalia, and ſo the King mai diſchargeany Man to print with- XXVII. 
ont his Licence. Lide Fritch. de Topographie abuſu, where he makes the regulation 
of the Preſs to depend upon every Magiſtrate by the Law of Nations; and Printing 

may do as much Miſchief to the Government as Arms, and {6 the Magiſtrate ſhould have 

the Command of the One as well as of the Other; tho' I know it is moſt unjuſtly pretended by 

ſome Republicans, that Printing being a Trade, no, Man can be debarr'd from the free Uſe © | 

of it, except by Parliament, in which their own Conſent is imply'd. We ſee alſo that the 

King allows his own Printer only to print Bibles, and other School Books; Sc. Vid At 

25. Parl. 11. Ja. VI. againſt the Sellers of erroneous Books. . e SY Ib 
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Er is obſervable, that this Revocation of Q. Mary was under the Privy-Seal; whereas , 

{ ER other Revocations are only under the King's Hand: It differs ; 20 XXVIII. 
. er Revocations are. only under the King's Hand: It differs in nothing elſe from 
„ d Eye hs on on e 
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IN the firſt Part of this AR, Reverſions, which were formerly, as all other Writs, ſuffici- XXIX. 
ent, if ſealed by the Granter's Seal, are declared null, if they be not ſealed and ſubſcri- : 
rs and tho' it is here declared, that if the Party cannot ſubſcribe, a Notar may ſub- 
1 or him; yet by the 80. A4, Part. 6. Ja. VI. it is requiſite that there be Two Notars 
e Witneſſes in Matters of Importance, or Heretage, where the Party Cannot 
8 the Second Part it is declared, That all Reverſions are null if they be not regiſtrated; 
F.. 4 Reverſions of Land within Burgh, which need no Regiſtration; and this is again e- 

meted, AZ 16. Parl. 22. Ja. VI. Wai Reverſions taken by way of Inſtrumem Ae 
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ACT Hands of the Notar that ve the Saſine, are as valid as Reverſions ſubſcribed by the Part; 
SY himſelf, and regiſtrate; for according to the Law then ſtanding, Reverſions were ſufficient 
it ſubſcribed by one Notar, tho the Party did not ſabſeribe; and Inſtruments taken in the 

a Hand of the Notar that 83 the Saſine, were as ſufficient as a Reverſion under a Notars 
Hand: But ſince that Act, all Reverſions both without and within Burgh ſhould be ſigned b 


» 
the Party himſelf, or by Two Notars; and no Reverſion within Burgh needs to be regiſtrate 

11. February 1681. Irvine contra Corſan, which being found inconvenient, was thereafter fir 

corrected by an Act of Sederunt, February 22. 1681. and now by the 11. Ad, 3. Parl. Ch. n 

by which they are ordain d to be regiſtrated in the Town-Clerk's Books within 60 Days aſter 
the Date thereof, except they be incorporated in the Body of Rights. = AY 


. XXNl. oO this Act runs only againſt Committers of Slaughter, | yet it holds in all Criming 


* 84 ? 


1 Cauſes _ . . 1 8 7 

XXXII. TF any Man be out of the Country,” he muſt be Se gy s; but if he was in the 

Country the time of the firſt Citation, it is ſufficient, by this Act, that he be cited upon 

15 Days: And tho' this Act ſays, That, I he was. Erght Days cited before his Depar. 

ture, he may be cited upon 15 Days to the Second Diet; yet it holds if he was in the Cow. 
try at the Firſt Citation, tho' he went immediately out of the ſame. go e 


n Pie o Ohe ri n of Libel, Pare. 


xxx. © Vide Notes upon Aer 77. Pari 6. Ja. V. 


XXXV. E HE Form of citing: the neareſt of Kin is now introduc'd in the chooſing of Tutors 44 
= 1 tive by the Exchequer ; and is eſtabliſhed moſt juſtly by the 2 Act, Sep: 3. Parl. 2. Ch. I. 
. tho' formerly the King might have granted Tutories dative, without any Citation of the near: 
— RE Boa BO FILE: woofer m p ee EN 

Nota, By this Act it is clear, that a Curator cannot by a private Renunciation of his Office, 

free himſelf, but he can only be freed by the judge; for tho' by the Civil Law Tutors ad | 

_ . Curators were forced to accept, yet by our Law they are not; but if they once accept, ut 
adminiſtrate, tho' without a formal Acceptance, they are ſtill liable from the Date of their 
Adminiſtration, and not from the Date of their Nomination; and that which was at firſt vo- 
luntary, becomes neceſſary. + Ce Oy FVV 8 


1 


CV Go VV | bes neee e by A, £3 l 
XXXVI. 'F HO” this Statute. anent Lentron' be renewed, Ad 221. Parl. 14. Ja. VI. and that the 


Council uſed lately to grant Diſpenſations; yet theſe penal Statutes concerning Lentron 
are now in Deſuetude. , a pa 1 


I E $ £3 
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XXXVIII.“ 'HESE Inſtruments of * 22 are not only to be ſealed, by this AR, but tobe 


regiſtrated, by the 3 Ad, Sef. 1. Parl. 2. Ch. II. | 
XXXIX. A EL. Warnings are, by this Act, to be made only upon Forty Days, which holds, tho 
a the Party be out of the Country; becauſe the Act is general, tho' in other Caſes, 
1 | Party out of the Country muſt be cited on Sixty Days, 10 Feb. 1666. Me Brair col. 
tra Crighton : And yet tho' this Act be general, there needs no formal Warning, conform to 
this Act, from a Tower or Fortalice, (zurris pinnata) even tho' the Poſſeſſor had a Tack: 
nor 1n Lands liferented; for in theſe the Heretor will get upon a Bill, Letters from the Lord, 
charging the preſent Poſſeſſor to remove upon 6 Days, becauſe. Towers and ſuch Houſes be- 
long not to Labouring, nor are uſeful for it: And this Act was made in favours of Labourers; 
and it were unreaſonable that the Heretor, after a Liferentrix is dead, ſhould be put to al 
theſe Delays, for removing thoſe who poſſeſs by a Right that is % jure expired. 
Tus Words of this Act appointing Warnitgs to be made, either per/0nally,. or at the! 
 Dwelling-houſes, and at the Ground of the Lands, are ſo to be interpreted, as that there mult 
be {till a Copy left upon the Ground of the Land, or at his Dwelling-houſe, and upon it 
Ground of the Land; which Citation upon the Ground of the Land Was, as it ſeems, made 
neceſſary, becauſe in all real Executions gu predia tangunt, Copies muſt ſtill be left ups! | 
the Ground; and to the end that all who pretend to have real Rights, and even Sub-tenents 
| Ns be thereby certiorated, 25 Feb. 1680. Cra contra t ã fk 
: DECAUSE this Act ordains all Warnings to be made Forty D: 


Days before hifi, ar 
238 of another Term, therefore the Warning muſt be made before I hit ſunday, tho 
the Perſon warned be not obliged to remove by his Tack; tik the Martinmæſi; but Execution 


* 


„ o 


nents, and Inglir contra Tenents, 15 June, 1631. Ramſay contra Mei. 
8 | ok | N 1 0 . 


muſt be ſuperſeded till then. | Vids Fuly, 1616; and 16 Deeember, 162 8. Fortis contra Te 
x | Tao 
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ts theſe Warnings to be made at the Kirk-doors of the Paroch with- 
in which the Land lies yet he Lords have ſuſtain d Warnings to be made at that Kirk which 
was reputed; the.Paroc 


and where Base Plats uſed to be made, TR” 3 not truly 
he Paroch-kirk, 24 /4#vary, 1667. of Argyle contra Gampbel - tho” by this Act 
fach Warnings ſhould be read in Time of Divine Service, (that is to ſay, dcs etel) after 


the Uſer mending his Execution at the Bar, 25 Zanuary, inter eoſdem. © „ 
Tuo the Reaſons of Advocation here expreis d, ſeem to hold only in Actions of Remov- 


ing, becauſe they are annexed to this Act, yet they hold generally in all Advocations. Vide 


* 


my Crim. Obſerv. Tit. Advocations: And tho! the Privilege granted to Advocates here, of 


being only purſuable before the Lords, may only ſeem competent in Removings; yet it is 
extended te all Caſes; and now they may advocate any Action intented againſt them Before 
. , bas Hd ß ß Hoe Chon SR 
I 6nd that the Advocates of Urrecht have the ſame Privilege, Rub. de Advocatic, Art. 13. 
Vide Noet.: de Statutir, Seck. 2. Cap. 3. Num. 16. Where likewiſe he determines, That this 
Privilege of Exemption extends not to criminal Caſes; but that in theſe they may be purſu'd 
before inferior Judges; for theſe. are not properly comprehended under the Word Actions; 


nor are Statutes to be extended 4? caſu in caſum. 
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'! old, when any Right Was quarrelled as null, the Nullity was ſuſtain'd by way of Ex- 


— is to ſay, the erſon who was his Author, and who was bound in Warrandice: But 
now few Nullities are regalariter receiv d by Exception, but by way of Reduction, to the end 
the Authors may be called, who may defend him; and ordinarily che Defender intimates at 
the Bar. the Purſuit to his Author's Advocates, to the end they may defend him, and if they 
do not, they are liable in an Action of Eviction for Damage and Intereſt ; but the old Form 


— 


7 


of calling Warrants is in Deſuetude. 


TH O Bonds of Man- rent are hereby diſcharged, yet former heretable Bon $ are excepted; 
Vide Crim, Obſerv. Tit. Falſhoood, Num. 8. 


ar" we * 


Wodd of Fallland; becauſe, as I think, the Queen was then a Minor; and it Was to be cut 

down by the Regent, and the Regent being but a Tutor, it has been thought he needed a 
Decreet, or Act of Parliament for his Warrantyeven as the Tutor ofa private Party cannot alienate 
his Pupil's Lands without a Decreet of the Lords of Seſſion: And it may be argued from this 
Act, That tho' a Wood be old, yet it cannot be cut down by a Tutor, without the Warrant 
of a Judge; for this Act bears, That this Wood was old, and ready to periſh. It may be like- 


T is obſervable, that there needed a particular Act of Parliament for cutting down the 


* 


or ny paring Night from Him, may cut down the Wood, without an expreſs Act of Diſſo- 
lution, or other Warrant from the Parliament, ſince the King is only but a Liferenter of the 
annex d 9 and a Liferenter can only cut down what is neceſſary for his own Uſe. 
But ſince Wo | | 


| 1 FR ts Wy = ny * 88 . 8 1 1 XD 14 J 528956 4 2 e F | . 4 it | * 
HO by this Act Deacons are diſcharg'd, as tending to Sedition, and Viſitors appoint- 
ce d to be choſen in their Place; yet the very next Year, the ſame Queen Mary allows 


was found by Experience, . that. Deacons were neceſſary in Powns. From which it may be 
argued, That when a Law is found abſolutely, inconvenient,” the King may diſpenſe with it 
till the next Parliament, eſpecially where the Law had never been een But I think the 
Speciality of that Grant lies in this, That this being an Act of Parliament relating to Govern- 
ment, and made for the Security of the Crown; the Monarch may uſe it; or diſpenſe with'it, as 
hepleaſes, as every Perſon may diſpenſe with-wbat is introduc d in his own Favours: Tho to 
this it may be anſwered, That what is introduc'd for the Good of the Commonweal, as the 
Act bears this was, cannot be diſpenſed with, without the Conſent of the Three Eftates. To 
which. it may be replied, That Matters of Government do not concern them directly, but 
by Conſequence, Government being the intereſt of the King, as Property is of the Subject. 


Wing, |; 
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Sermon) yet they ſuſtain d the Warning, the Execution bearing that it was lawfully us d, and | 


ception or Reply, and a Day was allow'd to the Defender to call his Warrant; that 


| Wiſe doubted, Whether, ſince the King's Parks are a Part of the annex'd Property, the King, 


ods would periſh if they were not cut, I think there needs no previous Diſſo- 


_ = , Deacons to be choſen, hy a ſpecial Grant to the Craftſmen of Edinburgh; becauſe; - 
as that Grant bears expreſly, the Act was never in Obſervance; and ſince the making of it, it 
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ed to dilate, when they cannot prove. 


Fu 
* * 


Els Act is enlarged by the A 156. Parl. 12. Ja. VI. by which the Lords of Seſfon 
4 are ordain d to grant Letters ſummarly on Six Days, againſt ſuch as ſtop High-ways. 


i 


— 


H O' by the 5 Ad, 2 Parl. Sef. 3. Ch. II. the Burghs of Regality or Barony are al. 
lowed to bring home Timber, Iron, Oc. as the Return of the native Commodities of 
the Kingdom; yet it was controverted if they might bring home Salt; and it was 
found that they could not bring home Wine, nor Salt, nor Brandy, even as the Return of 
their native Commodities; ſo that none can trade in theſe, ſave the Burghs-royal. 


HE Acts here related to, are the 60 Alt, 7 Parl. Ja. III. and 13. and 14 As, Pay 

. 4. Ja. V. which declares the breaking of Dovecotes, Parks, and Ponds, to be Th 

and upon the 25 July, 1623. Raith and Dean are ordain'd to be hang'd for breaki 
Yards, ſtealing of Bees-skeps and Sybows: And it was Theft by the Civil Law, Lege P 


eft ; 


THIS Act againſt the ſpeaking Evil of the Queen's Grace, or Frenchmen, was made 

when the Frenchmen came over to aſſiſt the Queen againſt the ras 70 ; and tho' it be 
temporary 7475 the French, yet it is {till a ſtanding Statute quoad our Monarchs: And it is 
obſervable by it, that the Hearers of falſe Reports againſt the Queen, and not reporting the 
ſame, are puniſhable as the principal Speakers: But it may be doubted, if Hearers are oblig- 


.._ ſage to Towns, is {till in O 
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| robation; and this Act was found to extend as well to Exceptions of Impro- 
22 bation, as to Actions of Improbation; and tho' it appoints Caution ouly to be 
found, yet the Lords ordain oft-times the Money to be conſigned, and Forty 
Pound is the ordinary Sum; and ſometimes they ſuſtain cautio furatoria, where 

the Party cannot find Caution; but this ca##zo juratoria is never allow'd, ex- 
ere are previous and ſtrong Preſumptions of Falſhood, or elfe the Lieges might 


"£4 


cept where th 


be extremely vex'd : Ordinarily the ſame Day is appointed by the Judge, for the Proponer of 


the Falſhood to conſign, and for the Producer of the Writ to 


theſe Conſignations were the Sponſions mentioned in the Civil Law, whereby Litigators ſo 


ſonem faciebant certæ pecuniæ, que ejus lucro cederet qui judicio viciſſet, L. pen. Ff. de ale 


LXIl. 


LXIV. 


"It Plea ought not to exceed the principal Sum purſu'd'for, Bart. in L. 8. Cod. de Indiction. 


toribus, L. 17. $ ult. F. de preſeript. verb. 
Nota, B v this Act, where Improbation is propon'd a 


blig d to find no Caution, becauſe he is never preſum'd to purſue calumniouſſr. 


x77 H EN any Thing is to be proven by Writ, if the Writ be not 1 roduc'd, this At ap 


s 


__* * _Ception;-but now the Form is to call upon the AR, and crave CircumduRion of 
of the Term, which CircumduQion is here call'd Proteſtation; but if the Writ be produc'd, 
this Act appoints that the other Party ſhall be heard againſt the ſame after Renunciation of 
Probation. And the Form is, That when any Writ is produc'd in modum probationis, the 
other Party proteſts to be heard againſt the ſame, at the adviſing of the Cauſe, and the Pro- 
ducer puts up an Act renouncing further Probation. - Oo Þ 


"THIS Add appoints the Expences of Plea to be tax d, and inſert in Decreets, which is 


conform to the Ch. 68 and 69. Quom. Attach. and tho by the Civil Law Expences of 


\ 


+ 
* 


yet I have ſeen more Expences allow d than the Sum purſu d for extended to. And it 3 
1 . 5 ; WG | | ve 


1 


* 


ngof 
npon. 
8. par. Pomponins 1. F. Fam. eriſc. Vide rim. Obſerv. Tit. Theft, Num. + RR 70 


H O' this Caſe, in ſo far as concerns theſe temporary Pleas, have now no Force; yet that | 
I Part of the Act a png ofa and others, who make Perturbation in the Pal. 
ervance, and the Puniſhment is, by our Practice, arbitrary. 
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V this Act, the Judge is allowed to exact Caution from ſuch as propone Im- 


ide by the ſame: Like to | 


. : t the King's Inſtance, the Informer is 
to find Caution; but if the Kings Advocate inſiſt ad vindictam publicam, I conceive he is 0- 


points that Proteſtation ſhall be given againſt the Probation of that Part of the Ex. 
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very unjuſt; that if a Perſon of Qu 


xpend; for the Neceſſity of Expending is the only juſt Rule in ſuch Caſes. 

) e e Neceſſity of nding is the o Lule in ſuch Caſes. 
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«icon HIS AR of Parliament doth enable Frenchmen to bruik Lands and Eſtate in 
75 > Scotland, and naturalizes them ſo, as that they may enjoy all the Privileges 


gers have by many Nations been debarr'd, and that by the Roman Law, cum 
os Peregrims Tame. fact io non erat, L. 1. C. de hæred. inſtituend. L. 1. $ 2. J. 
e Legatis 3. yet Craig. " 96. _ obſerves, that Strangers were not debarr d 
from Succeſſion in Scotland; and I find it io decided, 13. January 1575. in the Caſe of one 
Richardſon. Theſe Privileges granted by this Act are likewiſe confirmed to the Frenchesby 
an Act of Sederunt, the 11. of June 1595. From theſe firſt Words in this Act, appointin 
Letters of Naturality (or Naturalization) to be given to ſuch of the French Subjects as ſha 
happen to be in the Kingdom of Scotland, it may be doubted that Freychmen cannot pretend 
| to his Right except they live here; but this is expreſly contrary to the French Privileges 


they be naturalized in France; for, to naturalize them, becauſe they are naturalized in France, 
2. Only Frenchmen are naturalizd, which is to be interpreted only of ſuch as are properly 
ſo. 3. This were #70 fectionit, which is reprobated by Law. It ſeems alſo juſt that except 
Quer. If Merchants, tho not naturaliz d, will not have Right to heretable Rights granted for 
Security of their Money; for without this there could be no Commerce. Wt 


the Scots may ſucceed in Frauce in the ſame Way that the Frenchmen themſelves did; 
and they are by this Act naturalized to that and all other Effects, and which was very 
neceſſary for us; ſince by the Law of France the Fisk excludes the true Heirs of Strangers, 
except as to Goods brought in by them: Which Privilege is call'd by the French, Droitt a 
aubeine. Beſide this Right of Succeſſion, the Scots likewiſe are free to be preferr'd to all 


Impoſts, albeit of late the French exact from us 50 Sols per Tun, as from other Strangers. As 
to which I drew this Memorial, as Aſſeſſor to the Royal- Burrows. Yn 42501 
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4 MEMORIAL, concerning the Privileges due t the 
"008 & Bec. - ern 


WF * 


taining their Wars, pitch d upon Scotland, as a Nation very fit to furniſh them 
_ Levies; and ſo old was their Alliance, that a League Offenſive and Defenſive was 


: Anno-787. At which Time, Charles the Great beſtow'd upon the King of Scotland 
the Double Treſſure, garniſh'd with Flower-de-luces, or as the French call it, Fleurie & contre 
ag born by them at this Day, as all the French Hiſtorians and Heraulds do acknow- 

Keras this, the French being engaged incconſtant Wars with the Emz//b; they em loyd 
ke: Scots on all Occaſions, in which their great Succours and Services pc ſer 3 by abi 
a learned, French Author, in his Theatre of Honour. And to engage that Nation the more, 


is well as to reward their Services, the guarding of the King's Perſon was beſtowed upon 
them by Charles V. and they were hoide EY 7 and 2 


s » 
— 


— 


Matter, that his Expences ſhould not be determined according to what be was really fore d 


8 here as any Scotſnan may do; but tho, quozd the Point of Succeſſion, Stran- 


there granted to us. It may be alſo urg d, that Dutchmen or others cannot pretend to it, tho 


were to allow. the French Bog to naturalize any he pleas'd in Scotland, tho' Enemies to us. 


this Privil Ce be continued to us in France, Frenchmen ought not to have it in Scotland. 


TH IS AR contains the French Privileges to us communicated by the French, whereby. 


Eccleſiaſtical Dignities. The Gentlemen are free from Taxes, and the Scott iſh Ships free from 


IHE French Nation finding themſelves oblig'd to have foreign Recruits for main- 


— 55 enter d into betwixt Charles the Great, King of France, and Achains King of Scor- 


n as naturaliz'd Frenchmen, and were exempted' 
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turalize all the French in Scotland, and enable them to ſucceed to Eſtates moveable and in. 


liament, the ( py of the Privileges granted 


from 


du Pas lement at Ronen; as alſo Approbation of the Chambre 


fi orting Wares from Normandy, to find Caution that the ſaids Goods ſhall be ſold | in Seotlan, 


for obtaining the ſaid Charter. 


| Bom: in Normandy, and bein in Four ſeveral Courts in France, dated in July 1613. 


theſe following Papen arg flill ente. 9 a 
wege. Fs Ne 3 Nun 33997 3 10 „ 


A Treaty containing theſe Privileges betwizt Alexander I. and Lewis of France, call J 


. Leu. 
Axoruzx betwixt King Robert le Bruce and Kin John. Hog 8 
was then married to Francis Dauphin of Fraxce, + wot "Ich the "Contr 0 on 


To of dee And-tho- ir ot theſe! Op and Langu 6 lod, yer 


Ax Act of Parliament 1558; relative to the like 


moveahle here, and free them from all Taxes 2 yable b . rc N N. of Par. 
y. the French to the Scots is ver tim in. 


groſſed. 


Item, A Patent by. Francis hs of een dated at 1616 ee the Sean Nut | 
paying” Cuſtom in eee a. > 


Ie, AN' AR of the Treaſurer 1 in mg Oh ith to the fume, N. 88 a 

Item, LETTERS patent from che ſaid King | to his ( Wes wing te . 
mer Patent, dated the ſaid Vear. SEE ESTA NY oY 5 

Item, Act of the Great Council, conſenting thereto. . * = 

Item, Ax Act of the Cour des Aides' at Paris, approving the de fad re . 

Item, Cu AR TEA by King Henry II. of France, èxeeming the Scots Nath PRE Caton 
wi Norman and eon on 14 Back thereof the Conſent of the. Cour au Parlement tt 
Rowen; as allo, an Approbation of the Cour des Aider, dated 1554. 

lem, CHARTER by the faid King, exeeming the Srors Nation. from At any. Cuſton 
through the whole Towns in France and Normandy, ane . an Approbation of the ur 

es Comptes of Ronen; ; alſo Ap 


probation of the Cou des Aides in Rouen. All in Anno 1554. 
Item, Ex TRA r forth of the Regiſter of Cour des Aides, for the ger Merchants t tran- 


lated the ſaid Year. 
Item, OMA RT ER by the ſaid: King Henry, Ache ding the At foreſaid of finding Cin 
but to give their Oath if they be 5 dated 15 
Item, Copy of a Confirmation by King Henry IV. of the Seots Privileges granted 
his Predeceſſors, dated 1594. 


Item, SurpLICATION James Cotvil to the Burrows of Scotland, craving Recompei 


Item, Cop v of a Warrant by King Henry IV. to his Chiers des Parlements, and oe? 
Judges, for reſtoring to Scots Merchants whatever has been taken from them, and granting 
them free Trade through his whole Kin N dated 1594. 

Iten, Cow HT RMAT ION by the ſaid King Henry IV. exeeming the Scots Nation from pay- 
ing Cuſtoms in Normandy, containing Approbation of the Cour du Parlement of Rouen, and 
regiſtrated in the Chambre des Comptes, with Conſent of the King's Advocate; and alſo reg- 
ſtrated in the Cour des Aides, with Conſent of the King s Advocate there; as alſo regiſtratel 
in Rouen, in Anno 1599. 

Item, CuaK TER by the ſaid King, directed to the Cour des Aides in Normandy, diſchat 

Ing, the amen Af of finding Caution, That the Goods tranſported from W 
old in Sœot lan 


L Item, Extract forth of the Cours des Aides of Rouen, for Regi firajion of the forme 
erte rs. 


Trem, Ex TRA ex of the Regiſter of the Cour 4 Chambre der Comptes of Rowen, for Re. 
giſtration of the ſaids Letters. 


Item, Ex TRA r of the Regiſter of the Chambre des Comptes of Normandy, for Regiſt 
tion of the former Letters. 

Item, Ex TRACT forth of the Domain Books in Rouen, conſenting to the Regiſtration of 
the ſaids Letters in their Books; as alſo, Extract of the Books of 10h, conſenting to the 
Re iſtration thereof in their Books. 

tem, TWO Warrants of the Treaſurers of the Finances | in Normandy for the regiſtratn 
of the foreſaids Letters. All the ſaids Writs are dated in Auno 1599. | 
Item, ExTRacr of the Domain in Ronen for Cuſtoming the Scorfaent's Goods there, in 
reſpect the Scots Privileges were got confirmed by King Lewss XIII. dated 1611 
Item, CARTER by Lewis XIII. confirming the Scores Privileges, and Exemption of Cr 


Item, FE,xTRAacT of the Approbation of the ſaid Charter at Rouen the ſame Year. 
Item, ExTRACT. of the ſaid Chambre des Compres the ſame Year. 


Item, CHARTER by the ſaid King of the ſalds Privileges arc to the Chambre des Comp: 
tes in Rouen, dated in Auguſ. x61 Bile: 


lien, Ex 
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91, and 
0 reg. 
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1ſchar- 


ſhall be 


former 
or. Re. 
| gil. 


nien, EXTRACT in Form of Arr 


ers, and 


thereafter, by the Principles of Juſtice, free to have recalled the ſame.  _ 


| phin of France, wher 
and becauſe the Scots did refuſe Her to King Edward VI. of England, they were thereupon 
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Raven, approving the ſaids Letters. 
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Scott Merchants ſhall pay but for every 100 Weight of Wool 25 Sols of Cuſtom, and for eve- 
ry Piece of Scott Hides. Sols 6 Depiers, and that notwithſtanding of the new Tax d of Cu- 
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ms raiſed in the Duteh of Nermendy 


Item, Wan rant by, the. ſaid King Lewis to the Chambre des Aides, ol Deſtortes in 
| Councll, which is 
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ExrRAC H of the Intimation made to the Cuftomers of Newhaven of the foreſaids 
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ExTRacrt of the Burrow of Dzep, conſenting to the Regiſtration of the ſaids Let - 
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Conrorm to theſe Privileges, the Parliament of Paris did, in Anno 1586, decern the Ko- 


ziſþ Nation to have Right to all the Privileges, and to be capable of Employments, and free 
from all Cuſtoms; whereupon the learned Mr. Servin, that famous Advocate, has written ; 


learned Book, maintaining the ſaids Privileges, to which he has annexed the ſaid Decree and 
Sentence. Likeas, the ſaids EIS are acknowledged by Je Bret, in his Book concerning 


the rogues of the Kings of France, Cap. Naturalization, and many other French Law- 
y Favin in his aboye-cited Theatre, Py 


Br virtue of which Rights and Privileges, the Scors have been always eſteem'd as natura- 


lized in France, and have enjoy d all the Privileges due to the Natives, until of late, that there 
being 50 Hole per Tun impoſed upon foreign Bottoms, ſome of the Scots in Rouen were charg'd 


for Payment thereof; whereupon Mackmath, Blackburn and Pringle, having been purſu'd in 
the Cours des Ardes, they, were not only in Fuly 1649. abſolvd from paying any Part of the 
ſaid Taxation, but the Collectors were ordain'd to reſtore unto them what they had exacted 
upon that Head. As alfo, there being a Scott Veſſel conſign'd to Mr. Pringle in Auno 1663. 


9 


and he being charge for the ſaid 50 Sols per Tun, he was freed from the ſaid Taxation by 
the Parliament of EE 


Ronen after full Debate, upon 16. June, 1663. e eee 
_ Ox our Part likewiſe the French enjoy all the Privileges of Natives, and poſſeſs Lands 
and Heretages, and are as capable of Succeſſion as the Natives are; nor pay they any Taxes, ' 


being declared free conform to the ſaid Treaties by ſeveral Acts of Exchequer in Scotland, 
tho the Engliſb have impos'd a Crown per Tun to compenſe that 50 Sols, 
Fon all which it NEAT 0. juſt and reaſonable, that the Scots ſhould have all the Pri- 
0 1 . 1 85 a We” 


vileges of the Natives 


France; Becauſe, ,,, ß,, 
I. Tux ſame have been granted to them by ſolemn Charters and Conceſſions, which tho' 


it had been free to the French King to have at firſt granted, yet being granted, he was not 


y 


II. Tro' mere gratuitous Privileges might be recalled, as they cannot, yet-renumeratory 
Privileges granted for Services done, as theſe Charters, can never be recalled without an open 
Violation of Juſtice. And it is undeniable, that Scotland has ſpent more Blood and Money 
in the French Service than all thoſe Privileges were ever worth; and it is known, that the 


laſt Conceſſions were granted to the Scots, for giving Queen Mary in Marriage to the Dau- 
55 if he had had Children, Scotland itſelf had been annexed to France; 


invaded by the Engliſh, and their Nation was almoſt ruinedd. i 

_ M. Tao renumeratory Conceſſions might be quarrel'd, as they cannot, yet mutual Trea- 
ties and Contracts can never be abrogated nor taken away, without the Conſent of both the 
JJ... N ...)... tow DA Eo 141 an 
IV. Tax Scots being ſecured by Deciſions of the Supreme Courts of France, as ſaid is, 
1 have 9 the greateſt Security that the Law of any Nation can give 
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be pretended, that we have forfeited Sar J by declaring War 
War by us, was only 


Treaties were innovated by — Conditions; but ſo it is, there is nothing inſerted in any 
of thoſe Treaties, to the Prejudice of our former Leagues and Privileges ; and therefore they 
muſt revive and return to the ſame Force and Vigour they were in before the War. 


I find this Act regiſtrated and recorded in the Books of Sederunt; and generally it is ob- 


ſervable, that moſt of the public Papers, whereupon any legal Debates or Securities might 
depend, were inſerted in the Books of Sederunt; which was ſomewhat like the French Cu- 

ſtom of verifying in the Parliament of Parit (that is the fame with our Seſſion) the King's E- 
difts; and thus the Pacification betwixt the Regent and the Hamiltons, Anno 1572. and ma- 
ny ſuch Papers are inſerted there: And of old, even public Accidents were likewiſe inſert, 
ſuch as Eclipſes, Sc. r i we on to nes ow 
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LXVIU. W RDINARILY, in Acts of Indemnity which follow Civil War, as this is, the 
id. KEking or State; does only diſcharge all Action that may be competent for all 

0 FROGS I manner of Omiſſions, or Commiſſions, by Virtue of any Power or Warrant of 
AN thoſe in Power for the time; as is to be ſeen in the 10 fi, 2 Sz. 1 Parl. 
POLE Ch. II. But here in this Act, all Actions that may be competent for any Cauſe 
Sora or Occaſion during the Time, for which the Troubles laſted, are once diſ- 
charged, Fwy there be a Warrant given by the Perſons.nam'd in the AR, for intenting A- 
ctions during that Time; but thereafter, by the Act 44. 11 Parl. Ja. VI. the Lords of Seſſion 

are made Judges to the Interpretation of that Act of Oblivion; and all Decreets recovered 
during theſe Limes, are declar'd irreducible, if they be not purſued within Year and Day; 
and this ſhort, Preſcription is declar'd to run againſt Minors, which is likewiſe conform to 


| the ſaid 10 Act; in which late Acts, the Nature of Amneſties and Oblivion ſhall be more ful- 


ly declare. 8 
LxVIII. Pide Ol, ad An 11. Part. 1. Ia. I. . 
LXIX. Vide Olſ ad Aft 49. Parl. 13. Ja. I. 


LXX. T PON this Act, the Forgers, or Bringers home of falſe Money, uſe to be forfeited, as 
| vas found in the Caſe of John Drummond, November 27.1621. and many other Ca- 
cſes: And tho' it was alleged in Defence of Hamilton and Burn, October, 1677. That 
only Officers of the Mint-houſe us d to be forfeited, becauſe of their exuberant Truſt, and 

that it was eaſy for them to commit ſuch Crimes; yet Drummond was no Officer, but a Sad- 

dler in Perth. The Words of this Act that are ordinarily founded upon, are, That the Re- 

vealers of Forgers, or Home-bringers of falſe Coyn, ſhall have the one Half of the Eſtheat of 

all their Lands and Goods, moveable and immoveable ; and this Puniſhment is peculiar to Trea- 

ſon; and it ſeems that Forging or Coining is an Incroachment upon the King's Prerogatives 3 

One of which is the coining of Money: But I ſeenot why bringing home of falſe Coin could, 


upon this Account, be declar'd Treaſon. Tis alſo obſervable from the former Caſe, 1677. 
| that the Meanneſs of the Quantity or Value coined; excuſes not from the Puniſhment of this 
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thi AR it is.ap igted, That no Parſon. Vow or £4 Kirkman 5 Manſe.o or Gib . "Ia 
1 15 "ſet "Ou Fen, ox long Tack; and therefore an Heretor,. : LX ep 


2 to whom the Vicar's Gle 
BY eyed, 'tho” a Year before this Act, Was Tefus' d. Relief” when. that 1257 was 8 


the , becauſe the Feu UE to him F contrary to this Act; and tho' 
2 915 5 wo this A8, as contrary and tho the Feu 


t Pri yet it was null, becauſe it 9 e before this . Pe. „„ 
5 x 10 0 Vide Obf. on, 38 At, Perf 3h Dons bow ori vg. „ 


iſ a8 produits Witchcntt, br. conſult i "them, ar are| "this xa; * le by 

HE Tt are allo all ſuch as W have any ſuch op PE Kno 7. ae by n 
K-* through abuſing the People: From which tis obſeryable, 5 8 at ſuch as pretend to fore- 

el Things to come, or to tell where Things « are loſt, may by th this ct, be puniſhed with 

h, tho” real "1 5 3 have no ſuch Skill. 


1 this Act Sheriffs, Lords of Regalities -# other Jo 8 W 3 = 4 wy 
0 fame, are ordain 4 to put the ſame . ap z -bur it does not therefore follow, 
that Stewafts, and Bailliffs; and. Sheriffs, are competent thereto; and de. falle, the Juſtices: 


., or ſüch as have Commiions fror th MY 4s . 5 ju Gs YRS: Vide Cri .. | | 
00 Tit. Witchcraft. 45 * . 5 5 *; 5 a 5 5 
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18 1 MANA ra) pu iſh: b by Dea 58 b Th 10 AB, LXXIV. 
7 Parl. Ja. VI. that is Ray Me rf d tobe 8 5 Adutery, where 1. = are. 42. 3 
2 0 or more, 'procreated ORR, the Adulterers. 2. When they keep Company, or 8 
bed together notoriouſly known. 3. When ni are ſuſpected of Adultery, and thereby give 1 Co 
Sander to the Kirk, whereupon, being admoniſhed to fatisfy the Kirk; they — 4 {, = 
refuſe, and for theirRe fuſal they are excommunicate : If either of which Three De „ 
roved before the Juſtices, the Committers are puniſhable by Death. "F, rom which A | 
Nebler 1. That bythe Firſt AQ, Premonition to abſtain was ſtill to be made in all Caſes; 
et in neither of the two. firſt Caſes here. related, it is dechar'd neceſſary: But fince-it is not 
layful to Kill him who was remoniſhed, and thereafter, converſed, except they converſed in 
| f ct Places, Gibrald. de homicid. Num, 11. it ſeems, that in neither of theſe Statutes, Con- . 
tion ſhould'be criminal, even after Prohibition, except it be in ſuſpect Places. 2. Ihe "$2 


1 are Bly deęlar d to be Judges to the Notoriety of Adultery; and therefore it op » 7 i 


itls 5 


controverted, if Lords of Regality be Judges n pi to the Cognition of it; 1 


| 80 A to be reſtricted to the Juſtices, becauſe it is an arbitrary I in a capital Caſe. 


nquir 
does not exclude capital Puniſhments 1 in other Caſes of . but only or- 


Nine one 1 * Three Degrees ſhall be puniſhed by Death; and ſince there are other Caſes 
wh 1evous to the Party injured, / anc more ſcandalous to the Commonwealth, it may be 


| „that the Puniſhment of Death be e 8 extended to ien; - AS for or bine ä . 
10 commit frequent Adulteries. 1 
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Tus AQ, declaring that the 0 01 Bands 4 en * Wat, and the Pry in that IXXV. 
11 Manner is puniſhable by Death, is formerly explain d, Act 2. Parl. 1. 014 i ws in | 
M: Pag. +4 & 45. and this Act is ratified by che 12 4a, 10 Parl. Ja. VI. en | 


| 35 this Act, the building of Kirk-ya ard. Dikes i is refer d to the Lords of Secret Gotnci, LX XVI. 9 
who are to take ſuch Courſe —.— as they ſhall think fit: But by the 232 Ack, 1 1 


Parl. Ja. VI. the Parochioners are .ordain'd: to build them to the Height of To Ells; 


" the Lords of Seſſion are e ordain d to | GFA. Tele! of e for that rec which 
they uſe now to do. 


9 * 


HIS is fully Un at . 7 42, 9 Parl. 3 VI. and 1 art Part of it wa ena- LXXVIL 
Qed fly Act of Secret Council,. December 21. 1561. and that ws 6 Is i vn 


flatute and orddin d by the Queen Which ſeems ſtrange, ſeeing to ature is onl 


ro- „„ , 
yer to Parliaments; but Acts of Council do oft-times bear Statute and ordain. Vide pro 9 
& Imperator. Queſt. 73. NE, 25. This Act mentions Three Kinds of Biſhops, the Biſhop _ 
Ele&, the Biſhop Poſtulate, and che Biſhop Conſecrate; a Biſhop Elect, is he who is elected _ 


by the Chapter upon a Cong? & ere from the King, . is not yet conſecrate; a Biſhop Po- 
ſtulate, is he who was only called; but not elected, annot be elected, as a Minor, a Ba- 
lard, Oc. Vide Cap. innot uit, & Habile de elect. Nod ch it is obſervable from this Act, that both 
theſe uſed to diſpone Kirk-lands, or ſet. the fame i in Tacks, elſe they needed not have been . = 
FE diſcharg d by this Act: But tho' we have now Biſhops elect, yet we have no Biſhops poſtu- : f 
late; and theſe THOSE exercent ln ea que ſunt n 121 non ea you Ju OY, 2 
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x- Ho this A8 a inte that all Notars x90 : admitted et 
1 e 


N 4 h ed to, is the 
THE — in 4 a 
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F 
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LAXXIP. 


« L eath.' 


— more Coals than ſerves our Nation. 


: ee! only, b 54 he 


35 this nt WAGED? to be 


the, Act of 


FE 2, 


Lords of Seffion, as de ugh A teh, "And by H 8 

Lords ordain d, that Nevewber, One of their, Number 1 
PEEL to feels Notars; who it 6nly receive ſuch, as are paſt :I'went 
Evident in Latis or Engliſh, and be Predtice Five Years. to a. out | h no 
ted before Twenty Five, and without _—_— been Prentice at all. 

B this Act, ſuch as Lepore te Of 75 Fd being admitted TER 8 or aft 
they are diſcharg'd by them, wh H art und. Sooke to : But it dagen 
found, That Eidents fubſcribec by Notars once admitt ho. thereaft ichs 1 are v * 
lid, they having? Rill been habite and Epuite to be Notars. 1 ee 


9 J 14 3 e E ; 4 
A "A . 7 


the King, but do depend upon. the . 5 egiſter, and his 
{> Clerk to the Notars. The Clerks of Seen are by their Admiſſion as ſuch Kew 


wo they be not admitted in manner mentioned in this AQ, ind Change en * * 
— is om as much Faith as the lnſträment of any Notar. 


* * 5 2 & 


4 Parl 6. Mary; "pd the Ads Af a 
nd the ſaid 34 he 24. th be 77 Aft 1 $M V. And it is i 0 
this Act, that when former Laws have not 55 univerſally 00 . no Advantage i is taken 


upon them : And t this is one of theſe Caſes, in Tut n. W Jacte; . 


P HE; Obleryaion in the former 48 volts at Al e AA hems pant! 


1 this Ai it is Wee That Five ff Six of the” prin 5 Burroms Kat be called to 
O che conchiding Peace and War, 555 to the laying, on *xations. It may de doubted, 
whether by the Council, to — * 5 a to be a be meant R — the ad 
85 Privy * _— Council; * e pole 

may ſeem they on ould im A; Tg tit ma 
3 meant the © Py vy I Csunel, becauſe all the B T2 mu 
we Nelly A an Eis duneil _—_ before to lay on ſuch ibm ecu ö 


's Ss Expence of the Baptiſm of Noe 1 
2 er 6. 750 Which N Was 1d on 55 Ei ght Earls, Five Biſhops, and Four Bur- 


rows, not mentioning Barons, becauſe it ſeems the 135 were acccounted Barons; the Tax 


ation was 12000 Pounds, whereof 6000 Pounds by the Spiritual Eſtate, Four Thouſand Pounds 
by the Barons and Freeholders, and 2000 Pounds by the Burrows: "And another Taxation, for 
defraying King James VI's Expence in his Journey to Denmark, and many other ſuch Taxat- 
ons; and this wasthen neceſfary, becauſe Lf bot Irs to beimpos'd, His Majeſty's Revenue 
being then very mean; and to have called a Parliament or Convention, woods have put the 
People to more Expence than theſe neceſſary Taxations were worth: But now by the 5 46, 

x Parl. Ch. II. all Sums to be raiſed for Maintenance of Forts or Armies, muſt be firſt con. 
wluded' in Parliament, or Convention of Eſtates. 

AND now the King has a confi il cben in Revenue by the Exciſe, for defraying thoſe {mall 
Neceſſities, for which the Council then wo SY. and it is certain in the general, that al 
Countries ſhould ſup , the Monarch with Means to defray the Expence of the hay 
Vide Arniſ. de jur. Majeſtatis in bona Priuatorum. of ide Att 85. Parl. 6. 


DIY this AR, the making pri Conyentions or Aſſemblies within Burghs, to put on Ar- 
9 mour, or aifplay Banners, 95 without Licence ftom the Sovereign, are pun ie by 


Ob ſerv. 1 Ir ſeems, that mere 1 0. Ad or 2 are not ger 1 pupiſtabl by 
Death, without putting on Armour, 'or dilplayin Banners. 

Obſerv. II. That naked Aſſiſtance at ch 0 ults with a Batton, was not found by the Ju 
ee to lnfer Death, Auno 1665. And I conceive, that tho a previous Deſign were prov 
yet the Aſſiſtance with a Batton would not be ſufficient, ſince the AQ requires 8 1 on 
Armour, or clothing themſelves with Weapons; which i imports hoſtile Wea Toy for ye | 
of theſe can be verified in a Batton, and penal Statutes are not to be 7 but yet il the 
appearing with a Batton is ſufficient to] arbitrarily ſuch as aſſiſt at Tum mults. 


kf F 


3 \ 7 


LXXNV. HIS AQ confileatin Ship and Coals wherein Coals are tranſported, is in Deſuetude, 


but is not expreſly abrogated by an ; and tho' at firſt, Licences for tranſporting 
Coals were neceſſary; yet aer e Licences are in Deſuetude, we having now 


THIS 
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* I ? 1 ; 


* 


ting and Mutton that comes to Mercat without Skin and Birn, 
is füll in Obſervance, and was. made for diſcovery of Theft; for the Skin being upon the © 
2 "Beaſt BEGIN does bear all Marks whereb Ki 313 And che we 


the Fleſh; be found-where the Fars cannot be proditc'd, Fig commonly 
in theſe Cquntries of Dittay. Not only muſt — be brotght'to the . 
u with their 8 ins according to this AB, tbut by. Acts of . cog that are 
 broughtto the Merckt, muſt not be cord nor Hold, v .... _— 

Nor mut che Haſlack b pull d, that being the beſt Pare of the And by 'the Nes of | 
=” Convention of Burrows, made at the Defire of the*Confervator, che Skins ; 
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in this om, did riſe in Value a Third more than when they were carried beyond 
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WV the 2. Act, 1. Parl. Ja. I. which is the AR here related to, the King's law- LXXXVIR 
ES ful Age was declared to be 2x Years; but it ſeems, that becauſe it was left u. 
bious by that AR, whether the Year 21. was to be: or ehen 

egun or ended; therefore by this Act it is declared to be 2x 
Plete, and the Word C te is twice repeted. And it 


4173 2 1 this Act even the Year itſelf was debateable; for in the 


al V. ie is/faid, chat the King, after his perfect Age of 25 Years, ratifies, Ge. 
| en. . 4 10 Ae 1375. their Kings are declared Majors. & boys ds 2 
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q this AR, <Tafefernems of Kirk-lande, not confirmed by King-or Pope, before the Year 1 = 
558. (at which Time the Reformation begun) were declar'd null; and by this Act, Con- | il 


3 NS from Rome after that Year are diſcharg'd, and the Queen' s Confirmations are © = 
h ope's. And I find, that by Act of Secret Council, September o. 
3564.1 the — to Rome for fuch Confirmations is, by Proclamation, diſcharg'd, under the _ 
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But I think this was, becauſe all Earls who 
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0 201 
d Counſellors ; but yet if he had been to have been 


r 
Ou 


ins an 


Lord, my Lord ot oY and the Three Eſtates, as the 8, 12, 20, 21 and 29. which is not well 


expreſs'd; for the Eſtates and Regent had no Power to make Acts, and therefore the reſt 
bear better, Our Sovereign Lord, with the Advice and Conſent of His deareſt Regent and 
Three Eſtates. VVV ON L 


Nota, TR Parliament's ſaying, my Lord Regent, ſeenis very il Grammar; for it ſhould. 


have been, the Lord Regent. 


HOSE Accs confirm, and relate to former Acts paſt in the Parliament holden by Queen 


Mary, Auguſt 24. 1560. and yet we find no ſuch Parliament; but the true Anſwer to 


this is, as appears by Spor/wood's Hiſtory, That the Lords of the Congregation having 
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call d a Counſellor, for this Cauſe he ſhould have been call'd. Couſin, and Counſellor. have 

alſo on a Commiſſion to one of the King's natural Sons in England, wherein he, was call d 
„„ pe 2d G: „ be Fra LD ES TONES 

Ir is obſervable, that ſometimes the Acts of this Parliament bear, to be by our Sovereign 


met in Anno 1560. and having paſt thoſe Acts aboliſhing the Popiſh Religion, many of the 


Members of that pretended Parliament proteſted, That this Meeting was no Parliament, be- 


cauſe there was none there to repreſent the Queen, nor the King of France Her Husband ; 


Which being deny'd, the ſame Acts are here ratify'd by the Earl of Murray when he came 
to be Regent, as if they had been paſt in a lawful Parliament. | © : 


VII. . F OR underſtanding of this AR, and the Nature of Patronages, it is fit to know, that the 


Right of Patronage is a Power of Nomination granted to him who either was Maſter 


of the Ground whereupon a Kirk was built, or who doted any Thing to the Mainte- 


nance of it, or who did build a Church to preſent one to ſerve the Cure thereat; in all which 


Caſes he is accounted Patron, and may preſent a Perſon to be Miniſter, or to any other Be- 


nefice, and that only if he reſerve ſuch a Power to himſelf in his Mortification; for Hape in 


his leſſer PraCtics, is of Opinion, that Reſervation is neceſſary ; and the Reaſon is, -becauſe 


_ whereupon. Sir James Sandilands was ſent over to procure a Ratification of theſe Acts: 


jus patronatus eſt ſervitus libertati Eccleſie impoſita; and therefore is not to be allow'd, 


except 
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US pA 

IT, Kno Bes betwixt the old . 

are diſpon d by. the King ſince the Reformation, becauſe by the Act of Annexation, Ju 3 
8 8 


| not a Laic. Bevg. de union. beneff. $ 3. Num. 9. 


Aerxx one is preferr'd by the Patron, he hath only jus 4 rem, but his Collation and In 
ſltution which is given him by the Churchman, to whom the Preſentation is directed, gives 


no Collation or Inſtitution, December 11. 1632. e at contra Edmiſtone | 


Tux Patron muſt preſent One within Six Months. after he comes to know the Vacancy, | 
_ elſe the . ea vice, belongs to the Church jure devoluto; in which we agrree 
with the Cuſtoms of Normanay, as in many other Things: But Molineus does more rationally. . 
1ſhop does confer jure proprio, after 

ioceſs ſunt in illius ordinatione; 


uri derogabat, redit ad ſuam na- 
gl. Prelat. And yet when the Arch- . 
it only jurę devoluto, nam inter utrumg; eſt . 


Churches when they vaked ; yet the Fruits of all vacant Churches were to be reſerved for te 
future Intrauti, futuro Clerico, Cap. 2. Extr. ne ſede vacant. And tho at firſt Kings, and 
An. 1 to the intrometting with the Fruits of their Churches, elpecially 
in Britain, as Malch. Weſtmonſt. obſerves in the Year 12.40, yet Alexander I. by the Cap. 14. 


Est. CE: Jud. ord. appointed, That even Procurators ſhould be appointed for intromer- —_. ' - 
ting with theſe Fruits during the Vacancy; quod Patroni laici curam tantummodo G 4e fenſo. 


nem ſugrum eccleſiarum haberent,” nom etiam poteſtatem ullam in rebus quas iis donarunt.“ Vile 
Can. Noverunt 10. Roof 1 Þ r of which Canons, Hoſſienſis and others except 
ſuch Caſes, wherein by the Foundation, or by a ſingular Privilege, or by Preſeription, the 
Contrary is introduc d: And Moles aſſerts, That all laic Patrons may appoint Adminiſtra- 
tors, and gather up the Rents, tho' they cannot fructus Ecrleſiarum vacantium in uſus ſus 7 
convertere, ſed futuro Clerico reſervare, vel utiliter in Eccleſias impendere: And therefore it 
ſeems, that the Parliament having only allowed laic Patrons to retain theſe Stipends during 
the Vacancy, they can only apply them to a pious Uſe, but can in no Caſe appropriate them 
to themſelves; for as ſuch an 1 would be ſacrilegious, ſo it would be ſufficient 
for preſerving the Patron's Right, that he might beſtow them upon ſuch pious. Uſes as he 
and but ſince the A& 52. Parl. 1. Ch. II. and the 23 Act of the Third Seſſion of that 
Parliament, appoint all vacant Stipends to be employed for Univerſities, and other pious Uſes, 
and that there are ſeveral Exceptions there made, and yet none in favours of laic Patrons; I ſee not 
os why the.Rents. of laic Patrona ges fall not likewiſe under the Collection of vacant Stipends, the 
laic Patrons beving been repreſented in that Parliament; and ſo conſenting to this Ad; eſpe- 
cially ſeeing the faid. Act 52. declares, that the Benefices of vacant Kirks-ſhould, during the 
| Vacancy, be employ d ig pious: Uſes, and the Collectors of vacant Stipends have alwiſe 
been in uſe to collect thele, ,,, 50. ET 
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ACT 


SELDEN, in his Treatife of 'Tithes, afferts, that the Right of Inveſtiture was at firg 
reſery'd by lay Patrons in the Foundations, and that the Gleib and. Tithes were at every 
Vacation conferr'd by the Patrons to the new Incumbents, by fome Symbole-or-Ceremon 


f 


not differing from our Safines ; and it is probable that for fome Ages after Char/es Martes 7 


Reign it was ſo, becauſe Tithes were then tranſmitted by laical Infeudations. And J have 
+ ſeen ſeveral Rights of this Nature in the Chartularies of our Abbacies, And tho” afterwards 


is was condemn'd by many Councils, yet Kings reſery'd to themſelves the vacant Fruits of 


| & | 
Biſkoprics as being Founders and Patrons of theſe Benefices. And with us this Clauſe, re- 


_ ſerving tothe Patrons Power to retain theſe Stipends during the Vacancy, feems a Veſti 


of their old Pretonſion; but 1 ſhall examine all this very fully in my Freatiſe of Tithes. 16 


I x the Biſhop refuſe to admit one preſented by the Patron, then Recourſe muſt be to the 


 Arch-biſhop; and if he likewiſe give not Redreſs, then the Council will give Letters of 


Horning to charge the Ordinary to receive the Perfon preſented ; and by that Act the Bi- 
ſhop may refuſe to admit a Perſon, who hath not reſery'd to himſelf a fufficient Maintenance 


in ſetting Back-tacks of his Parſonage to the Patron; which Pactien is accounted Simoniacal, 


and the Lords of Seſſion declar'd only Judges competent thereto, tho' by the Ch. 2. Lib. 1. 


R. M. Patronages are declar'd to belong to the Ecelefiaſtic Juriſdiction, and the {aid Paction 
is probable by the Party's Oath, albeit regulariter nemo tenetur furare in ſuam turpitudinem 


buy ther. %, Parl. 21. 24 it is appointed that the Biſhop ſhall not refuſe to admit an 


qualified Miniſter who hath been once admitted and receiv'd a Miniſter ;-by which it f 
clear that the Biſhop is not oblig d to receive an Expectant who is not an actual Miniſter ; and 
the Reaſon is, becauſe non conſtat if he be p< qualified, and the Biſhop cannot be obliged 
to enter him, and conſequently is not obliged to accept his Preſentation © 
By the Canon Law Pour Months were allow'd only to a laic Patron, and Six to an Ecele- 
ſiaſtic; this was our Law before this AR, as is clear by the 2. Cap. R. Maj. Lib. r. and there 
was good Reaſon it ſhould have been ſo; for the Conſtitution concerning it, C. 2. Ext. de 


' ſuplend. nogl. præl. is written Epiſcopo St. Andrez in Scotiaz and this is cited as our Law, 
by Le Roy de jure patron. C. 28. and in caſe of the Patron's Negligence, a Gradation was 


allow'd from Inferiors to Superiors, till it ended in the Pope. | : 

By that Law likewiſe, a laic Patron might vary in his Preſentation, but an Ecclefiaſtic 
Perſon could not; and if an Eecleſiaſtic Patron preſented a Perfon that was unworthy, he 
loſt the Right of his Preſentation pro ea vice; but a Laic Patron did not. And by our Law, 
if the Patron preſent one that is unfit, he may preſent another, and a Third, providing all 


his Preſentations end within Six Months; for the preſenting one within Six Months interrupts 


not ſo, as that he may thereafter preſent another within other Six Months, as ſome think, 


except his not admitting be occaſioned by the Biſhop, who cannot ſeek a Jus devolutum b 


his own Fault. By the 7.. Alt, Parl. 1. Ja. VI. the Gradations then allow'd were from th. | 


Ordinary to the Superintendant and Provincial-Afſembly, and from them to the General- 


Aſſembly. Where there are more Patrons, they have Right to preſent per vices, and he who 


hath been in Poſſeſſion of preſenting trina vice, that is to ſay, the Three laſt Times ſucceſ- 


_ ſively, without Interruption, hath the only Right of Preſentation in Tee, in a Compe- 


tition with the other Patrons pro ea vice, without Prejudice to the reſt to declare their Right 
for the future, as accords; and by ſome it is alledged, that Preſentations trina vice ex deceſſu 


| incumbentis, excludes all other Rights etiam in petitorio; but this. is not our Law. 


Docrtor Forbes, in his Treaty of Simony, exclaims extremely againſt this Act of Par- 
liament, for allowing the Incumbent to ſet Tacks, reſerving to himſelf a ſufficient Mainte - 


nance ; and he urges violently, that this Act allows rather Simony than accuſes it. 


| I. may be argued, that this Act debars not ſuch of the Royal Line 25 have Ri oht to ſuc- 
eft 


ceed to the Crown; for this relates only to a Coronation, and the Coronation itſelf is 
not neceſſary, Coronatio enim magis eſt ad oftentationem quam ad neceſſitatem, nec ideo Rex 
ft quia coronatur, ſed coronatur quia Rex eft, Oldrad. Confil 90. Num. 7. Balbus. Lib. de Co- 
rouat. Pag. 40. Nor do we read that any Kings were Crowned, except Joaſp, in Scripture, 
and Clovis King of France was the Firſt that was crowned: Nor are any Kings of Span 
crowned to this Day. Neither is a Coronation Oath requiſite ; nerds: being the Firſt who 
in the Fourth To/ktan Council gave ſuch an Oath amongſt the Chriſtians, as Fes was the 
Firſt among the Heathen Emperors. Gregory was the Firſt of our Kings, who Anno 879. 


gave the firft Coronation Oath, having embraced the Chriſtian Faith, in which He was very 
zealous, ſwore to preſerve it; but this Oath was not made to the People, for they were not 


reſent, but to God: Nor could He, as Blackwood obſerves, Apol. pro Regib. C.26. bind His 
cceſlors, quia par in parem non habet Imperium; nor could He ind Himſelf for them to 


the People, quia Cliens jurat Domino non Dominus Clients, Tit. de forma fidelitatis, Lib. 2. 
Feud. Likeas it may be faid, that this A& being made in the King's Minority, and being 
py judicial to the Right of Blood in His Succeſſors, it falls under His Revocation, made 
Parl. 11. Cap. 31. whereby He expreſly revokes every Thing which might hurt the Privi- 
lege of the Crown, which this A& 8, would do, if Kings were thereby debarr'd from _—_ | 
: | | 5 Cedſſion 
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Celſion for-differing in Religion from their SubjeQs. This is contrary to the 

Faith, which ties us to 2 to our King, tho' He be an Heretic. And ſince private 
Subjects are not debarr d upon this Account from their Property, the King ought not to be 
debarr d from the Exerciſe of His Government, which is Elis Property. And that Kings 

cannot be debarr d by a. Statute, is clear by all the Doctors, In Cav. qui jura N 8: Ecurg,: 
in L. Princeps ff. de * L. 4. de natal. reftit. L. Jura ſingin; F ag 1 


Jur. 5. 
naturalia inſtit. de ure Naturali forma juramenti quod pr æſtant Reges in 1 817 : 


Ant. Corſet. de poteſt. Reg. Pars. 3. Nu Some are alſo of Opinion, but unjuſtly, that 
Coronation is to a King the ſame Thing that Inveſtiture is to a Subject, and therefore as 
Heirs. may continue the Paſſeſſion of their Predeceſſons before the Infeftment; but cannot 


be crowned may do theſe Things that are neceſſary for preſent Adminiſtration,” yet He can- 


the Exerciſe of the Royal Power, till He be actually crowned. And whereas this Act or- 


it ſeems; hat this implies. a Contradiction, for they-muſt adminiſtrate in; appointing the Co- 
ronation, and ordering all Things: thiweto. relating; and our King did govern long ere He 
Jews * Lo OT ICY en * _ perro: and by them. is meant 
the Receipt of His Authority in the Coronation. This Act is ratified by the 99. Af, 7. Parl. 
Ja. VI. Vide Act 2. Parl. 3. Ch. II. „ I an | 1 VO 
1. fic to know, that whatſoever of the Thirds was not aſſign d to Miniſters did apper- 
* which altered, and was more op leſs, according to the Aſſignation to the Miniſters, and 
according to the Superplu-Books. The King's Collector $a Charge for the Super: 8 
the King's Uſe, and with it alſo the omitted Benefices, which the Prelates and beneficed Per- 
ſons omitted in the up-giving of their Rentals; and alſo for common Kirk and Friers Lands, 
which alſo with the Thirds, were appointed for the Uſes. aforeſaid. . —_ AD” 


tion of Biſhops, who have Right to their own Thirds, and partly by Erecti Tm Abbacies, 
and Priories, in which the Thirds are diſcharg'd in favours of the Lords of EreRion, they 
planting the Kirks. Likewiſe in Parliament 1617. and 162 1. and in our late Parliaments, there 
was Commiſſion granted by the Parliament for planting of Kirks, which has made the old 


Many of theſe Books of Aſſumption are ſtill preſerv'd, and they are very uſeful for clearing 


with Dimunition of the Rental. 
5 F OR the better underſtanding this AR, it is fit to know, that a Provoſt with us is that 


non Fed. de ſen. Cauſil. do. alia ergo eft Fur. Can. prepoſitura Collegiata, alia non Collegiata. 
But with us, where there was a College-Kirk, it was govern'd by a Provoſt and Prebends; 
and generally it was inſtitute for Divine Service. But there are Colleges inſtitute for inſtru- 
Qing of Youth, as the old College of St. Audrew's, which is governed by a Provoſt, 


Conſent of the Patron, 12. Fuly 1616. Hope Tit. Kirk ; but“ contra, the Patron may gift Pre- 
bendaries without Conſent of the Provoſt or Prebends, except it be otherwiſe provided by 
8 | _ Hg 4 B NU“ „ 
Tux Collegiate Kirks, Provoſtries, Prebendaries, having been founded by Noblemen for 
their e and Advantage, the 'retain {till a greater Power over . than over any 
other Benefices; and therefore by this Act the Patrons of theſe may provide them to Bur- 


0 


* Je. VI. and by tho 54. 47, vel. u. Parl. 1. Ch. il vide Objero, on that AR. 
F ATION is now puniſid only by the Kirk-Seffion; and this AR is not ex- 


* Stool of Repentance. | 
- THIS Ad and the next are, explained in my Criminal Treatiſe, Tir. Inceſt, 


Ti E melting down of any Money already coined within the Kingdom under the Pains 


here expreſs'd, is puniſh'd with us, becauſe. our Coin, being as fine as our Plate, it 


would be thus melted down, and ſo the Stock of the Money would be impoveriſhed ; - 


and, as the 66. Aer, Parl. 8. Ja. Ill. obſerves, it would waſte and miniſh by Tranſlation in | 
9 + „ 222 2 CV 


1. in Cap. fir de Ecelł f ads Lr 2199) ſe Regni ſui jura illibata conſer vaturum 'Vide. 
uns. 62 


ſell, excamb, or do any other Deeds of Property till he be infeft; ſo, tho! a King before He 
not hold Parliaments, diſpone upon annexed Property, and do any other Deeds which require 


dains, that all future Kings ſhall take this Oath, at their Coronation. and the Receipt of their 
Princely Power, which 1mplies that they ſhould take this Oath before they can adminiſtrate ; 


tain to the King; and it was called Sugenplus, whereof there was yearly, a Book le. 


plus for 


Bock of the Aſſignations of Miniſters Stipends, and yearly. Plat thereof, to be out of uſe. : 
which præpoſitus is in the Canon Law, prepoſitura eſt dignitas, quando eſt Collegiata alias 


A Provaſt is in our Law no Prelate, and therefare Tacks ſet by him are null, without 


ſers or athers, notwithſtanding of the Foundation, which is. ratified by the 158. A#, Parl. 


actly obſerved, for the Offenders now only pay an arbitrary Fine, and ſtand upon the 
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Confeſſion of AC. 


„ 


Tux Rent of the Thirds for the King's Uſe is altogether extinguiſhed, part by Reſtitu- 5 


what the old Rentals of Benefices were; ſo that it may be known whether Benefices be er | 
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ACT the Fire. But the Queſtion being agitated, Whether foreign Coin may be melted, for Bi... 
* AC T lion? It was , he by this Act no Gold nor Money already coin d within Res, | 
1 © _ was to be melted: For by the faid 66. Act, no Gold nor Money that bears Form, and is 
printed, ſhould be melted. But to reconcile theſe, the Anſwer is, That if Money be once. 
ow'd to be current here by direct Allowancez as by Proclamation, it is not thereafter to 


melted down; and ſo it was decided in the Lord Hattor's Caſe, February 16833. 


FHo' che Lords of Seſſion are not Judges competent to reduce Sentences paſt in Par- 
1 liament; as the more Sovereign judicature; yet they are Judges competent to reduce 


* i 
* 


9 
. 


Rights confirmed in Parliaments, whereby the Confirmation falls in Conſequence, gui 
confirmatio nibil noui juris tribuit. Vide 2.5. March 163 1. Biſhop of Dankel contra the Lord 
ANN ͤ ͤ ᷣ ᷣ . dpd ⁊ĩð ß ß 
Tats Act againſt forbidden Weapons, is explained by me in my Criminal Treatiſe, 


es 
- 


- X1tx, DE the Criminal. Treatiſe, Tir. Fayhood, 
I HIS AR was to ſupply the Nullities which could have been objected againſt fach® 


4E Rights by the Court of Rome, who pretended tothe only Right of beſtowing Church- 
Benefices; ſo that our Separation from the Church of Rome, was firſt authorized by 


the Parliament in the Year 1560. 


— 


f XXI. "IDE Crim. Tit. Theft, But it is now fit to obſerve, that when any Man cries for 
N Help againſt Thieves, all who are deſtred are obliged to concur with the Owners of 
the Goods, under the Pain to be holden Partakers of the Theft; which Huy and 
Cry with us was called Quiritatio by the Romans, by the, Greeks oyeTMatzewv. Vide L. & 2. 
A bet ger Ian Gi Eh ff. ae . lil. 


' A L THO'. by our Law Pactions for Gifts, or Rights to accreſce to private Men, tho 
not actually as yet fallen to them, are valid; and thus it has been found, that a Man 
= ' © 2. may renounce or ſell hæreditatem futuram; yet by this Act, a Gift of Efcheat, when 
Eo, a Party ſhall be denounced, is declared not to be valid, becauſe this may occaſion the Perſon - | 
=_— whoſe Eſcheat is ſo gifted, to be denounced vii & modis ; and this proceeds upon the ſame 
Reaſon that the Civil Law diſcharges ſuch Deeds, que prebent votum captande mortis aliens, 
and by the Canon Law a Benefice cannot, be promiſed or beſtow'd when the ſame ſhall hap- 
pen to vaik, nec confirmarur.. ſequent; vacatione collatio, C. propoſuit, de con. preb. Ca: 2. de | 
 preb. in 6. & argumento hujus legis. It ſeems that the Survivances of Offices ſhould be null 
the ſame Parity of Reaſon; for theſe preclude the King from His free Gift, and are the 
Occaſion of Snares. Likeas, ſuch Gifts, by our Law and Stile, ſhould expreſs modam va- 
tandi, which cannot be done where there is no Vacation; and tho we have no expreſs Sta- 
| tute, yet by our Practice, which obſerves Stiles as Statutes, if a Gift expreſs not modum va- 
candi, it will be null; ſo a Gift of Eſcheat not mentioning the Horning whęreupon it pro- 
ceeded, was not ſuſtained, tho' a Horning Year and Day before the Date of the Gift was 
libell'd on in the Declarator, and tho' the Gift was paſt the King's own Hand at Court, where 
Hornings could not be got, 20. November 1628. Welſign contra Stewayr. For if this had 
been ſuſtain'd no Horning had ever been expreſsd thereafter, but the Donator had ſtil! 
Pa ing one of the meaneſt Debts, ſince he is bound to pay the Deht in the Horning 


XXVII. ' H O' this Act requires that Saſines within 8 ſhould be ſubſcribed by the Clerk, and 
[I given by the Baiſie of the Burgh, yet the Lords ſuſtain d a Saſine of Lands within 
Burgh given by the Sheriff and Sheriff-Clerk, where there were no Magiſtrates or 

A Town- Clerk in Office at the Time that the Saſine was given, 21. July, 1666. Thomſon contra 
. CS This is one of the Inſtances that neceſſitas non habet legem. Vide 11. All, 3. 


* , 


XXIII. 


XXVII. THIS AR was but temporary, and ſo is uſeleſs now. 1 8 . / | pag x 1 
55 1 8 HIS Ac is ratified King 15. Act, 2. Parl. Ch. I. and the Reaſon why Maltmeh are 
N is acon, 


- diſcharg'd to have a De is, becauſe at their Meetipgs they might eaſily conſpire to 
| ſet a Price upon the Victual, and upon the Ale and Beer at their Pleaſure, and force 
- the Gentlemen to ſell at any Rates GR 


+ — 4 


% 


II is fit to know, that all Alienations and Diſpoſitions made b 
I aſtter forfeited for Crimes of Treaſon, are null, if they be made 7 
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cee 


— 
1 


of K. James VI. 


vations on the Second Parliament 


— — 


1 


1 may ſeem ſtrange that this Act made by nne be inſert here, but that XJ 
1 Parliament holden upon the 19. Day of April 1567. is not at all printed, and therefore XXX. 
it has been thought fit to inſt this AR in favours of the reform'd Religion amongſt 1 
Her Son's Acls, and to let it continue in Her Name, becauſe it might clear that Her Majeſty 
had conſented thereto in Her own Rei gg. FTT! oath Deion nap 
TuIsS Act bears an Acknowledgment: of the Queen's deriving Her Authority-Royal from 
God, which has. been inſert by our Reformers, to ſhow their Abhorrency of: 4 )pinion, 
who think that our Monarchs derive their Power from the People. | 


HERE is no ſuch Parliament as that here mentioned, to be held upon the 29.of De- XXXIlI. 
cenber 1567. and therefore the 33. Act is here renew'd; but it was needleſs to jhe 
made a ſpecial Act for allowing this to be printed; for both theſe Acts 3z. and 33. - 
might and ſhould have been one. Vide Obſerv. on this Act in my Crim. Tit. Treaſon. 


* 
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V this AR, it is clear that Commiſſions for r of the Kingdom were then XX XIV. 
&& ſubſcribed, whereas they are now ſuperſcribed; and were then paſt under the 
Privy -Seal, (as all Factories, Aſſignations, or other private Rights granted by the 
king are ye) but now all ſuch public Truſts are paſt under the Great-Seal.. 
Nota, W war was then a Regent is now a Commiſſioner ; which Word is 
but late, and the Regent was then called Protector. The firſt Commiſſioner 
mention'd in our Laws is the Earl of Montroſe, for the Parliament 1604; but that Inſcription 
ſpeaks nothing of a Commiſſion under the Great-Seal, as all ſubſequent Inſcriptions do from 
ens r d f ATE Foo, 
Maxx Acts in this and the enſuing Parliament bear, With Advice of the Regent, Three 
'Eftates, and hail Body of the Parliament; which Words, the. hail Parltament, ſeems ſuper- 
fluous, for the 2 and the Three Eſtates are the hail Parliament. But this was probabl 
inſerted either to ſhow the Unanimity of the Parliament, or to include the Officers of State, 
| becauſe they are not r eg under any of the Three Eſtates. And this may be ad- 
duc'd to redargue their Opinion, who think that the Officers of State did not fit in Parlia- 
ment till the Parliament 1633. Nor do they yet ſit as ſuch in the Parliament of England, for 


* 
Lo 


j * 
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oy 


I find them marked in the Sederunts very anciently, but differently; for tho' now they are 


called, and are alſo marked down in the Sederunts after the Lord Barons, and are therefore 
called Lords, yet ſometimes the Sederunt adds, after the Burghs, Together with the Officers of 

State; and the Sederunt of the Parl. 15. bear, That the King's Majeſty, and Officers of State, 

declare the Parliament to run, and ordain the Articles to meet. SE Fo 4; | 


* 


y Perſons who were there- xXXVI. 


| 5 oft commiſſum crimen, 
tho they be made before Sentence or Declarator. And that tho it may be pretended 


that in ſome latent Crimes of Treaſon, ſuch as where Treaſon is inferr'd for concealing and 
not revealing Treaſon, the Subjects could not know the Committer's Guilt, and ſo might 
bargain with them, or take Rights from them; but yet ſuch heretable Rights are declar'd 
null, becauſe the King having feued out his Lands, he is not obliged to acknowledge any ſin- 
gular Succeſſors, except their Rights were confirmed, & ſibi imputent who did not confirm. 
This Act is ratified by the 65. Act, 5. Parl. Ja. VI. and all former Practics contrary thereto are 
reſcinded. Which Clauſe in that Ratification was neceſſary, becauſe, as Sinclair obſerves in his 
old Practics, there had been ſeveral Deciſions paſt in fayours of the Earl of Morgoun's Cre- 
ditors, ſuſtaining Rights made by the Earl of Mortoun, who was after 20 Years latent Guilt 
convict for concealing the Deſign of murdering the Earl of Lennox Queen Mary's Httsband. 
As theſe Acts ſtrike againſt heretable Rights made by forfeired Perſons, ſo by the 202. Ar, 
14. Parl. Ja. VI. all Bonds, Obligations, Factories, Penſions, and ee es by 
- forfeited Perſons, are declared null, except theſe Rights be confirmed by the King, or au- 
thorized by a Decreer of the judge before the citing of the Perſons forfeited. From which 
Act it may be inferr d, Arg. legis, that ſuch Rights granted poſi commiſſum crimen, but before „ 
Citation, are valid, . tho' not confirmed by a Decreet, if they were granted for true Debts 
Prior to the committing of the Crime, ſince this Act runs only againſt fraudulent Diſpoſitions. 
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ACT As alſo, for the ſame Reaſon it may be urg d, That where ſuch perſonal Rights are granted 
merely to defraud the Fisk, they would be null, tho' confirmed as ſaid is; for elſe a Man 
ein the Crime of Treaſon, might purpoſely diſpone his Moveables to ptejudge 
Nota, Tua r ſuch moveable Rights confirmed as ſaid is, will 77 os a Ground for Dili. 
gence againſt the forfeited Perſon's Moveables, even as if the faids Moveables had fallen to 
the King by ſingle Eſcheat; but they will not be a Ground of Diligence againft a forfeited 
Perſon's real Eſtate. ef 3 aatok 1 58 F 
Nora, Trar as Gifts of forfeited Lands can only be paſt under the Great - Seal, ſo the 
forfeited Perſon's Moveables ſhould be 1 gifted under the Privy-Seal, being as to the 
King, the ſame Way of Tranſmiſſion that an Afſignation is to a private Party; but in the Earl 
of Argyle's Caſe, it was found that the Moveables of the forfeited Perſon might be likewiſe 
_  _ tranſmitted under the Great-Seals.. © © 8 8 1 5 


XXXVII. T O' by this Act the Superior's Forfeiture does not prejudge the Vaſſals who are in- 
nocent, yet this Act is expreſly abrogated by the 201. Ac, 14. Parl. Ja. VI. and by 
cour Law the Vaſſals Rights are null, except they be confirmed, or unleſs he has ori- 
| * conſented to them, or unleſs the Feus be ſet in the Terms of the Act 71. Parl. 14. 


) 


A. II. ' y PE p | | 1 
From this Act it may be urged, That ſince by a ſpecial Law, Vaſſals of Perſons forfeited 
in this Parliament are ſecured, notwithſtanding of the forfeiting of their Superiors ; yet there. 
fore regulariter the Sub-vaſſal's Right falls to the King by the forfeiture of his Superior, or 
his own Forfeiture ; and that not as caduciary, for then it would only fall to, Him with the 
Burden of all Rights granted by the Vaſſal; but it falls to the King que I ſo that He 
is not obliged to acknowledge any Rights except they be confirmed by Himſelf. This was 
debated in the Caſe of General Dalzel contra Lady CalduWue . 
Nota, Tux ſaid 2or. Act, 14. Parl. Ja. VI. appoints this Act to be delete out of the Re- 
cords of Parliament, and this has been gan oft- times to NN our taking abrogated 
Acts for Acts in Force, but E they are ſtill printed. And ſome think this neceſſary, be- 
_ _ argue oft from abrogated Acts, as from this Act in the ſaid Caſe of the Lady 
nn Of. e | ects 


XXVII. A LL Monks, with us, were called Friers, from the French Word Frere, which 2 

„ A ſies a Brother. The Religious Women were called Nuns, from the Latin Word 
Nonna, which ſignifies a ſacred Virgin. 155 e e an. 
Tux Lands holding of Friers or Nuns, are by this Act declar'd to hold of the King, and 
all the Lands of Monks and Nuns are by the 29. All, Parl. 11. Ja. VI. annexed to the Crown, 
quoad their Temporality; and tho' thereafter many of theſe Benefices were erected in fa- 
vours of laic Perſons, yet by the 14. Act, Parl. x. Ch. I. the Superiority of all Lands be- 
longing to Abbacies, Priories and other Benefices, belong to the King. 


XXX. T HIS Act is explained in the AF 3 6. and is drawn back to all Rights made even 


to this Act, by the 65. Act, 5. Parl. Ja. VI. which is a ſingular Inſtance 2 ar 
Acts prior to the Dates. ee e ws t 


XLI, n T HES E Acts are explain'd in the Obſervations upon the Third Parliament of Queen 
- I Mary. gs e e . 
CE EEE CURR TROTTER 


PARLIAMENT III. 
1 1 „„ N | Wb oh | 
D Fl ESE Acts of this Parliament are explain'd in my Criminal Treatiſe, Tu. 
JW Hereſy. | 5 e ee 
SY Fi. Trar by the Aer 45. Archbiſhops, &c. were to be puniſhed, being 
found negligent by the General-Aſſembly of the Kirk, the Biſhops before the 
229 Year 1606. being but Titular Biſhops, and ſubje& to the General-Aſſemb!y 
and were to be deprived by them, as is clear alſo by the 46. Act of thus 
ö . | | „„ By 
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| By the 46. Ac it is alſo obſervable, that all the Churchmen were then only to give their ACT: | 


© Oath, for acknowledging and recognoſcing His Majeſty and His Authority; the Oath of Su- 
premacy having come in only by the 2. A, Pork x8. Ja. VI. By this Act alſo, Nonreſidence 
is declared unlawful, and is Jos a Cauſe of Deprivation, except it be diſpenſed with, the ha 
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Y the 72 Alt, Parl. 9. Queen Mary, the Miniſter was to have the Parſon or Vicar's 
Meanſe, or ſo much thereof as ſhould be ſufficient for him; and no Kirkman's Manſe 

or Gleib could be feued; yet an Heretor, to whom a Vicar's Gleib was feu'd a Year 
before that Act, was allow'd Repetition, Feb. 12. 1635. gs 


Nota, Tr1s Deciſion is otherwiſe related by Miſtake in the Ob/erv. on the ſaid . 


Tur Manſe comes from the Latin Word Manere. Vide Selden's Hiſtory ef Tithes, Pag. 
 Dwelling-houſe or Manſe, it belong'd to the Miniſter, but if there was none of theſe, no o- 
ther Houſe could be deſign'd, tho it ſtood within the Precincts of an Abbacy, Feb. 11. 1631. 
Miniſter, of Innerkezthing contra John Keir. If there be no ſuch Parſon or Vicar's Manſe, 
the Heretors muſt build one, by the 3x A# of Parl. 1644. but thereafter, by the 21 Act, 
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XLII. 


52, By it we underſtand the Miniſter's Dwelling-houſe; and if the Parſon or Vicar had a . 


3 Seſſ. Parl. 1. Ch. II. the Value is declar'd to be from 500 Merks, to 1000 Pounds; ſo that 


the Miniſter may build a. Manſe to himſelf, and he or his Executors will get Repetition of 
what he beſtows in building, not exceeding 1000 Pounds; but if the Miniſter build only to 
the Value of 500 Merks, he will not have Action againſt the Parochioners for more, tho' not 
_ exceeding 1oo Pounds, upon Pretence that he might have built to that Value, January 8. 


1670. Charters contra the Parochioners of Curry: Where it was alſo found, That the Repa - 


ration or Building of the Manſe, affects not ſingular Succeſſors, and is not debitum fundi: As 
_ likewiſe, the Miniſter of Frazersbargh contra Parochioners. VP 
Bx that Act likewiſe it was found, That ſince Manſes are ordain'd to be built by the He- 
retors, that therefore Liferenters are not liable: Which Deciſion may be very dangerous to 

Miniſters, ſince it may oft-times diſappoint, or at leaſt for many Vears ſuſpend their Relief; 


as for Inſtance, If a Father ſhould denude himſelf of his Eſtate in favours of his Son an Infant, 


reſerving only his own Liferent ; and it may be doubted, whether ſuch Liferenters per reſer- 
vationem, may not be lookt upon as Heretors in this, as they are in ſome other Caſes: And 
yet tho' Liferenters were not bound to build Manſes, yet they were found liable to repair 
them, theſe being but minores impenſæ, which required to be preſently done; but neither 
Heretors nor Liferenters will be obliged to _ what is to be beſtowed * Building or Re- 
iring, nor to ſtent themſelves for that Effect, if they have Materials of their own. It has 


een alſo found, That Manſes are to be built and repaired where they were burnt, or waſt⸗ 


ed caſy fortuit .. „ „ NE 
A bleib is that Portion of Land that is to belong to the Miniſter, G/eba terre, or a little 
Piece Land; and is, by this Act, to comprehend Four Acres of arable Land, or Sixteen 


Soums Graſs, where there is no arable Land, Act 7. Parl. 18. Ja. VI. Theſe Four Acres 
are to be deſign'd out of Lands formerly belonging to the Parſon or Vicar; and if there be 


none ſuch, they are to be deſign d out of Abbot's, Prioreſs's, Biſhop, Frier's, or any other 
Kirk-land lying within the Bounds of the Paroch, Act 161. Parl. 13. Ja. VI. Which Order 


is exactly to be obſerved in the Way ſet down by this Act; as Dury obſerves, July 13. 1636. 


Halyburton contra Paterſon; yet I find, that Biſhops Lands were deſign d before Abbots 


Lands, becauſe that Biſhops have greater Intereſt in the Cure: And albeit it may ſeem, that 


the deſigning the moſt eweſt, or neareſt Lands to the Manſe for a Gleib, be in favours of 
the Miniſter, and for his Faſe ; yet the Lords found a Deſignation null at the Inſtance of the 
Heretor, whoſe Lands were deſigned, becauſe there were other Lands nearer to the Manſe ; 


for elſe any Heretor's Lands within the Paroch might be deſigned for a Manſe, out of Pre- | 


A „ 2 2 8 e 
Bx the 116 Ad, 12 Parl. Ja. VI. it is ordained, That Miniſters who are provided to 
Churches where there was no Parſon or Vicar formerly, ſuch as Cathedral Kirks, or Abba- 


cies, ſhall have a ſufficient Manſe within the Precinct of the Cathedral or Abbey, except the 


Heretors of the Precinct provide them to as good a Manſe, and as commodious. 


Tuns Deſignations are to be expede, according to this Act, by the Archbiſhop, Biſhop, 


Superintendant, or Commiſſioner; Who ſhall give their Teſtimonial, how he and Two of the 
Parochioners have deſign d ſuch Four Acres, preſently 8 by ſuch a Man: Upon which 
Deſignation, with a Supplication from the Miniſter, the Lords of Seſſion are ordain d to grant 
Letters of Horning upon Ten Days; which is renewed by the 21 Act, 3 Se. x Parl. Ch. Il. 
By which it is alſo appointed, That ſuch Deſignations of Manſes ſhall be by ſuch Miniſters 
as the Biſhop ſhall appoint, and Two or Three of the diſcreeteſt Heretors. 
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V this AR: iced: Perſons, be ear and at the Horn, loſe their Be 


which fall under their Liferent-eſcheat: But it may be doubted, whether theſe "Pha 
es ſhould fall to the Patrons of the Benefices, as other Lands fall to Superi ors, to compenſe 
their Want of a Vaſlal ; eſpecially ſeeing where Kirks vaik thro' the Ordinary 's not accepting 


of a Preſentation, the vacant Stipends are declar d to remain with the Patron; or whether 
theſe Benefices ought to belong to Univerſities, and ſuch as have Right to vacant Stipends? 


Or whether they ought to belong to His Majeſty, and to be tranſmiſſible immediately by Gifts 


LI. 


therefore by the 7 Act, Parl. 9. 1584. it was declared, That all Feus not confirmed by the 
King or Pope before that Time, were null. 


LIV. 


ſo frequently cited. * . I 


in Exchequer, as other Liferenters are? And this laſt is moſt conform to our Law. 


4 


HO it appears by this and other Acts, and by our Progreſſes of Writs, that the Pope . 


1 ſed to confirm Rights made of Church-lands; yet that was never neceſſary by any po- 
: _  ſitive Law, with us; and Feus even of Kirk-lands, prior to the Reformation, were, 


and are valid, without any ſuch Confirmation: But becauſe about the Time of the Reform. 


tion, which was the 8 of March, 1558. beneficed Perſons did dilapidate their Benefices- 


2 
T this Time there were Two oppoſite Parliaments fitting, One for the King, at Sri. 
viling, or Stirling, by the Earl of Lennox, as Regent; and Another for the Queen, 


Obſerv. 100 Att, 7 Parl. r 


o * " 


King's Advocate, or Procurators for the Kirk ; but now the King's Advocate is Pro- 


Bi this Act excommunicate Perſons ſhould be denounc'd Rebels at the Inſtance of the 


*®—' curator for the Kirk. After this Denunciation their Liferent-Eſcheat falls to the 
King, and all ſimulate Gifts of them are null, Act 197. Parl. 14. Ja. VI. and the excommu- 
nicate Perſons and their Tenents are liable for the Rents i ſolidum, but the Payment of the 
one frees the other. Nor will the Defence of fructus percepti & conſumpii, for the main- 


taining of their Lives, defend the excommunicate Perſon as to Bygones; the Reaſon where- 


of is, not becauſe if this could defend quoad Bygones it ſhould defend guoad the future, and 
ſo the Act of Parliament would be eyacuate, as 1s alledged in Dury, June 26. 1629. but the 
true Reaſon is, becauſe the excommunicate Perſon cannot be bona fide poſſeſſor, ſince he is 


» 


4 


* 8 


for repairing of Churches, if the Parochioners elected to Tax refuſe; upon which Act 


A — the Lords are ordained to grant Letters of Horning, which is extended tothe repair- 


ing of Kirk-yard-dikes, by the 23 2. Act, 15. Parl. Ja. VI. But it may ſeem reaſonable that 


the Patron ſhould: repair the Church, ſince the Care of the Edifice, belongs to him, & en, 


eſt incommodum cujus eſt commodum, yet our Law burdens not the Patron, but the Parochio- 
ners, becauſe they get the Advantage in it of the Word and Sacraments ; for which Reaſon 
alſo. the Canon Law burdened them in the laſt Place, if there were not a Fund for that Ef. 
fet; or if fructus reſidui ex beneficio, were not ſufficient, Vide Paul. de citad. de jur. patr. 
art. 5. but for this Reaſon, all. who are Parochioners ſhould be liable to repair, and yet the 
Heretors are only liable. And it will ſeem that theſe Heretors ſhould be firſt liable who 
have bought in their own Teinds, ſince. way have moſt Advantage by the: Benefice, the 
Rents of which Benefice were by the Canon Law burdened with theſe Reparations. 


_ By this Act alſo, if any intromet with the Stones or Timber of a demoliſn d Church, the | 


Biſhop's Decreet is equivalent to a Decreet of the Lords of Seſſion; but this is in De- 


ſuetude. 


By this Act alſo, the Parſons of the Paroch ſhould furniſh Bread and Wine to the Com- 


munion,. how oft the ſame ſhall be adminiſtrated; and it ſeems that by the Word Parſon, ; 


ſhould be meant either Rector Eccleſiæ, for he is called the Parſon, or all the Perſons who 
are Parochioners; and which ſeems reaſonable, becauſe they partake of the Sacraments; and 
yet Heretors are only liable. 2. It is clear from theſe Words, That what is due for Commu- 


nion Elements ſhould only be due-when the Communion is given; but yet Heretors are liable 


yearly, tho' the Communion be not given, but it ſhould be then given to the Poor in that 
Sale, and nat to che .. Fe Ee 4m opro rd in 2 050 
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at Edinburgh; and therefore this Act ratifies all that was done by the Parliament for 
the King; and annuls all that was done by the Other. Vide Melvilr Memoirs, Pag. 113. Vide 


B' this AR, the Archbiſhop or Biſhop may appoint Perſons Tor taxing the Parochioners 


_ 
C \ 

— ee  ECCCIEIEIEY a 

n FJ ft v _ 

el * 4 1 


4 1 a W. hy « 
2 * * a X i - 
* 4 $a hs, LA "HSA 1 7 1 4 
bp 7 W . "7% : 
. # i. ok 1 5 9 
N * 5 da, 
1 , k 
l 1 * a * a 4 2 
4 4 1 3 5 1 
, | ; 
3 


5 * 10 nY : LAS va N — NY me. 
0 7 F [ 
* þ . N ; 


N 


* 


ens me 


% 7 6 4 * $ % * : 
— * 4 

*% ” * 

* ; . a 1 Ky X 9 
v . 5 * 

A Wann 3 A eee Wh Son N N R e 4 a a 0 * . 

. : ur 4 * 1 3 * gd" 27 P , $ 

** > 7 1 5 = # N 2 F A » % 1 

0 1 4 . * p Shy * A "as N 4.4 8 5 9 5 If 10 10 ©. * 1 x; %3. 0" 
Fo N 7 25 9 . 7 1 q 1 | * n FN 1 3 1 7 

* 2 % * wt % 3 9 s 4 2 & WS & * f wet Oo * WW > I wt; Wa * F% 6 $ %, 

. 
* * 
” 7 Y : 5 . 
0 J . 
% 
* * 
{ : ? ( 0 
- is \ 
v . Of . 
x 1 * 
9 . 


3&5 ROM. the Narratiye of this Act, it is obſervable that the Re formaticn from LV. 
> Popery was firſt authorized in Parliament in Auguaſt 1560. which Obſervation 
may conduce to clear\many Things, both 1n relation to Dates and others'which 
, 92 depend upog the:Reformation.” 2 s. pn BR, 
Bey the Canon Law there could be no Divorce upon Separation, becauſe 
e M,arriage is a Sacrament, and ſo could not be diſſolved but by Death ; but all 
Proteſtants allow a Divorce in caſe of wilful Diverſion; and therefore by this Act, if Perſons 
abſent themſelves, and will not cohabit for Four Years, they may be cited to adhere, and if 
| Divorce follow, the Wife loſes her Tocher, & donationes propter nuptiat; and if the Huſ- 
band be the Perſon who diverts, the Wife will, by. the ſame Parity of Reaſon, get her Con- 
jun-fee, and every Thing elſe to which ſhe could have had Right if her Husband had died, * 
21. Marrh 1637. Lady Manderſion contra Renton; and by our Law, the Party injured has - 
res 7. to marry after ſuch Divorces. The Canon Law requires Ten Years Diverſion, tho' 1158 
this Act requires only Four Years, C. 8. extrav. qui filis, Vide Ritors, de differ. Jur. Civ. | 
Canon. L. 2. C. 14. but even in that Cafe they grant no Divorcement, but only /eparatio- 
nem quoad thorum & menſam. As to the Four Years preſcribed by this Act, it may be doubt- 
ed whether they ſhould run from the Date of the Citation only, or from the Time of the _ 
Withdrawing or Deſertion. And it would appear, that ſince the Act of Parliament ſays, That 
if they remain in their malicious Obſtznacy. for the Space of Four Tears, therefore the Four 
Years ſhould run only from the Date of the Refuſal, either by Citation, or at leaſt by being 77 
required; and yet the Commiſſars ordinarily make them run from the Date of the Withdraw- 
ing and Deſertion ſimply, tho' neither, cited nor required. And tho” it would ſeem by this 
Act that Four Years ſhould intervene before the Decreet of Adherence, yet the Commiſſars 
will grant a Decreet of Adherence upon a Year's Deſertion, or leſs, if it can be proven to 
be malicious, or deſign d; for they think it is enough that Four Years run before the De- 
— ß p ACEC ]) CO IN 
' Sixcs the Act of Parliament requires malicious Deſertion to precede the Divorce, it may 
be doubted whether Citations at the Pier and Shore of Leith, to thoſe that are out of tze 
Country, or at the Dwelling-houſe to theſe that are within the Country, be ſufficient, ſin ene 
they may be ſo cited without being malicious Deſerters: And it were hard, that a Man being 
taken with Pyrates or Robbers, or neceſſarily abſent without knowing of any ſuch Citation, 
ſhould for Four Years Abſence loſe his Wife. And tho' in the Nomiſh Church, where there 8 
is no Diſſolution of the Marriage, this might be ſufficient, ſince upon his Return he might = 
recover his own Wife, yet it is moſt dangerous with us; and tho theſe Citations be ſuffci- "a 
ent in other Caſes, yet there is no Py of Reaſon for their being ſufficient here, where ; 
Malice is required, and where the Loſs is irreparable. It may be alſo doubted, if a Wife 4 
remaining in her Husband's Houſe, but refuſing him all Acceſs to her, may be ſaid to have 
os and I conceive ſhe may; for all the Reaſons in the one Caſe conclude againſt 
% J jqñꝶf/f , m DG 
Tux Form of Proceſs here ſet down, ſeems to be borrowed from the Savon Law, rela- 
ted by Snedvin.. ad Tit. Infiit. de nupt. Par. 4. de divert. © Harprech. ad Part. 11. de = uh 
Num. 131. G ſeq. And left this Proceſs may proceed from Colluſion, by the Husband's be- 
ing deſirous to divert upon Deſign to obtain a Divorce; therefore, by our Law, the Put- 
ſuer is obliged to ſwear that there is no ſuch Colluſo n. Oe” 
th 0% = anda Letters in the Four Forms mentioned in this Act, Letters of Horning are 
now ſummarly granted on all Commiſſars Decreets, Act 7. Parl. 21. Ja; VE as alſo on the 
Decreets of riffs, Stewards and Bailies, Oc. Ad 177. 13. Parl. and Act 10. Parl. 18. Ja. 
; 3 for of old Horning being under the Seſſion's Signet, was only granted on Decreets f 
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uetude, for Salt may now be lawfully tranſported ; but then Wwe had 1 VI. 
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> . HIS Act relates to the Time wherein Grange kept the Caſtle of Edinburgh for the 
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er contra Gib, that not only Gleibs of Kirks eftabliſh'd by Law were we 


Miniſters Gleibs, whilſt they were poſſeſs d by the Miniſters themſelves ; but that 1 | 
Gleibs of Vicars were to be free from Teinds, when come in the Hands of Laics, except it 

ad paid Feinds for the e 
perſonally. in favours of | Miniſters, 
but not r pw age} ry of | Parſons or Vicars Manſes, 16::7#1y:x658; Earl of Queensberr, 
contra Doug This Act is conform to the reform'd Churches abroad. Vide Uarpi. ju 
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V this Act, the Lords are ordain'd;to-direR Letters of: Horning at the Ghancellor's and 
Biſhop's Inſtances, for charging the-Havers of Writs belonging to Hoſpitals ſummuth) 
to produce them; and the Clerk of the Bills having refuſed to paſs a Bill upon tlis 
Act, as gray pas Ig tor and as having been at firſt but temporary, becauſe it ordains a 
Report to be made betwixt and Paſeh next; yet the Lords ordain'd ſuch Letters to be 
5 and found the Act neither Temporary nor in Deſuetude, January 1607. Hoſpital of 
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TH O' by this Act it is declared only, that in the Competition betwixt ſuch as have ob- 
_ &.. tained: Confirmations from the King, the laſt Right firſt confirmed fhall be preferr d; 
Pet this holds alſo in Rights holden of other Superiors; becauſe if the Right be given 
to be holden of the Superior, & à me, it is no complete Nüght till it be confirmed; and the 
firſt complete Right is to be preferrx cla V. . 
_ Note, FRoM this Act, That the Lords of Exchequer ought not to refuſe to grant Confir- 
mations, & de praxi, if they refuſe, the King's Vaſlals proteſt that their Refufal-ſhall not pre- 
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2 ge their Rights. But I find, that where many Creditors were confirmed in one Day, the 
Lords preferr'd them according to their Diligence, and their having taken Saſine, and not 
according to the Date of preſenting the Signatures, ſince neither Were negligent, nor had 
_ uſed Precipitation; for they ſhunn'd to determine that the Exchequer had not prefert'd or 
brought in all juſtiy; for that were to make the TW o Courts interfere, 6. December 1678. 
_ _ Milk contra Pafbulis. But in the Competition betwixt To LDonfirmations the Lords found, 
that the Firſt who had paſt: the Seals was to be preferrd ; and that the Preference of the 
Confirmation was to be judged by the paſſing the Seals, and not by the Date of the Signs. 
ture, ſince it is not the Signature, but the Charter that prefers; becauſe; a Charter firſt paſt 
the Seals, tho upon a poſterior. Signature, will be prefert d as the more complete Diligence, 
the Seal being in place of the King's Subſcription: And conſequentiy the Date of the Char. 
ter is not ſtill to be looked to, ſince the Charter bears ſtill the Date of the Signature. And 
the Date of the paſſing of the Seals is proven in our Law by an Atteſtation under the Hand 
of the Keeper of the Seal; for tho that Atteſtation may ſeem to be the Teſtimony of only | 
one Witnels, yet it is 4c ur aficii, and the Minute Book is a fufhcient Check upon his Atte- 
tation, 26. February 1680. Clackmannan contra Earl. gf. 
Ir is alſo obſervable from this Act, that albeit the Keepers of the Seals are diſcharged 10 
22 Confirmations of Rights of the ſame Lands, yet r praxi the Exchequer and 
Seals pals yery frequently ſuch double Rights perirulg petentis : u,ꝭ? tho where the Obtainer 
of the firſt Right cannot inſtantly exclude the Second, as by clearing that the * 
2H . PWT | I enude 
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annulled by way of Exception, but only by way of Wedding And ſince the ſerond e 
tho null, 'may be the Foundation of 4 reſeription, and et | 
tainer, if he continue 40" Years 1 in Poſſeſſion. ws 7 
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tition of bude N Sy” — 7 the firſt e N and inſtanch eeldde ch. £ 
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put to the Neceſlity of 4 Redud0e, be no Rig under the Great-Seal can be 
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mch inferrs that Eccleſiaſties have no temporal Juriſdiction ſave from the 
King, which the Canons have alſo acknowledged, as ſhall be clear d in the 


Ea Juriſdiction, for the Act bears, Har declared; and this Eceleſſaſtic Juriſdiction is 


declared to nne in e Correction! ww * Manners, an Ad miniſtration of Senn 
. 98 Fo "uy 4 


THIS AR aifcharges Gaming 14 Drinking deres, on oY Sabbath; and i s conf ; 
dered in the Abl 83. Pur 6. N.. IV. | 


TT 11 0! ach: young Nobltmnen or Senden u a8 2 abfüag, werd 'n not now 1 Abenbes Nen 
1 che Council, nor to make Application to the Biſhop or Superintendant within 40 Days 


aſter their Return, yet if the Council ſuſpect that "they are like to change their Reli- 
gion, they uſe to cite the Parents, and ro force them to bring home their Children, or elſe 


7 the Correction of Manner, and the Auminiſtratian of Sacraments; 


I | Eb in ſo! fir as is nec LXVIL 
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Ad concerning the Supremacy : But they are acknowle Go to have had an 
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to impriſon or fine chem as 2 hs ice N TIO Act Was renewed 26 a Proclamation of 


Council, Jana 1679. 
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B Y this AR, the Las | is to require him 150 is Right te to whe Teinds, to come we 


teind within Eight Days after the Shearing, by making Premonition on Three Sabbath 


„ Days after the Shearinig; which is by the 48 4#, Parl. Tr. Ja. VI. reſtricted to Two 
Sabbaths; and thereafter by the 5 Act, Parl. Is Ja. VI. it is appointed; that the Teinding 


be at Three ſeveral Times, vis. the In-field at-one Time, the Bear at another Time, and the 


out- field Corn at a third Time, and that Eight Days intervene after each com lete Shearing : 


But all this is innovated by the Form' ſer Jbwh very fully, 9 AG, Part. 22. Ja. VI. Which laſt 
wo is now in Obſervance, and being _y e ee ben no further plication. 


IDE Crim, Pro. Tit Idle Bey ggars, and Obſerv. on the 16 A, 3 TA 1 Parl. Ch. 
II. where this Act is ratified and a ed In this Act excellent Overtures are ſet down 
for Puniſhment of Vagabonds, and theſe who flee from theit Maſte'r Service; who by 
this Act are ap _ to he burnt in the Ear, and ſeourged for the firſt Fault, and to ſuffer 
Death for the i ſo far can the repeting of a Crime heighten its Puniſhment, even in 
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the Shire where the Rebel lives; yet by the 265 Act, 15 Parl. Ja. VI. incaſe the She- 
riff refuſe to regiſtrate the ſame, it is ſüffieient that they be regiſtrated in the general 
i muſt © © regit rated in the” DOORS of 


Ober. I. THAT Horghing: againſt: Witneſſes tivel wm be piſirated at all, nor can Wit- 
neſſes Eſcheats fall upon fue Denunciations; becauſe it were hard to put the ver wad to ſo 


ot 


it. N. de . Where likewiſe _ ex- 
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LB EIT by this. AR; all the Fidrningk are to be regiſtrated!; in ths Sheriff bock © of LWV. 
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£7 9 II TA Denunciations at the Mercat-eroſs;of the Shire: where the Rebel dwells, 
V ſhould only. debar Rebels ab gende, and not Denunciations at the-Mercat-crofs of Edinburgh; 
nas was found Jiny 24. 167% Blair contra Blair: And even theſe Defenders who are de- 

nounced at the hea Burgh of the Shire, cannot be debarr d from proponing that which re- 
quires their perſonal Preſence; nor are their Creditors or Aſſignies debarr'd from purſuing. 
Ober. IV. T no' by this AR the Treaſurer has Power to intromet with the Rebel's Goods, 
and may raiſe Letters for that Effect, which were called Letters f Intromiffron ; yet now EI 
cheats mult be gifted, and the Donatar muſt raiſe Summons. of general Declarator thereupon, 
wherein it muſt be tried, if the Rebel was lawfully denounc'd ; and after general Declarator, 
1.-- - . he muſt have a Decreet of ſpecial Declarator ; which is, in effect, only a Decreet for Pay- 
maeent, tho it be abuſively called a ſpecial Declarator; and the former Letters of Intronuf. 

•J/// . ret 
Tax affixing a Roll of the Rebels Names here mentioned, is in Deſuetude, except as to 

Fanatics, and theſe who pay not the King's public Dues. . Ty * 

SoM Doubts concerning this Act are explain d in the Act 1.4. Parl. 8. Ja. VI. 


a 2 « 


|  LXXVI THIS AR is explain'd, Crim. Prat. Tit. Libels. 
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LXXVI. DV this AR, the Pains of breaking Lawburrows is to be divided equally betwixt t e King 
. and the 5 injur d; and the Reaſon of this is, becauſe the King is injur'd by the 
bpbreaking of the Lawburrows, the Charge of Lawburrows being in His Majeſty's Name; 
and tho! ordinarily the Party charged finds Caution of Lawburrows; yet, if after the Charge 
any Prejudice be done, the Party charged is liable, becauſe the Charge is contemned, July 
8. 4528. rat Do YR RT cc 
Tus civil Action whereby this Breach of Lawburrows is purſued, is called, An Action of 
Contravention; and muſt, becauſe of this Act of Parliament, be rais d at the King's Advocate 
Inſtance, as well as at the Inſtance of the Party injur d; and the Purſuer's Title is the Charge, 
| if no Caution be found; or the Extract of the Bond of Cautionry, if Caution be found. The 
odrdinary Deeds whereby Contravention is inferred are, beating or ſtriking the Party to whom 
the Lawburrows is found, or his Servants, except the Servants or Tenents were beat upon 
a ſpecial Account, nowiſe relating to the Maſter ; which Speciality muſt be proven, or elſe 
'tis preſum'd to have been on the Maſter's Account: And for the ſame Reaſon it is, that tho 
the Stile of Letters of Lawburrows bear, That the ag ee bis Men, Tenents and Fer- 
wants, &c. ſhall be skaithleſs in their Perſons, Lands, Heretages, Goods and Gear; yet the 
taking of 'T'wo Horſes from the Purſuer's Tenents, was not ſuſtain d to be a Contravention, 
becauſe that was not done on the Maſter's Account, nor was the Tenent himſelf Purſuer, Fa- 
nuary 28. 1632. Grant contra Grant. Nor was, for the ſame Cauſe, the breaking up the Te- 
nent Houſe, and taking ſome Goods out of his Cheſt, found a Contravention, February 9. 
1633. Lindſay contra Denniſton. But ſince it was not a Contravention, becauſe the Maſter 
was not concerned in the injury; as theſe Deciſions bear, I ſee not how the Tenent's Con- 
courſe could have altered the Caſe, quoad the Contrayention, tho' in both Caſes the Tenent 
* . may purſue Damage and ning; © d 934 e127 0 | 
Ali Lawyers are clear, that there muſt be clear Grounds of oy alledged; and there- 
fore, feeding Beſtial upon controverted Lands, is not ſufficient, December 20. 1592. But in 
mutual Contraventions upon that Head, the Lords allowed both Parties to turn their Libel 
in a Moleſtation, and granted Commiſſion. to examine Witneſſes hinc inde, Fanuary 24. 1663. 
Rouchlay contra Wood, Nor would the Lords find,: that paſturing upon waſte High-land 
| 9 ſhould infer Contravention, except it had been done by the Maſter's Command, or 
8 herding to his Knowledge, 7uly 8. 1664. Earl of Air, contra M. jntoſh : But yet 
if Deeds of Violence be done, even upon debateable Lands, that will infer Contravention; 
ſuch as the houghing of O xen %;; 


* a . 


Tus enmus injuriandi is ſo neceſſary, that Deeds done by drunken Men, are, by many 


— : 
** 


Lawyers, wan not to infer a Contravention, Chriſtin. Tit. 4. Art. 8. And the — 
the Purſuer's Wife, will not infer a Contravention, becauſe this is not done anzmo injurian 


but animo libidinoſo, Chriſtin. Art. 7. He likewiſe thinks, that threatning real Injuries is ſuf- 

ficient ; and Threatning is a great Breach of the Peace, eſpecially when it is by a Man wh 

uſes minas proſequt; but verbal Injuries, per ſe, are not thought ſufficient, by Lawyers; nor 

have we any Deciſion ſuſtaining a Contravention on that Head. |= 

_- SINCE by, this Act the King and the Party have different Intereſts, therefore Impriſonment, 
0 


or pay ing of à Fine to the King by prior Sentence, will not exclude a Purſuit of Contravention 


at the Party's Inſtance, March 20. 1623. Futhie contra Car michael, and Jan. Penult. 1622. 
Johnſton contra Laird of . And certainly that Deciſion related by Hope, Tit. Con- 
travention, Forreſt contra Turnbul; where it was d, that the King's Advocate could not 
inſiſt alone in a Contravention, if the Party injur d diſcharg d the Deed; tho' after the in- 
renting of the Cauſe, is an illegal Deciſion; for ſeeing the King is injur'd crimine fractæ pu- 
cis, and that by this Act, the King has Right to the Half of the Penalty, and had an 


ing of a Ditch, whereby the Purſuer's Land was overflow'd ;- the Lords found, That a Con- 
ſent from the Purſuer's Father, tho' he was but Liferenter, did defend againſt that Action, 
January ulte 1633. L. Weymiſs contra L. Gairntilly, without Prejudice to purſue an Action of 
Damage and Intereſt; to which the Lords turned this Libel, without Neceſſity of a new Pro- 
ceſs: And this Action is likewiſe elided for the ſame Reaſon, by ſubſequent Diſſimulation ; 
and therefore a Purſuit of Contravention, founded upon cutting of Trees in the Purſuer's 
Wood, was elided by the ſame Purſuer's granting Licence thereafter to the ſame Defenders, 5 | 
to cut in the ſame Wood; which poſterior Licence, the Lords found, did infer a preſump- © 9 
tive Remiſſion, January 11. 1633. Denniſton contra Lindſay. Nor is this Contravention in- 
ferred by Injuries, done upon Provocation or Self- defence; but tho“ Provocation ſeems to 

be good againſt the Provoker, yet it ſeems not to be good againſt the King: And it may be | 
doubted, whether the Penalties of the Acts of Parliament may be ſought, by and attour the | 
Damage and Intereſt, or if the Damage is to be a Part of the Penalty. 1 ah 


TL J9PE obſerves from the Narrative of this Act, That as only landed Men can be Judg- L XXIX. 
: es in Perambulations, ſo landed Men ought only to be received Witneſſes in heretable " 
Debates: But this. Obſervation holds not in our Practic; which allows any habile Wit- 
neſſes in Perambulations, and all other heretable Debates. _ 1 10 


af ; T 
a * a 
8 


LD Y this Acc, all heretable en or Writs of Importance, are to be ſubſcribed, and LXXX. } - 
B ſealed before Two famous Witneſſes, if the Parties can write, or by Two famous No- * 
tars, before Four famous Witneſſes, if they cannot write. 25 | — | 1 
Obſer. I. That Sealing is not neceſſary, but Subſcription is ſuffient in Parties, and is not , 
neceſſary in Witneſſes, by this Act, tho' it be requiſite by the 5 Ac, 3 Parl. Ch. II. even in = 
Witneſſes alſo: And tho the ſealing be only remitted in Papers to be regiſtrated, by the 4 
Ac, 9 Parl. Ja. VI. yet it is not neceſſary in any Writ, by our preſent Cuſtom, = 
Obſerv. II. 'T'aar in our Practice, all Writs exceeding an Hundred Pounds, are interpreted 
to be Writs of Impor tance, and ſo to need Witneſſes, January ult. 1623. But if any Sum be 
to be annually paid, that Writ whereby it is to be paid, requires Witneſſes, tho' never ſo 
ſmall, . becauſe yearly. Preſtations may ariſe to a conſiderable Sum, Zuly 4. 1632. And tho 
 Sums above One Hundred Pounds require Writ ; yet Intromiſſion with Vidual, or any Thin 
elſe, is. probable by Witneſſes, as all other Things conſiſting in facto are: As alſo, Intromiſ- 
ſion with uncoined Money, or Silver in\Maſs, is probable by Witneſſes, tho' exceeding One 
Hundred Pounds: But Promiſes, © nuda emiſſio verborum, tho for leſs Sums than One Hun- 
dred Pounds, are only probable by Writ, becauſe By- ſtanders may miſtake the Poſition and 
force of Words, January 19. 1672. Douchar con. Brown. . 1 
Ob ſerv. III. THIS Act is only to be extended to ſuch Things as require Writ, ex ſua natura: 
and to which Writ uſes to be adhibit; for Merchant-bargains made in Mercats, do not require 
Writ, and ſo are probable by Witneſſes; for Men uſe not, nor cannot adhibit Writ in ſuch Caſes; 
nor are Witneſſes requiſit in Diſcharges granted to Tenents by the Maſters, becauſe of their 
Ruſticity, and the ſmalneſs of the Sums: Nor are Witneſſes requiſit in Contracts of Marriage, 
upon which Marriage has followed, nam notorietas facli habet ur pro teſtibus, Fuly 1. 1662. 
Breidie contra Breidie. But it may be doubted whether this holds in Strangers, ſuch as are 
third Parties; and I think they are not oblig'd to pay the Tocher, tho' it certainly holds in 
the Man and Wife themſelves who contract; and tho' it hold not in third Parties, who are 
meer Strangers; yet it ſhould hold in the Father, when he obligeth himſelf to pagtthe Tocher; 
where there is a tripartite Contract ſubſcrib'd by many Parties, they are in plac@of Witneſſes 
to one another, all Parties. having ſubſcrib'd, July 19. 1676. Forret contra Veitch. And a 
Writ having the Subſtantials filled up with the Granter's own Hand, is equivalent to it's being 
Tſubſcrib'd by Witneſſes, January 23. 1675, Vans contra Malloch. 5 
Obſerv. N. Tu o' the Sum exceed an Hundred Pounds; yet if the Purſuer reſtrict his Pur- 
ſuit to an Hundred Pounds, it is probable by Witneſſes, July 7. 1629. Mallace con. Muir. 
Wurxx the Parties cannot Write, two Notars and Four Witneſſes are required by this Act; 
ut yet a Merchants Mark is ſuſtained, if it can be prov'd, that he uſ'd to ſubſcribe ſo, Fe- 
bruary I. 1669. Brown contra Johnſton. But this is only ſuſtain'd Pan's whe TY and to 
facilitat Commerce: But it ſeems that in Law, no ſuch Mark ſhould be ſuſtain'd, except 
Where the Writ has Witneſſes alſo. Subſcription alſo by the Initial Letters of the Subſcriber's 
Name, is ſuſtain'd, if the Subſcribers be prov'd to have ſtill ſubſcribed ſo, theſe Inſtrumen- 
tary Witneſſes are preſum'd to have been choſen by Conſent, and therefore Sons, Servants, 
Ge. may be Witneſſes; and it may be doubted if Women may be Witneſſes in Writs; but 
ic is ſtill fit to chooſe diſintereſted Witneſſes, for if the Granter's own Relations be Witneſſes, 
and one of two of them deny his Subſcription, the Writ will be reduc' d as Null, tho! not 
improven as falſe, as was found in Nimmo's Caſe. Te ae e 
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Tegen, Wimeſes arebythis ABtobe deig'd by their Reed Dwelling or ſine enden 
Token, by which they may be known. As to Which 


, 


Oer. I. Tur tho' Deſignation by the Dwelling-place, be declar d fufficierit by this AQ; 


yet if that Deſignation be too general, as that the Witneſs is In-dweller in Zdinbnrgh, and that 


there be many of that Name there: or the Perſon: cannot be known by that Deſignation. The 


Lords will ordain them to be more particularly condeſcended on, even by an Aﬀpney, who 
may pretend that he is not-ollig'd to know whothe Witneſſes were, but that it was ſufficient 


for him to ſee that the Bond had Witneſſes, but yet that the Witneſs was Servitor to the Earl 
of Hout hes, tho the Earl had more Servants of that Name, February 7. 162. 
Obſer. II. Tr ar tho the Act ſay, that the Writ ſhall be Null, ifthe Witgeſtes be not deſign q 
in the Writ; yet the Lords will allow the Purfuer to deſign the Witneſſes if they be inert, 
tho' the Witneſſes ſo deſigned be dead, and many Years have intervened ſince the Writing of 
the Paper, but in that Caſe they will ordain the Deſignation to be aſtructed * eee 
nem literarum, and an Oath in Supplement, 15 Fuly 1664. Colvil contra the Executors of the 
Lord Colvil; but if the Writ mention no Witneſſes, the Lords will not allow the Purſuer to 
condeſcend who were Witneſſes, and to deſign theſe Witneſſes, 24 Jan 1668. Magiſtrates 
of contra the Earl of Finlator. All which holds only in Caſes ariſing from Writs prior to 
7 Att 5 ga 3. Ch. II. By which Act Witneſſes mult be ſubſcribing and deſign d, elſe the 
I find this whole Act was verbatim made in France at Moulins, Anno 1556; and has Men 
brought in here very ſhortly after, viz. 1579. There is a learned Commentary Writ upon 
it by Boſellus Borderius, which may be very uſeful in our Practice. I find alſo that by the 
Edicts in Flanders, nothing can be proven by Witneſſes above Three Hundred Pounds, vid 


Stockman. Decif. 120, 


LXXXI. B* this Act, Spuilzies, Niections, and others of that Nature preſerive in Three Vears. 


» 


LXXXII. 


LXXXIIL 


| _ I. Trar tho' the Action of Spuilzie and Ejection preſcrive qzoad the Specialities 
indulged by the Law to theſe Actions, which are, that violent Profits will be gran ted, and 
that if the Purſuer prove that the Spuilzie or Ejection were committed, he may tax his own 
Damages per juramentum in litem, yet if the Purſuer reſtrict his Action to wrongous Intro- 


miſſion, or Re- poſſeſſion, he may purſue for the ſame at any Time within Fourty Years, 16 
March, 1627. Inglis contra Kirkwood, - Ty : T 


Obſerv. II. Thar from theſe Words in the Act, and others of the like Nature, the Lords 
have found that an Action of Intruſion preſcrives within Three Years, 2. February 1610. As 
alſo, that an Action for demoliſhing of a Mill, or an Action intented for the Damage and 
Intereſt ſuſtained in ryving out a common Moor; and generally all ſth Actions as ariſefrom 
Violence, and inferr upon that Account extraordinary Damages, do preſcrive within Three 
Years, ud the Extraordinefs of the Dmgggmme 8 IR 

Obſerv. III. T'a ar nothing but a formal Purſuit of Spuillie interrupts this Preſcription, 
and therefore an Action of Oppreſſion and Depredation intented before the Juſtices, was not 
found ſufficient to interrupt this Preſcription, tho' that was a more exuberant Conclufion, 
and ſo included Spuillie as a leſſer, and the Juſtices are Judges ordinary alfo; and by this 
AR it is enough to purſue before the Judge ordinary, 8. Febraary 1676. Maſter of Rae con- 

A CTIONS of Removing preſcrive ſo (if not purſued within Three Years) that there 
A mult be a new Warning before any Removing can be imented ; and the Lords have 
. found that theſe Three Years are to be computed from the Time to which the War- 


ning is madgy but not from the Date of the Warning. . 
y Y this Act all Actions for Houſe-mails, Men's ordinary Servants Fees, Merchant Ac- 


— and other like Debts, preſcrive in Three Leas. 
12 * I. Thr ar theſe Actions are not abfolutely exringuifhed by the Preſcription, 
but after Three Years they become probable only by Writ, or Oath of the Defender ; where- 
as if they had been purſued within Three Years, the Debt was probable by Witneſſes. And 


this Act is founded, as I think, upon the Prefumption that Men would not ſuffer ſuch Debts 


to ly over for longer than Three Vears, without taking an Obligation for them in Writ, 
and the Preſumption lies for their being yearly paid; and that which was pre ſumptio homini, 
is after the Current of Three Years made re præſumptio juris & de jure, & lex ſtatuil ſt 


| per præ ſumpto. 


Obſerv. II. Twess Words, Or other the like Debts, that are not founded upon ritten 

Obligations are dangerous, as all ſuch general Clauſes are, which make the People unſecure, 

and the Judges arbitrary. And tho' one would think that Mails and Duties of Lands ore 

to preſcrive as ſoon as any of theſe, ſince it is not preſumable that theſe would be ſuffer 

to be unpaid, yet it was found they did not preſcrive jn Three Years, 20. January 1627 

Roſt contra Fleming. VVV Gy 
. ; | 3 a . 5 5 F | | 
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hy this Act Houſe - mails, &c. preſorive, if they be not purſa'd within Three Vears, and ACT 

therefore the Libel for ſuch Debts is not relevant, except it be expreſly- libell'& that fuch wv 

Duties were owing, and are yet reſting unpaid, and conſequently the Tenent e e 

that he poſſeſs d but that he paid, which Quality 18 receivable ; and yet if the Tenent de- b 

pone N that he poſſeſsd and forgot to adject the Quality, the Lords would not ſuſtan 

ir to be adjected e intervall, at the adviſing of the Cauſe; or in a Suſpenſion or Redu- 

ction, unleſs the Tenent could prove that the Maſter would not ſuffer the Quality to be c- 

ceived, or would offer to prove. Payment by the Maſter's Oath. n. 
Ober v. III. IT may be doubred whether this Act, ordaining Merchant Accompts to pre- 

ſerive in Three Vears, doth feach to $a ta owing to Strangers, for they ſeem not oblig'd 

to know our Law, and this would ruin all Commerce, & locus contractus ſemper Sees bo 


But it was found, that this Act does extend to all Merchant Goods, as well when ſold in 


Ix may be doubted whether theſe To laſt Acts run againſt Minors, finge it is provided 


expreſly that Preſcriptions againſt Spuillies and Ejections ſhall not run againſt them; which 
ſhows, that if this had been defign'd in the other Preſcriptions, the ſame Clauſe had been 
renew'd ſince it was under Conſideration, and ſo ſeems not to have been forgot only; and 
there ſeems to be ſome Reaſon: for this, ſince Minors are prejudg'd by Spuillies and Ejecti- 


ons, and ſo Preſcriptions in theſe ſhould not run againſt them; but in Removings the Ha- 


zard is only that a new Warning muſt be fed; and in other the lite Debts: The only Lofs is, 
that the Debt cannot 8 by Witnefles after Three Years; and ſo ſince theſe Preſerip- 
tions did little Hurt to Minors, it was not neceſſary to ſtop their Courſe. It is alſo obſer- 
vable, that tho” all theſe Preſcriptions run in Three Years, yet if Actions be once intented 
they ſtop the Preſcriptions, and thereafter Spuillies, Removings, or Aliments, Gt. do not 
preſcrive in leſs Time than Fourty Years, as alt other Debrs do; and till then violent Profits 
are due; or the like Debts may be prov'd, as if the Action had been purſu'd within Three 
Years, 26. January 1622. Herring contra Ramſay. As alſo by onr late Deciſions; if the Pur- 
ſuer has continued to employ a Merchant, the Currency of that Compt and Truſt will pre- 
clude the Preſcription, ſo that many former Yeats preceding the Three laſt may be craved; 


tho' this AR ordains all Merchant Accompts to preſcrive within that Time; but if a Bond 


be taken for theſe poſterior Years, it is thought that cannot be called a current Accompt; © 


and it may be debated whether in Law One or Two Articles will make a current Accompt ; 


and if it do, there may be many Ways taken to elude this Act. Vide 16. December 1675. 
Somervel contra the Executors of Mazrhead. This Currency extends to Brewers Accompts 
of Furniſhing, 13. November 1677. Wilſon contra Fergaſon, (vide Sand. Lib. 5. Deviſi 
Tit. 6.) tho” it was alledged, That albeit it ſhould hold in Merchant Accomprs where there 
are Diſcharges taken, and where a Compt Book adminiculates the Receipt, yet it ought 
not to be conſidered in furniſhing of Ale where neither of theſe are obſervd; and yet this 
Currency was not reſpected in Servants Fees for theſe ſame Reaſons, becauſe a Servant's Fee 


is alter'd at the Maſter's Diſcretion, 12. February 1680. Rojs contra Mr. Salton. 


VIDE Crim. Obſerv. Tit. Foreſtallers, and Tit. z IXxæxXXXVII. 

„„ of, ® KB. Call” rao F LXXXVIII, 
TFT may be doubted whether this Act, that gives Power to the Sheriffs and other Jidges LXXXIX. 
I to throw down Cruives and Yairs, ought to be extended to Dikes built over Waters 
A or a Part of the Water, for making a Dam to a Mill. 2 

Il. Wa TrRER Sheriffs, or Lords of Regality, Sc. may execute this Commiſſion for 

their own Advantage, and where they themſelves are the Parties grieved, ſince that were 

fabi jos dicere, and they would probably be partial; whereas they may get others to execute 
the ſame. | TH 5 0 e 8 


I His Act, diſcharging Exportation of Coals, is now in Deſuetude. „ 


HIS Act, fining ſuch as propone unjuſt Exceptions, or loſe the Plea within Burgh; «OI. 
for the Uſe of the Poor, is conform to that Title in the Civil Law, Iuſtit. de 2 KG 
= tremere litigantium; for there can be nothing ſo abſurd and unjuſt, as that Men ous 

not at leaſt have their true Expences upon Oath ; whereas we uſe to modify little or nothing, 

even where there is not the leaſt Colour for a Purſuit or Defence, and this I think a great 
Iniquity in all Judges who are guilty of it. Vide inſtit. de pen. temere litigantium. 


B' this Act, the Lords of Seſſion are ordained to diſtribute Juſtice without Reſpect to YOu; 


any private Writing impetrate from His Majeſty, and by this His Majeſty is freed 


from Importunity, and His People from Injuſtice. This was formerly ſtatuted by King 
David I. Cap. 18. & Cap. 4x. and by the 2. Cap. Status. 1. Rob. I. judges are ordain'd to 
judge ſecundum leges antiguat; and in the Civil Law, per L. 1. G6. C. ſi contr. jus vel util. 
Publ. & per novel. 82, Cap. 13. and in the 1 Law, Cap. 5. de Reſeript. This ſame Law , 
„ + y | | | CCc 2 ry | : 6, 
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is alſo in France, and is learnedly treated by Rebif ad conſtitut. Reg. tit. de reſeript. And 
Plutarch commends Antiochns for having made a Law in theſe ſame Terms. But tho the 
former Statute of King David warrants the Judge not to reſpect that Command, but to in. 
dorſe and ſend back the Warrant, and not execute the unjuſt Command, which is by the 
41. Cap. of the lame Statutes extended ſo, that they are not oblig d to delay Juſtice upon any . 
fuch rivate Warrant; yet I find by F 10. Cap. 20.0f theſe fame Statutes, that the King 
may diſcharge or prohibite a judge to proceed in the Caſe of Perambulation, for certain 


Cauſes. For reconciling which Statutes it muſt be anſwered, That the King cannot either 


ſompliciter diſcharge a Perambulation, nor any other Proceſs, but that He may diſcharge it 
for weighty Cauſes relating to the Public, to which all private Intereſts muſt cede, even as 
He may remit Crimes for ſuch Cauſes, tho' theſe be of greater Conſequence; or rather that 

the King may diſcharge Perambulations, becauſe the public Peace is oft-times concerned in 
theſe, ſince there uſed to be ordinarily great Convocations at ſuch Perambulations ; and 


therefore the Juſtice-General was of old only Judge-competent' to Perambulations. Upon 


March 4. 1553. the Queen 17 appears in the Seſſion, and declares that the Lords ſhould 
proceed to do Juſtice, notwithſtanding of any Letter or Order from Her, which is marked 
a Behr ES RT oo en 9549 y IRE oo an Gn 
Olſerv. Il. Taar before this Act the Council us'd frequently to diſcharge the Lords of 
Seſſion to proceed in judging private Cauſes, whereof many Examples are tobe ſeen in Hopes 
larger Practics, and an Inſtance of it is to be found in the 94. AR of this Parliament; but that 
Cuſtom. is here diſcharg'd, and as yet the Council uſes frequently to diſcharge the Juſtices to 
roceed. And notwithſtanding of this Act, I find in the A app of Council 1581. King 
James revokes in Two feveral Caſes, Gifts granted by Himſelf, and diſcharges the Lords of 
Seſſion to ſuſtain Action upon them. —  __ d DISTANT PL © 
Ob/erv. III. ThAr the Lords are alſo allow'd to 2 nok only to decide, but alſo to 
cauſe execute their Sentences, notwithſtanding of ſuch private Writings, Charge or Com- 


. 
— . 


mand; ſo that the Privy-Council cannot ſuſpend the Lords Sentences, neither by an Act of 


Council, nor yet by Letters under the Signet ; but yet the Privy-Council, by virtue of their 
late Commiſſions, are allowed, and do uſually grant Protections, whereby the Executions of 
the Lords Sentences are oft-times ſtopt. N e IS 4 


* 


i 


plain'd the ſame, Crim. pract. Pag. 2483. 


F ſo far as this Act diſcharges the Lords of Seſſion to take Buds or Bribes, I have ex- 
Obſerv. I. Tyar the Lords are allow'd to reject any Perſon whom the King preſents 


to them to be a Lord, if he be not qualify'd and of good Fame; and therefore the Lords 


XCIV. 


uſed when the King preſented any Perſon to be a Lord (which was by a Letter direct to the. 
Seſſion, wherein the King did nominate him a Lord) to name ſome of their Number to exa- 
mine him. But now the Form of Trial is more ſevere, and is ſet down in his Letter direct 
by His Majeſty, in Anno 1674. whereby they are immediately after Pleading to reſume the 

Debate, and to give their Opinion firſt in a Cauſe debated ix præ ſentia, and to ſit with the 
Ordinary in the Outter-houſe, and to report ſome Cauſes there debated, and to give their 
own Opinion, with the Rent herr,... oe Dn DG 7 

_ Obferv. Il. Trar by the firſt Inſtitution of the Seſſion, the Preſident was ſtill an Eccle- 
ſiaſtic Perſon, and of the Dignity of a Prelate, as this Act ſays; and yet I ſee no ſuch Ar- 
ticle in the firſt Inſtitution ; but however that is here diſpenſed with for the future: For by 
the 96. Act, 5. Parl. Ja. V. it is only ſaid, that the Seſſion ſhall conſiſt of Fourteen Perſons, 
the one Half Spiritual, and the other 'Temporal, with a Preſident. ; Oe. 


V this Act the Tenor of Letters of Horning, and of the Executions thereof, cannot be 
proven by Witneſſes ; the Reaſon whereof I conceive to be not only becauſe upon ſuch 

Letters Men's Eſcheat and Liferent may fall, and that were of too great Importance to 

be proven by Witneſſes, ſince our Law does not allow any Debt above 100 Pounds to be 

proven by Witneſſes. ' But becauſe Witneſſes can neither know nor remember the exact Te- 

nor of all the Formalities of Executions and Stampings thereof; and ſo ſtrict are the Lords 

in the Obſervation of this Act, that after the Horning and Executions were regiſtrate, they 


would not allow the Meſſenger to add the Words, Three Oyeſſes, in his Executions, tho' he 
offered to prove that there were truly Three Oyeſſes, and was content to bide by the Exe- 


cution ſo amended ;+and that the Executions did bear the Words, Thee Oyeſſes, which want- 
ed but the Letter 2, to make the Oyeſſes, Three Oyeſſes. Vide Juy 28. 1671. Sir John Keith 
contra Sir George Johnſton; and July 11. 1676. Stevenſon contra Innes. | 
Ir may be doubted whether the Tenor of fuch Letters may be proven, if there be any 
other Adminicles in Writ, ſince even Papers of the greateſt Importance may be thus proven 
by Witneſſes; and there is no Paper whereof the Tenor may not be proven, nor is the pro- 
ving of a Tenor here diſcharged ; and if the Letters of: Horning. and Executions be regi- 
ſtrate, the Regiſtration takes both off the Suſpicion of Falſhood, and makes the Witneſſes 
who are to depone know what Solemnities were uſed ; but yet it will never appear by the 
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regiſtrate Extract whether the Executions were ſt 
likewiſe ſeem to be probable by Witneſſes who ſaw the ſame ſtamped. In the Caſe betwixt 


Boid and Malloch, December 19. 1677. the Lords inclined to think, that even Executions | 


of Hornings being once perfected by Writ, and thereafter loſt, might have their Tenor pro- 
ven, tho” by this Act it would not be originally proven that Letters of Horning were exe⸗ 
cute; but they were all clear that this Act was ffricti jurin and did not extend to Execu- 
tions of Compriſings, and therefore they found that the Tenor of ſuch Executions might 
be roven. © 3 | ee 9-4 £ n AE 4118 . 0336S 1473 Fart 
Nora, Trar a regiſtrate Extract will not ſtop a Certification when a Horning, and its 
Executions are call'd for, but the Principal muſt be produc d. 'T ho' this hold againſt the 
Uſer of the Horning, yet the King's Donator is not _ to produce the principal Horn- 
ing; for elſe by Colluſion betwixt the Debitor and the C 
be ] « Ü—PUißi r ͤ doe: J)VVVTTTCVGCTGVVTCGVVCGGVCGCG C 
Tas Parliament having ordain'd that the Witneſſes to be uſed: for proving the Tenor of 
the Executions, ſhould be led in the Lords own Preſence; It may be urg'd arguments hujus 


legis, that Witneſſes for proving of all Tenors ſhould be led in præſentia, and which is very 


reaſonable, becauſe proving of Tenors is nobilis officii, & altiſimæ in daginis. * i 
Ir is likewiſe obſervable in this Caſe, that tho the Parliament made an Act for regulating 
that Too for the future; yet they left the Deciſion of the Caſe depending to the Com- 
mon Law. SEE IE ey ant ues pe K' 5 15 1 


1 * is fit to know that there being a Staple appointed, where all Staple Goods to be 


brought from Scotland; are declared free of all Cuſtom laid upon imported Goods, which 


was a very great Favour. It was therefore very juſt that no Merchant ſhould have Li- 
berty to enjoy the 2 of the ſaid Staple, except he would give his Oath of Obedience 
to the King, and pay his Entry in that Incorporation. This and the ſubſequent Act are ſtill 
in Obſervance, and the Conſervator uſes to raiſe general Letters againſt ſuch as break the 
fame, by Warrant from the Council, who are the ordinary Judges in theſe Cafes, except 
where Matter of private Right falls in. N 4 


PARLIAMENT v 


that all Miniſteria vaga, wherein a Man was ordain d a Miniſter, without re- 
© ſpect to an 2 Church or Charge, were diſcharg'd by our Church, 

tho' in the Lateran Council thereafter the Ordination was allow'd, but the 

TEA Biſhop. who ordain'd was oblig d to Aliment the Church - man ordain'd, with- 
out a iber, ĩðͤ ct 2 pp.r ee e eee 
B this Act Paroches are to be deſign'd and circumſcrib'd, and every Paroch to have its 
own Stipend and Paſtor; but this Quota was not determin d, till the Commiſſion of Surren- 


der of Teinds in Auno 1627. determin'd that the loweſt Proportion of a Miniſter's Stipend 
ſhould be 8 Chalders of Victual, or 800 Merks ; which Act is thereafter ratify'd by the 8. A 


of the Parl. 1633. - 


Ir is alſo provided by this Act, that all Kirks annex d to Biſhoprics be provided to Mini- 


ſters, and when the Title of any Prelacy is conferr'd_ on any, that the ſaid Stipend be reſerv'd;; 
the Reaſon whereof was, that the Pope uſe to unite Paroches and Benefices to Biſhcprics, 
upon Pretext of the Meanneſs of Biſhoptics ; and therefore in the Beginping of the Refor- 


mation, when Titular Biſhops were made, it was thought juſt that theſe Paroches ſhould be 


again provided with ſpecial Miniſters. 


Wr call him a Tutelar who has the Title of a Benefice, & qui oft in Titulo; and thus the 


Seculars, who had Right to the Teinds due formerly to the Church, are call'd the Titulas 


of the Teinds; and by the old Canons it is clear, that quedam beneficia a Titulo pendent, quæ- 


dam à reditu: And theſe Tithes are in the Eccleſiaſtic Hiſtory ſaid to have had their Origine, 
either ab intitulatione in codicem  matriculam . Eccleſiæ, unde intitulari dicebantur in 
Canon. Sancrorum, diſtinct. 20. or from the old Cuſtom of fixing upon the Altars or Churches 
the Titles of theſe who were preſented to it. Some alſo think that moſt Offices in the 


Church had their Denominations from the Offices in the State and Army, there bein gan A- 


nalogy inter Inilitiam armatam & celeſtem; and that there were Titulars allow'd in the one 
| ir D d d d | | 


reditor, the King's Donator might 


E the old Canons, all Ordinations were null wherein the Perſons ordain'd was 
not entitled to a certain Church, Can. ſanctorum diſtin. 70; and thence it was 
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CXIII. 


and 


C XIV. 
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CXVII. 


CXVII. 


by the Lan 


der's Moveables, yet that does not hinder the Party offended to do 
 Offender's real Eſtate, for what Sums the Lords ſhall modifie. | 


„ 


& in the other, vide 2 1 de titulis Beneficiorum, _ 1. It is clear by the ſaid Canon 
Sanforum, diftini?. 70. chat "gula Beneficia certo loco Miniſterio circumſeripta erant, ax 
in this Act of Parliament. © © © F n 


BY this AR it is not lawful for any who are provided to Benefices under Prefacies, to di. 


4 
' 


lapidate their Benefices; that is to ſay, to ſet them with Diminution of the Rental 
Which they paid at their Entry ; and if the Miniſter contravene, he is to be depriy'q, 
and the Right to be null. But by the 11. 4d, Parl. 10. Ja. VI. all Rights made by Pre. 
lates, with Dimination of the Rental, are null, and the Converſion of Victual payable to them 
into Money, below the Worth, is by that Act declar'd a Diminution. They are alſo thereby 

ordained to find Caution not to dilapidate the Benefices. Likeas by the Act 3. Parl. 18. Ja. 

VI. the diſmembring any Part of the Benefice is declar'd a Species of Diminution, and ſo null. 
It has been juſtly doubted, whether a Biſhop obtaining Certification in an Improbation, where. 
4 returned to the Biſhopric, _ thereafter diſpone theſe Lands by a new Right: 

And it has been decided that this was no Dilapidation, if given for the ſame Rental or Fey. 
Duty they paid before the Act 1606 ; for ſuch Certifications being frequent, and the Deſipn 
of theſe Certifications being only to force the Feuers to produce, it were hard to extend 
them, eſpecially ſince the Deſign of theſe Acts is only to hinder the beneficed Perſons to di- 


miniſh the Rental and Value of them the Time of their Entry, 27. Farmer 1676, Biſhop of 
ainin 


Caithneſs contra his Vaſſals. It ſeems that there is eadem ratio for g Rights by the 


Succeſſor of that benefic'd Perſon, who obtain'd the Certification, tho' it may be alledged 


againſt him, that he is oblig'd to leave the Benefice in as good a Condition as he found it, 
It may be alledg'd, that the ſame Reaſon ſhould ſuſtain Nights made by benefic'd Perſons, 


who have obtain'd Reduction, o“ uon ſolutum Canonem. 


| Tus Acts are ſo comprehenſive, that the AZ 5th, Parl. 22. Ja. VI. ſeems unneceſl. 
5 6 „ ora . 5 3 
DD Y this AR, if any Man was robbed by any of a Clan, he =_ kill or arreſt any of that 

Clan, if it be found by a legal Trial, that the Clan'd Man who did the Injury, was har- 


'  bour'd among the Clan after the Injury was committed. But tho' this ſeems as juſt s 
Letters of Repriſal are, yet it is now in Deſuetude juſtly ; for crimina ſuos tenent authores, 


ESE Two ſumptuary Laws. are in Deſaerude: But in the Act 113. a Caſe is obſer: 
vable, wherein even the King's Licence for tranſporting Wooll is not to be reſpected, 
but is to be eſteem'd ſurreptitious. N 5 


4 


THIS Ac ſeems ſtrangely inſert here, ſince Popery was aboliſh'd long before this Act. 
VIDE Obferv. on At 77. Parl. 6. Ja. VI. = | 5 
DV this Act all Actions of Deforcement, and breaking of Arreſtment, are ordain d to be 


ſummarly diſcuſs'd by the Lords without Delay; and therefore they might have been 
excepted from the Order of the Roll ſet down in the late Act of Regulations; but-et 


they are not, for they muſt abide the Order of the Roll, as other Actions, and all the Privi- 


lege that they have quad this, is, that they come in upon Six Days Warning, and need not 
be continued; that 1s to ſay, os Aion but one Diet, „C 

IT is fit to know that theſe Actions may be purſued civilly or criminally, and the Puniſl- 
ment is Confiſcation of Moveables, and an arbitrary Puniſhment of their Perſon. 

Obſerv. I. That the Creditors injur'd by the breaking of the Arreſtment, are to be prefer- 
red to the Fisk ; the Reaſons whereof was, That it ſeem'd unjuſt that a Creditor doing Di- 
ligence for his own Debt, ſhould be diſappointed by his own Diligence, as he would certainly 
be, if, when he had purſued, and prevail'd in his Action for —_ Arreſtment, that the 
Parties Eſcheat falling by this Diligence, the King ſhould be preferr'd to the Uſer of the Dili- 


gence; and we ſee likewiſe in all ſuch Caſes, the Party offended is ftill preferr'd to the Fisk: 
And thus where Parties are at the Horn for a civil Debt, the Donatar of the Eſcheat is ſtil 
liable for the Debt; and in Theft,by Act of Parliament, the Party injur'd is preferr'd to the 


Fisk. But it ſeems ſtran e, why by this Act the Gift of Eſcheat is declar'd null, if it be not 
expreſly burdened with the Creditor's Debt. It might ſeem more convenient, that the Giſt 


ſhould rather have been burdened with it, as in other Caſe. 


O6ferv. I. Trav! by this AR it be declar d, that the Debt ſhall be paid out of the Offen- 
Diligence againſt the 


__ Obfery. III. Tr ar Arreſtments may be made, not only in the Hands of thoſe who owe 
any Thing to the Debitor, but Arreſtments may be even made in the Debitor's own Hands: 
which, tho it may ſeem ſtrange, yet it is done to the Effect, chat if the Debitor ſhall be found 
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be 5 for breaking of Arreſtment, and puniſhed conform to this Att. 


beyond the firſt Deſign of the Laß). 


bitio alienationis equivalent thereto, Mævius de Arreſt. C. 9. Num. 2 
mobiler, immobilium ſuper vacaneum eſt arreſtum, cum loco moveri non poſſunt ; 


ne alienanuo Debitor deteriorem reddat petitoris cauſam, efficitque ut non fiat alienatio 
rei, & Num. 19. Judbr, 0b æquitatem, talem inhibitionem decernere debet, & 
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ro have alienated any of his Moveables ſo arreſted, after the Arreſtment is laid on, he may 
nne E Arreſtments are uſed in the ſame Senſe, and are execute in the ſame Way that 
we uſe them; and all this Subject is very well treated by Chriſtin. Tir. 3. ad leges Mechlin. 
Argent. Tit. ges ami. 8. e TE TORE TT a ks in 


TD Y the Civil Law, Prodigals (under which Name were comprehended all ſuch as ma- 
LI nag'd not well their Affairs) got Curators only by a Judge; but with us they are in- 
terdicted, (and their Interdicters are their Curators) and that either judicially, or by 
Conſent: But tho' it may ſeem that if a Man interdi& himſelf, he cannot reduce that Inter- 
diction, becauſe he has conſented ; nor yet ſhould Obligations granted by him be ſuſtained, 


tho' he be thereafter found by the Lords to have been provident, ſince the Publication did 


put all ia mala fide to contract with him, yet Papers granted by him will be ſuſtain'd on that 
Head, and even the Interdiction itſelf will be reduc'd, as contrary to natural Liberty, the 
Granter being Mentis compos, & rei ſue ſatis 2 ; and there having no Precognition 
preceded, December 4, 1623, Gerhan contra Hay, February 12. 1633. Forbes contra Forbes, 
which leaves the People in great Uncertainty: And it ſeems much better that voluntar Inter- 
dictions were abſolutely taken away, tho I believe voluntar Interdictions have been introduc'd 


1 7 * : 4 
72 9 x: "x 
A CG T 0 
+ N "vi 
; * 6 * 7 F 1 

* ' 
a b 
5 * 

4 

0 * 
CXIX. 


amongſt us for Preſervation of ancient Families (for they extend not to ſecure Moveables, | 


or againſt perſonal Execution) and it was found that many weak Perſons would conſent to 


a voluntar Reſtraint, who would not compear judicially to be reſtrained: And the Letters 
of Publication paſſing upon a Bill by Deliverance of the Lords of Seſſion, ſeems to be a Kind 


ol interpoſing of the Authority of a Judge, and ſo to make the voluntar Interdiction a judi- 


cial Iuterdiction; but the Narrative of this Act confeſſes that Interdictions, upon Conſent, are 


r is obſervable, I. That Interdictions need not be intimated to the Party interdi ted, or 5 


execute againſt him, December 11, 1622, Seton contra Elleis; tho' Inhibitions muſt be exe- 


cute againſt the Perſon inhibited: The Reaſon of which Difference is, becauſe the Perſon 


interdicted having conſented, there needs no Intimation be made to him. * 
Ob ſerv. II. T xs Stile in all ſuch Letters is ordinarily the Rule of all Deeiſions upon them; 


__ yet Interdictions were found not to annul moveable Bonds, tho' che Letters did diſcharge 


the granting ſuch Bonds, and that becauſe Interdictions do naturally ſtrike only againſt Alte- 


nation of Heretage, our Law thinking Moveables of leſſer Importance; or elfe becauſe cht 


would ſtop Commerce, and ſtraiten too much the Perſon interdicted, Ju 11, 1634, Brite 
contra Forbes, Fune 20, 1671, Crawford contra Hamilton. And tho' an Inhibition did ex- 
preſly diſcharge the granting of Renunciations, yet a Renunciation of a Wadſet was not re- 
duc'd, as granted after Inhibition, ſince the Wadſet was prior; and ſo the Renunciation b 


the Perſon inhibited depended upon a prior Obligation, 7aly 16, 1667, Elleis contra Kitth: | 


But by a late AR of Sederunt the gth of February 1680, it is declar'd, That if the Uſer of an 


Inhibition ſhall intimate to the Perſon who has Right to the Reverſion, that the Wadſetter 


or Annualrenter ſtands inhibited at their Inſtance, and ſhall produce the ſaid Inhibition dulv 


regiſtrated at the Time when he intimates, that then the Renunciation or Grant of u 


\ption, tho' proceeding upon true Payment, ſhall not be ſuſtain d without citing the Inhi- 


er. 30 00 BEN 1120 Df Tot) FHF ad; 
 TauxxE were no formal Inhibitions in the Civil Law; but the Doctors 


| liam fuper oarancum off arreſien bv! ; 3 efis Famen vice 
quoad illas obtinet probibitio alienationis, que impetrari ſolet a Fudice; quoties puſtus metus eſt, 


cen; age Wes N27 K Num. 32. pro 
arreſto habetur in immobilibur Iuterdictio uſus corum : So that Interdictions and Inhibitions 


are x Reſemblance, if not a Species of Arreſtments; and I think with Mevins, that the Word 


comes from the Greek aeg, placitum, incorruptum vel inviolatum; becauſe by all theſe Re- 
medies the Obtainer's Rights are preſery'd inviolable. Inhibitions have their Origine from 
the Canon Law, whereby if the Secular Judge did interpoſe in any Thing that was Eccleſia- 
ſtie, the Ecelefiaſtic Judge did inhibit him to proceed. And Inhibitions are mentioned, Cap. 
cauſam ext. qui fil. ſint legit. Cap. tuam ext. de ord. cognit. and with us they were firſt uſed 


Tux Publication of Interdictions comes not from the Canon Law, but from the . 
Where it is neceſſary that they be publiſhed in Parierid Mercatu as with us Vide Argent. 


tit. des Mineurs, Art. 492. where he likewiſe determines, that if a third Party knew of the 


Intetdiction, either by — 12 Witneſs, or by a private Intimation made to himſelf, that an 


Interdittion was found equivalent to a . 6 the deſigu of the Letters of Publicatio 


111.08 


in the Matter of Teinds in the fame Senſe; but now the Word is extended to Letters, 
whereby the Judge inhibits Debitors to ſell in Prejudice of Creditoffs .. 
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ſerves not, ought to have nothing: Therefore by this Act all ſuch Compacts are declared 

„ null; and it is declared, that for the Future, all Rights to be made to Prelacies ſhall be null, 
5 15 the Places be vacant by Deceaſe, Forfeiture, or ſimple Dimiſſion of him who poſſeſt 
the ſame formerly. Nor doth the King now 5 2 8 of any e ee in fa 
yours of any other Party, for that is a real Invafion upon His Royal Power, by which He 
diſpones upon all Offices according to His free Will. F 
l. WYHEN Perſons are forfeited, they or their Children uſe to abſtract the Evidents of 
* ; \ * their Land, and therefore by the firſt Part of this Act it is declared, that the King 
FW. > or His Donator, ſhall have Right to all Lands, Sc. peaceably poſſeſs d by-the fore- 
ö . .117:::5feited Perſon for the Space of Five Years preceding the Forfeitu ee 
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Obſerv. I. Taar this Privilege holds only in Caſes. of Treaſon, but not where His Maje- 
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ſty comes to have Right by any other Title: And it may be debated; if this ſhould hold 
where the Forfeiture proceeds upon all the Laws, whereby any Crime is ordain'd to be pu- 
niſh'd as Treaſon, but it is not declar'd to be Treaſon, ſuch as Theft in Landed Men, Gr. 
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for it would appear that this Privilege We Ne en where the Crime is declar'd to be 
Treaſon: But yet ſince theſe Crimes are punith'd as Treaſon, this Act ſhould extend even to 


i 
— p — „ 1 
— — — um 2 f - 5 
> — " n 5 — * — — 
> 
(In 


A — 
— — NU 
Py 


ARTIE ES" AN ea ener) ape 
—— 2 hs 


theſe; fot the Preſumptions inductive of this AR, viz. That they will abſtract their Ei. 


li 
1 
'1 
1 
U 
* 
1 
5 
i 
oy 
i 
j 


« 
- 
| 
| ants holds even in this Caſe; and it cannot be denied but theſe Perſons are forfeited s 
| Otſerv. I. Tnar this Right introduc'd in Favours of the King, ſeems to be only preſum- = 
hf ; tive; ſo that if any Party ſhould ſhow a Backbond from the forfeited Perſon, who was Five 
ll — ', Years in Poſſeſſion, the Perſon to whom the ſame was granted, or any who could inſtru 1 
1 h a better Right, might pretend to exclude the Donatar, even as a Church-man, ho was 4 
ll +++» * decennalis & triennalis Poſſeſſor, might be excluded upon a better Right, or by proving that 
| the Churchman poſleſſed only by a Tolerance ; hut yet this Preſumption may be anſwer d to | 
l be juris & de jure, and ſo to exclude all better Rights: Er ſibi imputent, Who having ſuch 
{ Rights, ſuffered the forfeited Perſon for Five Years to poſſeſs without any Interruption'; and 
q lit ſuch Competitions were allow'd, the King's Right might be eluded by an Hundred Con- 
i trivances. And though this Act may ſeem to be uſeleſs now, ſince the Regiſtration of Writs, L 
Wuichchinders Writs to be abſtracted, yet that was repelled 23. and laſt of 1% 1666, EH WW * 
it ; ; 
bt 


of Southerk againſt the Marquis of 'Hwntly; but by the 4. Act, Parl. 18. Ja. VI. it is de- 

dclared, That Extracts of Rights, either diſponed or confirmed by His Majeſty, ſhall be va- 
lid, tho“ the Principals: cannot be produced; and yet if King and Parliament pleaſed, 
this Act might ſuffer ſome Correction, becauſe His Majetty is much better ſecur'd now by 
Regiſtrations, than he was at the making of this gt.. 
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b Obſerv. III. Tn r ſince this AR appoints this quznquennza/ Poſſeſſion to be proven only 
by the Retqur of an Inqueſt, it was therefore welf found that it could not be proven by Ex- ; 
"en T3: 1666, Home contra Tenents of Kello and Home. Yet tho' there be not 2 A 

Retour already made, the Lords will ſuperſede extracting, that betwixt and ſuch a Time the 

quinquennial Poſſeſſion may be retoured, as was found in that Caſe. _ ; 

O6/erv. IV. Taar the Poſſeſſion condeſcended on in the AR is, where the forfeited i 
Perſons were Five Years in Poſſeſſion, by labouring the ſame with their own Goods, onus 

the ſame to Tenents, or uplifting the Mails and Duties; ſo that it would ſeem that theſe : 

| Kinds of Poſſeſſions are requiſite in this Caſe, and that the AR of Parliament hath required . 

them, becauſe they are palpable: And therefore civil Poſſeſſion per conſtitutum, by Reſer'i : 


tion, receiving of Annualrent from Principal or Cautioners, not relative to the Infeftment 
of Annualrent, but to the Bond, or otherwiſe ſeen, not ſufficient by the Words of 155 75 
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the Minor have no Curators, it id declar d, he ſhall be reſtor\d> as aceords of the Law, that is 
Decreet of Preference be quarrellable for any Error in the Execution, or if the Party abſent 
jors or Minors; yet the Lords found that Payment bona ifide, conform to this Act, does ſe- 


ber 24. 1676. Weir contra the Earl of Callenden: But it has been debated, whether the Party 
who has been prejudg'd by the Decreet of , Maltiple-poinding,' may be: repon'd againſt the 
ſame by Way of Suſpenſion; or if a Reduction be neceſſary: And it has been found, Febri- 
ary 1. 1670. Watſon contra Simpſon, that a Decreet of Multiple-poinding obtain d againſt the 
vie 1 could not be taken away without Reduction at the Party's Inſtance ; nor was a Suſ- 
penſion at the Tenent's Inſtance ſufficient, becauſe the Narrative of this Act bears expreſly, 
That the Parties uſed to crave to be reponed, by intenting Reduction; and 
obtains the Decreet is, by the ſtatutory Part only oblig'd. to anſwer in the ſecond+Inſtance, 
which the Lords found to be b Way of Reduction: And from that Deciſion it is very clear, 
that theſe Words, The ſecond Inſt 


lance, in all Statutes, are only interpret by the Lords to be 
meant of Reduction, and not of Suſpenſion. 5 5 . : 


Obſerv. I. Tur the Party abſent will not 


e: for it were unjuſt to-puniſh-a'Man for what was not in his Power: And yet by 
this Reſervation, he who gets Payment is ſtill unſecure ; but he who pays by Virtue of the 
Decreet, before Reduction be intented, can neyer be call'd in Queſtion, ©1098 


oe II. Tn er the Party prefefr d in the Multiple-poinding, is only thereby ſecure, as 
do the bygone Profits which are paid, and ſo in Effect facit rantum fructus conſümptos ſuos 
and if the Sums be extant, unpaid to the Party ſo preferr d, he who had the beſt Right be- 
fore the Decreet of Multiple-poinding, will ſtill be preferr'd: And | 
the Act, that if the Profits themſelves be extant, the beſt Right will be preferr'd 3 for the 
Words are, Nor yet ſhall have any Right to the bygone Profits intrometted ub. 
Tus is by the 19. Acr, Part 10. Ja: VI. gel. Actions 
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of Multiple-poinding, as were intented after this Act was made. | 
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to the Minor, becauſe of the Minor's Not- compearance in that Caſe, the Minor 5 as" only. 
Action againſt his Tutors and Curators, but cannot reduce the Decreet of Preference: But if 


to ſay, he may reduce the Decreet, ſince in this Caſe he has no other Remedy ; but if the 
can ſhow a neceſſary Reaſon for his Abſence,>then the Decreet is quarrellable either by Ma- 


cure the Payer, not only againſt the principal Competers, but againſt their Aſſignies, Novem- 
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could take it away but theſe! who will be anfwerable, and the King could not in Law be 
made anſwerable; and therefore it was juſtly by this Act appointed, that no Man could be 
impriſoned by any Letter, even under the Kings own' Hand, except it were ſubſeribed by 
the Officers of State, who ſhould be anſwerable. To which it was anſwered by His Maje- _ | 
ſty's Advocate, That this Act did not debar the King from granting ſuch private Warrants | 
under His own Hand, for there might be ſome. Caſes which He could impart to none of 
is Officers of State; as for Inſtance, if all His Officers were upon a Plot againſt Him, orif 
the Crime were the being upon a Plot with a foreign State, which the King were not yet in { 
a Condition to reſent, tho' He might juſtly apprehend His Subjects who were in Acceſſion ] 
to it. But the Deſign of this Part of the' 40 was only to diſcharge the paſſing ordinary a 
: Letters in common Courſe under the Signet, except in this Method. And it might ee c 
rather tetorted, that ſince only Letters under the Signet are diſcharged to be paſt, except in 
h 
8 
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this Method, therefore private Warrants from the King Himſelf are not diſcharged ; for if 

the King and Parliament had deſigned any ſuch Thing, they would have expreſſy diſcharged 

all Warrants under the King's Hand, which is not done in this Act. And it is clear by the 

| 184. At, 13. Parl. Ja. VI. that the King may give Warrants out of His own Mouth to appre- 

| hend Rebels, or others whom Magiſtrates are obliged to apprehend, © 5 e ( / 
1 find alſo, that this Act was Fa formerly in the Privy-Council:the 23. of June, this Year 

1585. and there the Act bears, To have been made to prevent the obtaining of \uuformal Let. 

ters, at the Importunity and Malice of private Perſons ;' which clearly evinces, that it was 
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not deſigned to preclude the King from ſecuring ſuch Perſons who He had Reaſon to be- 
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were obnoxious'to the Government mi r ad: io 

Tr is obſerved in the Acts of Sederunt, that the King, 8. June 1581. by His Letter, or- 
* dain'd ſeveral Advocates to be impriſon'd indicta cauſe. au. 
he Bux the ſecond Part of this Act Writers to the Signet are ordain'd to keep the old Stile 

____ - unalter'd, for Arguments brought from Stile are a great Part of our Fundamental Law; and 

in all our Deciſions Argumentum a Stylo is {till very ſtrong, as from the Wills of Inhibition, 
Interdictions, from the Forms of the Chancery, Ge and et in ſome Caſes this Argumentis 
not concluding, and thus Gifts of ſingle: Eſcheat bear al Moveables preſent and to come, 

and yet they give only Right to what Moveables the Rebels have or ſhall poſſeſs within 3 

Year after Rebellion; and tho' by the Stile of Gifts of Wards the Relief is diſcharged, yet 
that Diſcharge will not be valid. As alſo, the Stile of Inhibitions and Interdictions 
5 . — a Prohibition to alienate either Heretage or Moveables, and yet it extended only to N 
z / . ß 'vd oof ae. 2 
1 Tl LVU Curie' is by Fuſtinian call'd forma & obſervantia, "whence come our Word, 8 
Form of Proceſs, Stilus & con ſuerudo fort vel judicii 3 lege obſeruari debet, L. I. § in b. A 
 norar. de var. & extraord. cog. © Vide Voet. de Stat. Jef. 3. C. 3 :] 
Obferv. Tua x tho by this Act every Writer ſhould write his Name upon the Back of f 
T 


the Signature which' he writes, which'doubtleſs was introduced to the end that every Writer 
might be anſwerable for his Errors in Stile or otherwiſe ; yet if at the paſſing of the Sign. 
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| T that is the Act to Which this Act relates, t 
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T a. VI. and diſpenſes with a Part of it; and XIV. 
* Nicbe not eprefly cited), 
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Hs Act, appointing Licences to be null, except they be ſubſcribed by the Comptrol- 


£ T ler, is ſo far innovated that they muſt now be ſubſcribed by the "Treaſurer and Trea⸗ 
ſurer-depute, who are come in Place of the Comptroller. %% 


* 
% 
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u cis Act, Sheriffs, Stewards, Magiſtrates of Burghs, and others, are ordain'd to ap- XVI. 
D prehend notorious Thieves, and if they refuſe, they may 9 criminally as Par- 

ann takers of their Guilt, or civilly for che Payment of their Debt, and generally all theſe = 
are liahle if they refuſe to apprehend. any Rebel for Civil Dehts. But it may be doubted, 1 
1. I any Judge be obliged to apprehend a Man at the Deſire of any Perſon who cannot in- | 'Y 

ſtruct the Perſon whom he takes to be a Rebel, by producing Letters of Caption, as he muſt | 
do in Civil Caſes; and what makes a Thief a notorious: Thief to this Effect. 2. If mere 
Negligence in r ee theſe notorious Thieves be ſufficient to found a Criminal 
Pafſuit againſt the Refuſer as Partaker, nor have I ſeen this ſuſtain'd; but if any Perſon 

all eontribute actively to a Thief's Eſcape, he is puniſhable as Art and Part, but with a leſ- 

. . 23 55 . 55 ac PA 
er-Puniſhment.:: Vide Clar. Queſt 9. Num. y. & Bart. ad L. furty, F. de furto ait ſpem datam 
ad cuadendum dici auxilium ad committenduui mn. 

Nota, By this Act all who are preſent and able to apprehend, are oblig'd to aſliſt in taking 
Thieves, or if they refuſe they are to be repute Partakers with them; and tho' they may be 
puniſh'd, with fome ſmall Mulct, yet the Certification here ſet down is in Deſuetude as to 
them, vid. Tit. Duels. Crim. Obſeru. Num. 8. Idem eſt fatere, & non-prohibere tum poſſis: 
And as the Lay preſumes, every Man guilty who will not concur to puniſh what all Men hate 
ſo much, and that they would concur if they favour'd not the Guilt; ſo this Aſſiſtance is ſo 


profitable for the Commonwealth, that ſueh as deny it are Criminal. But that which is conſi- 

derable in this Act is, that if any clann d Man rob any peaceable Subject, and if the Sheriff, 

or Steward, Gc. refuſe to aſſiſt him, not oni is the Sheriff,. Sc. liable; but further, it is de- 
clared lawful to them who have their Gods ſtollen and reft, to apprehend and intromet with 

the Goods of the Offender, or any other of the ſaid Clann, and retain them till Compt and 
Reckoning; and tho' it would ſeem that this taking or retaining by private Authority, is not 
allowable till the Sheriff be required to give Satisfaction, and refafs yet in the Caſe Moor 

contra Mackfadrick, 29. November 1678. it was found; that theſe were ſeparate Clauſes; and 

that a Perſon purſued for a Spuilzie, might propone relevantly that the Purſuer being a no- 
torious Robber, or holden and repute ſo, had rob'd him of as much, and ſo he might juſtly 

have ſeis d upon the like Quantity of the Purſuer's Goods, tho he had not firſt required the 
Sheriff to repair him; nor was this Act found to be innovate by the 100 Ad, Parl. 11: 

jam. VI. which appoints a new Method: for Goods taken away by clann'd Men. 

IJ ERE is a Revocation of the King's Property in:generat, but 1 find in the Regiſters of XVII. 
Council, that upon the 22. of March 1684 the King revokes all Rights made by him 
of the Abbacy of Dumfermling, which Revocation is made with the Conſent of the 
Privy-Council, tho? ordinarily Revocations are made by the Conſent of the Parliament. 
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Vi this Act the neareſt Agnat, that is to ſay; the neareſt of the Father's Side ſhould be XVIII. 
3 Curator to Fools, Idiots, and furious Perſonss. VV 

O ſerv. I. Tnar this Act is extended to deaf and dumb Perſons, to whom like- 
wiſe the neareſt Agnat is to be Tutor; and tho' their Tutors and Curators are to be ſerved 
by this Act, yet if the neareſt Agnat omit;: or is uncapable to ſerve, there is Place for a Das. 
tive. Nor doth this Act exclude the Father from leaving Tutors in his Teſtament to ſuch 
Idiots, and furious Perſons, as are within the Years of Tutory, as he may do to other Chil- | 
dren. - Atd*CFazg obſeryes, that if the furious Perſon, or Idiot, have Lands, the Superior 
will be preferr'd to the neareſt Agnat; but in this I differ from Craig, for the Agnat will 
be preferr'd to the Tutory of theſe, as he will be to the Tutory of Minors, and Supe- 


riors pare. by this Act diſpenſed; with their. Feudal Intereſt;-if they bad an ß. 

Obſerv. II. Tris Het relates to the, Common Law, by Which the Curators are called Cu. 

Talgres legitimi; but by that Law, as by ours, if there be no Agnats extant, the judge gives 

a Dative, who is preferr'd to all other neareſt of Kin] Vide Tit. ¶ de Curat. Furios. And the 

Agnats by that Law, as by ours, are preferr d according to the ſame Degree as they would 

fuceend, which is moſt juſt, ſince the Law does prefer them to the Cuſtody of he Eſtate 
cauſe of their, Hope of Sugceſſion ;. 59 therefore it may be doubted where there are 
ee Brothers, whereof one is furious, 1 Eſtate be conqueſt, Whether the elder Bro: ; 
e | | 8 g 88 Hb ther 
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ACT. ther Fill be preferr d to / be his Tutor, becauſe Conqueſt aſcends; but I eneline to think that 
Opbſerv. III. That this Law appointing the neareſt Agnat to be Tutor, holds only where 
there is not a legal Adminiſtrator, and therefore if a Wife who is an Heretrix become furi. 

ous, the Husband, and not the neareſt Agnat will be her Tutor. And tho! Papinian thought 
the Husband ſhould not be Tutor, L. 14. F. de Curut. Fur ib ſ. yet the Cuſtonis of other Ny. 
tions agree with ours, Perez. Num. 10. h. f. Vide Act 67. Parl. 8. Ja. Ill. 
Obſerv. IV. TO this Act equiparates the Tutors of Fools, Idliots, amd furious Perſons: 
to other Tutors. of Law allowid to Minors, yet there ſeems: this Difference betwixt th : 
That Tutors of Law to Minors muſt ſerve within Year and Day from rh&'Time"they- are 
in Capacity to ſerve; but the neareſt Agnat may ſerve himſelf Tutor of Law to an Idiot or 
furious Perſon at any Time; and when he is ſo-ſerv'd he will be preferr' d to aPutor:datiye, 
tho' the Lords will authorize that Tutor: dative to exerce till a Hutor of Law be ſerved, the 
Exchequer being in uſe in the interim to gramt Datives, as the Lords of Seſſion are to grant 
Curators ad lites, 21. January 1663. Stewart contra Spreul. -Amd tho in that Caſe the pu- 
of Law; yet it ſeems that albeit there had ER e Declarator, and ſo the Tutor of 
Law had been negligent, the Deciſion had been the ſame; and the Reaſon is, becauſe this 
Act prefers the Agnats; and yet it decides not quid juris, if they enter not. And whar if the 
next Agnat require the neareſt Agnat to enter, and he refuſe quo caſu, either it muſt be ſaid 
that albeit the Exchequer make him Tutor -dative, yet he is not properly Tutor or Curator; . 
but only a Curator 4 lites, or elſe. if he be once properly Tutor, the next Agnat cau- 
not thereafter ſerve himſelf, aam Tutorem habenti Tutor non dator. Vide: Obſer: of the 67 
, r.. T3. ans 01. ave. 


XIX. TT is to be obſery'd; from this Act, that Laws ought not to be extended ad prteritu, bit 
N only 4d futura; and as the AR ſays moſt reaſonably, Subject cannot obſerve what it 
* yet made; and not only ſo, but b ee hajus legs, it r concluded, that Proceſſe 
are to be decided according to the Laws that were made before the Proceſs was intented, 
tho' the Law be made before the Deciſion in the Proceſs, which is very obſervable: A no- 
table Inſtance may be ſeen in Act 94. Parl. 6. Ja, VI where the Parliament makes an Ad 
upon Occaſion. of a Proceſs depending before the Seſſion, to be a Rule in like Caſes for the 
future, but leaves the Caſe depending to be decided as they think juſt. Vide Olſorv. ofi'to! . 
Majeſty but by His ordinary Officers, to whoſe Office the ſame properly belongs. And 


AX. 1 
2 i appears by the Regiſters of Council, that this Act was a Part of the Remedy of that 


Complaint mentioned in the 13. Act of this Parliam en. 

Obſerv. I. Tur by Officers here are meant Officers of State, for none elſe can preſeit 

Signatures; and tho a General, Major, or a Preſident be His Majeſty's Officers, they ican- 

not preſent Signatures, and yet any Officer of State may preſent promiſeuouſly any Sign 

ture, tho' it would ſeem by theſe Words, By His Majeſty's ordinary Officers, and to wheſe 

Office the ſame properly belongs, that every Officer of State may not promiſcuouſſy offer, but 

that the Treaſurer or Treaſurer-depute can only preſent Papers relative to the Treafury, the 
= . Mee de hai ent, % din, ee, e 
„ Ob ſerv. II. THAT tho' any Officer of State mop 5 Signatures, yet hy the 60. Al 
1. Se. 1. Parl. Ch. II. any Officer who preſents ſuch Papers is obliged to Fad the reg- 

ſtrate N 8 the Secretary, to the End His Majeſty be ſo informed as that He may not 
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T is by this Act appointed that no Signatures or other Writs: ſhall be preſented to H: 
11s. 
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XXI e AG the King's lawful Age is'deolered ie pe an vent, cthmplets; il 
Act was made to prevent a Debatè that had fallen out in France a little be. 


fore that Iime, Where the Parliament of *Pa#zs had declared that the Frenth 

Eng was not Major till he had completed the” laſt Var of his Minority; 
| whereas the Parliament of Noues had declared” him to be of lawful Abe, 
3 when he had begun the laſt Year of his Minority, ' aum in fuvorubilibus anni 
mnceptus habetur pro completo. And tho* Minors may revoke Deeds done at any Time before 
the laſt Moment of their Minority, and that Minoritas computatur de mmł uto i * 


for Wanr of this true Probation'of their Birth periſheth, and falſe Probation is adduc'd 
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FH O' by this Act only the Sellers and Diſperſers of erroneous Books are to be puniſh'd 
ak our Sovereign Lord's Will, and ſuch Books to be burnt; yet by our Practice; 
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yet it is advantagious for à King td enter upon the Goverfmeiſt of his Kingdom as ſoon. as 
can 


be. And tho' this be the Age for reducing of Deeds done by them, they have anather. 
Majority in relation to the Goyernment'y for we find that Joſial efiter'd upon the Govern- 


ment ar Eight Vears, and Soinmon at Eleven. Ciro Philip V, tells us, That the Kings of 


ſacedom entred very early, and in Anno 1375. the Kings" of France were declared to be Ma- 


jors and capable of the Government at Fourteen; but by the Cmmifſion 6 Regency ſet 


down in che At x. Parl. 1. Ja. VI. the Regency is deelared to canitinue tif Seventeen at 
which Lime the King is to take upon Him the Government; but yet King James VI. took 


it upon Him ſooner. Nor do I find any particular Time Hmiting the King a8 te this Point 


* 


and therefore there may be many Doubts amongit u whether dhe King or the Governor 
ſhould ebe obey' d betwixt the King's Ages of Fourteefi: nd Ten One but: before Fours 


teen no Pupil is thought fit. 75 Law for Adminiſtration;; and it may be ftropgly urg'd, that 
Seventeen is the legal Age: For why was the Commiſſions inſert, it being only a temporary 
Ri N and ſuch uſe not to be inſert amongſt our Laws? enen 13 135 hüfte TO PISTON, 


y our Law Minority runs in all Perſons to the laſt Moment of 21. Years; dreas by Mo 


Civil Law it runs till 25. Years complete; and in this our King differs not from others: But 


becauſe-by the 2, 42, Parl. 1. Ja. H. our I ig declared to be in Minbrity till 21. 
ears, therefore by the 87. Ad, Parl. ro. N Ma 70 a Years of Age complete wat declar'd 
to n Queens, and 4 this Act it is declar d tõ be the perfect and law- 

our Kings. Ir were to be wiſh'd, that; for proving the Age of all Minors, there 
were authentic Regiſters appointed as in other Nations, and in donne Datts of our own, ſince 


„* 
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ſimply made Criminal, 'except-they did reſet them for- Three: Days together, or at 


Three ſeveral Times, xibwing that they were ſuch, which may be urg'd in all Caſes 


of Intercommuning, and reſetting of Rebels; and yet in other Caſes" once and ſhort Inter- 
ER P02: att 4 ; a 5 hs 


communing 1s ſufficient to infEr a Crime DOM 71 


10 * * 1 ** OY OR: . 
Ober v. I. Trxr by the 164. 48, 1. Parl. Ja. VE the reſerting)excommuitiicate Papiſtz, 
or trafficking Jeſuits for Tliree Nights togetlier, or Three Nights at ſeveral Times, is made 
ſufficiefit to infer, that they knew they ok re 'e ; n 
could the Knowledge of their:being flick bs:otherways;proven;! and if it had been neceffar; 
to proye e e een Law, mig häve been Eaſfty elüded by: induſtriouslg 
And by tliat Act like wife the Third Fault is declared puhiſhable ad Tfeafon; and becauſe tlie 
Puniſhment was ſo great, it was juſt the Preſumptib 


« » > 1 * « 


4 


the Bringers Home of Crucifixes, Popiſh-Beads, Oc. are to be uſed in the ſame Way: 
And tho there is only Warrant here given to a Miniſter and Magiſtrates of Burgh to ſeiſe 


and burn ſuch Books, yet Magiſtrates uſe frequently to ſeiſe without a Miniſter, and Sheriffs 


« 


- 


of Burghs, with the Concourſe" of a Miniſter,” can bur. 
iu ann rend M V POSSE TO TIE 26, 5 
HE Reaſon why Miniſters Benefices under Prelacies are declared to be free of the 
Vear's Fruits of every Benefice were due to tlie Pope, and are call d by the Canoniſts 


of - 
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Annata, againſt which ſeveral Coumeils have made large; but ineffectual, Repreſentations; and 


the Fifth-Peny, was payable to the King: And tho' this Act diſcharges ' only the Exaction of 


* 


rults belong ſtill to the King. 


theſe in Beiiefices under be now even Prelacies are free from theſe Exactions in 
Socorland tlio in Englund the Firſt- F 0 „% COCTBODET 8 ve) 
, Pro? the Priefts'were:free:from Subſidies amongſt the Egyptians, Geneſis 47. Verſe 22, 


and that L. placer C. de Sacr. Eccleſ? mibib extradrdinarium abhinc\fuperindutiumve ab Eccleſia 


Fagitetur, yet this was only as to Tithes,-and Things merely ſpiritual; but the Lands of the 
Church were liable to Impoſſtions, laid on for the common Defence of the Country: And 


therefore the Canoniſts 4 C. I. de immun. Eccleſ give as a Rule, That in bonzs Eccleſraſticis 
quod clericos in patrimonialibus ul laitus traſtaudus; and ſuch was this Fifth-Peny here men- 
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BSE RV. 1. Tnar by this Act the reſetting Perſons of the Romiſb Religion is not 


Ignorance: 


XXIV. 


ſucll per pre ſunprioneys furis & de jure; 1 10 z 


whereby it was to be inferr'd, ſhould | 


XXV. 


and other Officers do:likewife: ſeiſe: But ſince Burning ſeems to be an extraordinary Power, 
and ſo not to be aſſumd without a ſpecial Statute, I think that no Officers, ſave Ma giſtrates 


XXVI. 


ton de And with us Miniſters Stipends, but not Biſhops Lands, are now ordinarily freed = 


* 


from Impoſitions. i pt 
CAME OL OUT d WOE Lt Boks . COIL TT 21 oh, 
SERV I Tran tho' ſuch as invade Miniſters, for the Cauſes therein exptimed, 
* vu. Fot ſeeking their Stipend; ot becauſe the Miniſter inflicted Chyreh-Cenſures 
T. upon them, or atiy other forg'd'Quarrel; are to be puniſd with all Rigonr; yet if 
they invade them upon any Accohnt that is not Excleſiaſtic or premeditite; a8 in an ac- 
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1. Cel. of the ſaid 2. 


and theſe were call d Lords of Erection: B 
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they may be puniſh'd with: all Ri 15 


* 
roo Band) 100 2 


Obſerv. II. SINCE the AQ appoin that 


. 
— : 


* 
0 


Tinſel of their Moveables, it is clear that ſuch Invaders may be puniſh'd likewiſe perſonath. 


| beſides the Confiſcation of their Moveables; yet the Words, With all Rigour, ſhould not e 


extended to Death: Hut by the 4. Ae Self. 2. Parl. 2. Ch. I. The uſlantring-the- Lives 9 
Miniſters,, an tie robbing of abeir Houſes, is declar'd puniſhable by Death; by e 
Parl. the Parochianers are made liable for the Outrages done to Mi. 
niſters, if the Actors cannot be go. big 4 ab 104) eee e eee 
 Qbſerv. III. Fx ON theſe W ords,. "bat they may be puniſh d at Ihe Inſtance of the Miniſtes; 
or any other that will purſue, this Grime is made ſo far rrimen publicum, that it may be put. 


. ſued per quemlibet ex populo, tho he be not otherways intereſteeeeec̃̃. 


. Obſerv. INV. Tu ar this Act being only againſt Invaders of Miniſters, it is extended to In. 


Vaders of Biſhops, and all ſuch as have Power to adminiſter the Sacraments, 7. Act, Par 1. 


3 


Ch. J. in which Act there are many other Extenſions of this Law. eee 
JV e . Wk 117.) 
PH x Popiſh/Clergy, had Right to Lands that were mortified to or bought by chem; and 
1 to Teinds which belong d to them as Churchmen. The Teinds were calld the Spiri- 
tuality of their Benefices, becauſe they belong d to them as Churchmen; and thie reſt 
was all comprehended under the Deſignation of the Temporality of their Benefices ; and up. 
on the Abrogation of Popery, the King did begin to erect ſome of the Temporality of their 
Benefices in . which He e to ſeveral Noblemen, who were moſt active in 
the Reformation, or to theſe whom He reſolv'd to oblige by their Intereſt to be active in it, 

1 ; © tg the Parliament reſolving to fix a con: 
ſtant Rent to our Kings, thereby to..preclu e the Neceſlity of. Taxes, and to engage future 
Re not to return to Popery, they annex d the Temporality of all the -Church-lands ind 
enefices to the. Crown by this Act, excepting; theſe mention d in the Acc. 


as 


we 


Obſerv. I. Tax Reaſon whereupon this Act is founded, is, That the former Kings having 
mortify'd a great Part of their Revenue to Churchmen, and having thereby impoveriſrd 
themſelves and their People, it was therefore juſt, that the Ends for which theſe Mortifica 
tions were made, being declar d unlawful, the -Benefices ſhould return. By this Reſon; 


ſuch Mortifications as were, made by private Families, ſhould have return d to them; whiete: 
as here all returns to the King: But in Law, theſe Religious Houſes being demoliſſrd, all 


auc to have fallen in to the King; for que nullius ſunt ca ſunt domini Regis ; and theſe weré 
ſuch, for they belong'd not to the old Proprietars, ſince they were once diſpon'd, nor to theſe 
Houſes, ſince they were extinguiſh'd ; and that being found a falſe Religion, what belong d 


* 


to it, did by the Law fall under Confiſcation. | 8 . 
Obſerv. II. To! all Benefices belonging to Archbiſhops or Biſhops are hy this Act annex d, 


8 4 7 


7 oe they are reſtor d by the 2. Act, Parl. 18. Ja. VI. And tho' all Benefices belonging to 


hapters are annex d, yet theſe are reſtor'd by the 2. Act, Parl. 22. Ja. VII 


% : 


_ .., Obferv. III. From theſe Words in the Clauſe of Annexation, vis. All aud Aandry commoi 


Lands bruiked by Chapters of Cathedral Kirks, or whereof they have been in Poſſeſſion as Com- 


monty, that Poſſeſſion in Church-lands is very often repute a ſufficient Right, and to be cs 


tituli: For underſtanding whereof/ it is fit to know, that both before and after the Refor- 
mation, a Churchman being in Poſſeſſion by the Space of Seven Vears, tho without a Title; 


has the Benefit of a poſſeſſory Judgment; ſo that his Right cannot be quarrelled without 
Reduction: Nor needs he produce a Title, as Laics are oblig'd to do in poſſeſſory Judgments, 
| Paß 18. 1671. Earl of Home contra the Laird of Riſlaw. And if he be Thirteen Years in 


v oſſeſſion, that Poſſeſſion is to him in Place of a Title; for by a Rule of the Chancery (as 
we believe) decennalis & triennalis poſſeſſio habetur pro titulo, tho I find no ſuch Rule in te 
Roman Chancery: But yet theſe Thirteen Vears induce only a preſumptive Title, which does 


not exclude. the true Proprietar, if he can inſtruct that the benefic'd Perſon poſſeſſed either 
by a redeemable Right, and produce the Reverſion, as was found in the Caſe of Francis Kin- 


loch contra the Biſhop of Dumblane, July 11. 1676. or by a precarious Right; as was found 
in the Caſe of a Miniſter, who had caſten Peits for Thirteen Years by Tolerance from the 
Heretor; and tho there be no Difficulty where the Right mortified does expreſly bear, that 
it is redeemable or precarious, yet in abſolute Rights there is greater Doubt, whether after 
Thirteen Years they can be qualified by correſpective Obligations. 
'Taz Reaſon of this Privilege given to Churchmen is, That they being im loy'd in Divine 
Matters, are ignorant and careleſs of their Right, eſpecially ſince their Rights are not to de“ 
ſcend to their own Heirs. | W x | 5 . „ + eo rel 4; 0m 
Ir is fit here to take Notice, that by a vulgar Error triennalis poſſefſio was thought to give 
the Benefit of a poſſeſſory Judgment, 12. March 1629. Marſhal contra the Laird of Drumkilbs, 
and decennalis of a petitory, and thus did they interpret the former Rule. At the Reforma- 
tion alſo the Popiſh Clergy did either ſend their Foundations to Nome, or did by Colluſion 
with the Laics intereſſed, or in Hatred of the Reformed Clergy, deſtroy their Rights: And 
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therefore by an Act of SedeFinr, 16. December 1612. it is declar d, That Ten Years Poſſe . 
fon before the Reformation, or Thirty after the Reformation, ſhould be a ſufficient Right, 
either to Churchmen, or to the King's coming in their Place, by Virtue of this Act; ans 
conform thereto the Lords decided 7#ly 5. 1626. Laird of Ker/e againſt Rejd, 
Ol ſerv. W. Tuar becauſe the Nomiſb Gore were put from their Benefices, therefore | 
they are by this Act freed from any Warrandice they had given for Church-lands diſpon'd by 
them; and by the 110. Act of the ſame Parliament, what is here ſtatuted as to the Warten. 
dice of Lands, is there extended to Tacks, Penſions, and Aſſignations; and ſo theſe T Wo 
ARs are not abſolutely coincident, and the laſt unneceffary, as they would ſeem to be: And 
cho this was done in majorem cautelam, yet by the Common Law they would not have been 
liable in Warrandice, ſince no Man is liable in Warrandice, where the Eviction proceeded 
upon a ſupervenient Statute; for no Man can warrant againſt a ſupervenient Law. 
Obſerv. V. Thar qo gong that the Church-lands are annex'd, yet there is a Diſſoa +, _— 
lation in 2 fame Act, warranting His Majeſty to feu any of the faids Church-lands during 1 
2 I. Trar tho' by this Act all prior Diſpoſitions made of Church-lands by His 1 
Majeſty to Lords of Erection, are excepted from the Annexation, yet the Superiority of al! — 
the 8 both before and after that Act, are annex d to the Crown by the 10. Aci; Parl. 
Ob ſerv. VII. TRA r the Spirituality of Benefices, viz. Their Right to the Teinds, is ex- _ 
preſly declared not to be annex'd, but to remain with Churchmen as formerly; for tho by -, 
the 189. Act, Parl. 13. Ja. VI. it be ſaid that the Teinds of Dumfermling are annex d to the | IJ 
Crown after the Form of the Act of Annexation 1587. by which all the Teinds of the rema- | 
nent Kirk-lands and Prelaeies of the Kingdom are annex d, yet that Clauſe is only inſert. by . 
Miſtake, in my Judgment; for that is not the Deſign of the AR. 
Wur nx Stock and Teind are promiſcuouſly feued, it is .declar'd by this AR, That His 
Majeſty remains Superior both as to Stock and Teind, the Churchmen having only Right to „ 
te Tenth Peny of the Feu- duty, the other Nine belonging to His Majeſty; for Nie T 2 
being only annex d to the Crown, and the Teinds being reſery'd. to the Church, it was very I 
juſt that where a Duty was payable out of Church-lands, cum decimit incluſis, the King Gould | = Y 
only have Right to a Ninth Part of that Duty, and the Tenth ſhould belong to the Church- > 
man or Titular, in Contemplation of the Teinds: But ſtill cim incluſæ are 16 fully exem- 
pted from all Fecleſiaſtic Payments that tho there be not 0 'Teinds in the Pa- 
Miniſters Stipends be the conſtant Burden of all Teinds: And for the ſame Reaſon it was 
found 21. January 1633. that no Valuation could be led of Land feued cum decimit intlujis; ; 
and not confirm d before this Act, and that Laics might preſcrive a Right to them, but not 
to other Teinds, which ſhews that derimæ incluſæ are. never lookt upon as Teinds: © This 
was ſo decided before the Commiſſion in January 26. 1675. Heretors of Tulliallan contra 
Co,. But afterwards in March 1684. the ſame Caſe being heard in Pre/entia before the 
Lords, by a Reference from the High Commiſſion; it was found, That conform to this 
Clauſe in the Act of - Annexation, reſerving the Tenth Peny to the Eccleſiaſtic Perſon, that 
therefore: the Heretor having Right to his Lands, ram decimis incluſis, ſhould be liable to 
the Miniſter for the Tenth Part of his Feu-duty, with Relief to him againſt the Titular pro 
Fon underſtanding the Origin and Nature of decime incluſæ with us, it is fit to know | 
that by the Cation Law the Parſon or Incumbent; and the Paroch Church, were founded in 
the Right” of all the greater Tithes, called decimæ prædiales, and that it was not lawful for 
a Han to abſtract their Teinds from it, Cap, de decimzs 16. Lale And albeit the Popes 
did' pretend, that fince the Biſhops had the Management of the Teinds, they as univerſal Bi- 
mops might, by their ſupereminent tranſcendent Right, appropriate them to the Uſe of Mo- 
— Monks being the beſt of the Poor, and Teinds being naturally burden'd with the 
Maintenance of the Poor; yet our Kings who, in all the Tract of our Parliaments, own'd 
their own Rega/ia, and the Epiſcopal Order, againſt the Jnvaſions of the Popes, did by the 
7. Her, Parl. 2. Ja. V. declare it a Point of Dittay, that is to fay, criminal for any Man to 
rake Right of Teinds from any, ſave the Parton, Vicar, or their Farmers; ſo far they 
Tale the Parochial Churches to be founded in their Right to the Predial 
_* NotwitnsTANDING Whereof, the Popes to, get the Monks to depend immediately 


be tara: 1 


Py 


i« 


£ 4 


upon chem, did grant to thoſe Monks Exemptions from Payment of Iithes; for they, as 
well as others, paid to the Parſon or Incumbent, till Pope Paſc hal II. granted thoſe Exemp- 
tions, but theſe Exemptions did thereafter fo far diminiſh the Proviſion. of the Parſon, (very 
many Lands being either mortify'd to them, or bought in by them) that T heodo/zus and other 
Emperors were fore d to make Laws againſt exorbitant Mortifications: And Pope Adrian 
was forc'd to limit the Exemptions to Four , N Orders, Ciſtertians, Hoſpitaleri, Tem- 
lars, and Knights of St. John; {till 1 of them Exemptions for their a jp 3 
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'CT Lands, firſt cultivated by themſelves. But Pope Ianorene III. in the Laterun Council, there. 


6 


. 


=. AC pequire after that Time ;. which I the rather ONE, becauſe it has been decided by our 
3 * 
| eflion, | 


ÞIy 15. 1664. Thomas Crawford contra Preſiongrange; that Lords of Erection ſuc. 

_  ceeding 15 — of the Ciftertian Monks, ſhould be free "from Tithes, as the Monks were, 
without adverting whether + 2 Lands for which Exemption was pleaded, were beſtow'd on 
their Monaſteries after the Year 1120. And it ſeems that this Exemption ſhould not be al. 
jowid to theſe Monaſteries, ſince they were not allow'd to the Temple- lands with us; ang 
that ſuch Privileges are due to neither, becauſe this was a perſonal Privilege given to the 
Monks, as the Poor, and ſo ſhould not deſeend to the Lords of Erection. The Monks be. 
ing thus Maſters of many Tithes, feu'd. out their Lands and Tithes promiſcuouſly, for the 
Encouragement of the Labourers, who have always thought it a Loſs and a Slavery to wait 
— / on cond Ü ˙ Pierre 
'"Latcs alſo enjoy'd Tithes, and alienated them as their own Heretage for many Ages to. 
gether, it being generally believ'd, as Se/dex contends, that the Tithes were not due to Church. 
men, they having Right only-to a Maintenance, jure divino; tho' others aſcribe theſe laical 
Infendations to 4 Corruption begun 13 arte! King of France, who, to gratify and 

pay ſuch as were to aſſiſt him in the f oly W ar, diſpon'd to them the Tithes con/entientibu; 

Epi ſeopil, who knew, that if the Saracens prevail d, eligion would be deſtroy'd, and he pro- 
miſing to reſtore them. But after this Time it is undeniable, that de facto Teinds were diſ. 
pour to, and by Laics, till the Lateran Council 1169. in which the Canon was made, Pro. 
ibemus ne Lalti decimas cum animarum ſuarum periculo detinentes in alios Laicos poſſint ali 
quo modo transferre. Si quis vero perceperit & Eccleſia non reddiderit Chriſtiana Sepultura 
Privetur; but yet before that Time, laical Infeudations were diſcharged, per Concilium Tu. 
vun. 1096. tho” we in this Nation conſider only the. Diſcharge in the Lateran Council. 
1. Ir remains clear from theſe Informations, that our decimæ incluſæ, are in Effect the ſame 

with the decimæ infeudate in the Canon Law; and theſe are call'd decimæ inoluſæ, where the 
Stock and Teinds were never ſeparated, but were feu'd jointly. before the Lateran Council, 
But yet it ſeems that all decimæ infendate are not eſteem'd incluſæ with us: For in a Caſe be- 
twixt Monimusk and Pirfoddeli, Teinds were found not to have the Privilege of decimæ incluſe, 
tho' tranſmitted by Infeftments, and call d decimæ incluſæ, becauſe: there was ſeparate a Red. 
 dendo, paid for the Teind and Stock, and ſo it could be known to be different from the 
Stock, albeit. it was contended that decimæ incluſæ and infeudate, were pares termini; anda | 
different Reddendo did not evince that the Teinds had ever been ſeparated from the 

Stock, but only that there was a different Duty, as is in Lands of the ſame. Holding of 
times. And it may in general ſeem ſtrange, why weiſhould add ſince the Lateran Council; 
for that Council did find that Laics before that Time were incapable of any Right to Teinds 
and therefore all Feus of Teinds, whether before the Lateran Council or after, ſhould be 
null. And this Error, it ſeems, has been occaſioned by our concluding, That becauſe Laics 
were declared uncapable of them by that Act, therefore they were capable of them before 
it; and yet with us a Laic cannot preſcrive Teinds, becauſe he is not capable of them. And 
Balfour tells us a Deciſion, wherein not only Alienations of Teinds, but even Tacks of 


* 


Teinds for Three Ninteen Years, were accounted Alienations, and ſo null; for elſe diſchar- - 


| ping Alienations 1 7 have been eluded by ſetting long Tacks: But now Teinds paſs by 
Infeftments, as the Stocks do, fince the Surrender, and His Majeſty's Decreet thereupon, 
wherein every Man may buy his own Teinds, and ſo may ſet. as long Tacks of them as he 
pleaſes, or feu them Out cam decimi⸗ zncluſes. e ad Ty8 3 i $2 p24 £5. 77 11 
Bur it may be alledged, this Tenth Part payable to the Eccleſiaſtic Perſon for Teinds, may 
be made liable to Miniſters Stipends, ſince this Tenth Part muſt be conſtructed; as Teinds, 
and ſo ſhould be liable to all the Burdens of Teinds. , But to this it is anſwered, That theſe 
decime incluſe are conſider' d as a Part of the Stock, and ſo no more liable to MiniftersSti- 
pends than the Stock is. This Diviſion of the Feu-dut doth not alter the Nature of the 
decime incluſæ, but is only inſert to n the Way of Payment of the Feu · duty, even 4s 
if after a Feu granted of Stock and Teind promiſcuouſly for a Feu- duty, the Churchman 
ſhould diſpone Nine Parts of the Feu-duty, and referve only the Tenth to himſelf, that 
Tenth Part Eould not be liable to Miniſters Stipends. 2. Since this Act, by the Death of the 
Titular, both Temporality and Spirituality came in His Majeſty's Hands, and ſo were dif- 
—— — the Lords of Erection, and returned to them without this Diſtinction of Nine or 
Tuco' by this Act Teinds are declared the Spirituality of Beneſices, yet they may be ſold, 
and are appointed now to be ſold by the Parliament x 9 3, and the e e infeft 
in them as in their other Lands, which ſeems inconſiſtent with their. being the Spirituality 
of Benefices, and the. Patrimony of the Church. - But it may be anſwered, that they are 


pike = * Caſe burdened with Payment of Miniſters Stipends, till they be competently 
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| Oe VIII. By this Act all Lands and others mortify d to Colleges are excepted from 


| which were ſuppreſt, the ajeſty having 
ex gratia only reſerved their Offices to the Lords of Erection, he thought that the 


. they r Krain the whole Right to the Eſcheatꝶ and Fines, even o 
the Juſtices. e | WA, 


lands, that becauſe the Ki 


tals, becauſe about the Time of the Reformation Feus granted for high Feu-duties, : 
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| 5 ObJerv, XII. That Lands belonging to the Beneßiees of Laic 
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the nnexation; and the Reaſon is, becauſe Kirk-lands remain till. to be ſuch, Albeit they 


be mortify d to Colleges, 12. February 1635. Tock contra the Parochiners of Atbrergtveny 
and therefore it was neceſſary to except them. Maiſont Dieu, or Hoſpitals, are alſo excep= 


ted, and Mai/ons Dieu are Hoſpitals dedicated to the Honour of God x. it is 4 French Work 
e the Houſe of God. The Canon Law calls them - Domus Des, and makes then 


_ Obſery. IX. ersten likewiſe out of Church-benefices are excepted, if they be aurho> 
 riſed either 4 Decreets, or Poſſeſſion, but Poſſeſſion of a Part is repute Poſſeſſion of the 


Whole; and by the 137 Act, 12 Pari. Jam. VI. this Aer is ratiſied, and it is declared, that all 
Penſions out of the Spirituality or Temporality, neither clad: with Decreet nor Poſſeſſion in 
the Prelate's Lifetime who diſpon d the ſame before this Aer of Annexation; ſhallbenull; but if 
they be clad with Poſleſſion in manner foreſaid, they are valid againſt ſingular. Succeſſors; 
tho Penſions granted by Laics are not valid, albeit they be clad with Poſſellion prior. tothe! 
ſingular Succeſſor's Right, as was found the 11. of December 1662, Clappertoun contra the La- 


dy Eanem; but by the Act 140. Parl. 12. Jam. VI. Penſions granted by Churchmen ſhould: 


contain the articular Names of Tenents and Duties, vid. Ob ſerv. on the 62 Act of this Parl. 
bh 7 5660 X. By this Act it is declared that the Bailly or Steward of the Regality ſhall have 
the 
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ſame Power he had before to repledge from the Sheriff, or Juſtice-general, in caſe he 


hath prevented the Juſtice-general by e or citing the Perſon before he be appre- 


hended or cited by the Juſtices; but if the Juſtices have prevented, as ſaid is, then the Bailly 
of the Regality, or Steward, ſhall not have Power to repledge, wy 


this Difference betwixt the 


Eccleſiaſtic and Laic Regalities, that there is a Right of repledging competent to the Laic 


Regalities; whereas, Eccleſiaſtic. Regalities have not this Privilege, except they prevent the 
ſtices, but otherwiſe the Bailly of Regality may only fit with them; the Reaſon of which 
ifference is, that the 1 having been only granted in Favours of the Religious Houſes, 

Regalities became extinguiſh'd with them; and His N 


were 


abundantly gratified by this new Conceflion,, without allowing them the Power to excſude his 
own! Juſtices, in Caſe of Prevention; and thiß was alſo a Favcur tothe Liegesin not troubling | 
for by this ſame at 

theſe Who are condemned by 


N88 7 of : '* + © WE * 1 1 
them with Two Courts; nor were the 


Lords of Regality much prejud gd, 
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Obſerv. XI. Trar the Parliament has been ſo careful of the Vaſſals and Feuers of Kirk- 


Rights may be quarrelled as granted with Diminution of the Rental, or by unlawful Conver- 
ſion, yet no Diminution ſhall reduce their Feus, except where the Diminution is of old Ren - 

8 and theſe 
being renewed again for leſs than were once payed, the Feu might have been queſtion'd, be- 
cauſe tho the F eu- duty was leſs than was once payed, yet it was not below the old Rental, 
de liquido in liquidum, as if Five Merks were taken when Ten was of old payed, without Con- 


ſideration of Converſions; ſo that tho Ten Merks were taken in the Feu quarrelled in place 
of Ten Bolls, that would be no releyant Reaſon of Reduction: And ſince by the Act of Par- 
lament, 1633. Kirk lands are annex't to the Crown; the Lords found, That the Lords of 


e now purſue Reductions or Improbations of their Vaſſals Kirk-lands, and 
that Flis Majeſtys dvbcate could. not inſiſt in any ſuch Actions, except he had an expreſs 


Warrant from the, King, tho“ it would appear that this Act is a ſufficient Warrant to purſue 
| 3 or Reductions for Diminution in the Terms of this Aer, 24 of June, 1664. 


ard of Preſtoum contra Nathaniel Ele. . 


„ . 
„ 


ands, that becauſe th who is declared Superior by this AZ of all theſe Lands, was a 
more powerful Oppoſite; therefore by a Clauſe in this Act it is provided, That the King ſhall 
not quarrel their Rights to theſe Kirk- lands, ſave by Improbation, or by a Reduction only for 
a Diminution of the old Penny-mail, de liguido a, 


. n 0 f but he may ſit with the Ju- 
ſtice-general if he pleaſes: So that in effect by this Act there is | 


liquidum ; that is to ſay, That tho ſuch 


Patronages, are excepted alſo 


from this Annexation, by which are meant only ſuch Laic Patronages, as were lawfully eſta- 
bliſht before the Reformation, and not ſuch as were diſpon'd by the King to Laics, and to 


Which he had Right, as coming in place of the Pope, who was Univerſal Patron in dubio, be- 


fore the Reformation; for theſe are ſtill accounted Eocleſiaſtic Patronages, ſince they were ſo 


originally, and ſo ought not to have been 2 from this Act: But whether all the other 
Patronages, which belonged: formerly. to Manaſteries,. were annexed to the Crown 

Act, was fully debated 17. November 1677. in the Caſe of Steuart contra the Laird of Water- 
toun; and that they were annexed, was urg d, becauſe by the firſt Words of this Act, 
the Abbacies, Sc. and all Profits, Emoluments, whatſoever belonging to them were annexed, 


and there being nothing that the King and Parliament was more concerned in, than to have 
be Patronages depend upon the Crown, thereby to prevent the Influence that Schiſmatic private 
P might have; It was moſt rexſanablotoſhink, that when all Things belonging to Mo- 
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n r _ wh: tp 1 o Man being naturally loſt, we 
pay our Tichs to theſe Miniſters by whom our Perfection comes. And thus ſome Schoolmen 
conclude, That Tithes flow from the Moral 5, ne ths Tome Sehoolmen 


His 


Place on J 
from Heb. Cap. 7. v. 2. and the Greek Word there uſ'd, does pr N Npnitie « volts,» cal 


Jus divinum tollere non poteſt, tamen modificare W yet I conceive that our Kin 


d as contra. 
guts to theſe 


| 8 :ontended, that th 
likewiſe annexed by the 13 and 14 Acts of the Firſt Parlia ye 


4 


ſtill po Per exprefſum, ut 
ref ee 199: £ #77. 13, Am VI. and it were 
reſaid general Clauſe did annex 


ered, That Patronages were never annexed as Pitts and Pendittes, 


- 
- 


abſard to think, that ſince the 


1 


Conſequence, as were the Patronages of many Monaſteries; nor did any of the l 
had Right to ſuch Eccleſiaſtic Patronages from the King, crave ever a Diſſolution of then in 
Parliament, which certainly they would have done, if they had logked npon them as annex d. 
nor were they annexed by the 13 and 14 ae Lend x. Ab. becauſe” theſe Acts do noe 
mention Patronages per expreſſum, nor can they be compfehended under the general Wor 0 
Pertinents, expreſt even in theſe Acts, for the Reaſons foreſaids: And to Cbidenee that His 
a) 
anent 


rema oints of our ſaid Commiſſion anent the Patronage of Kirks, crc. are not vet hon c 
be treated; 1 4 This Debate came not to a fg LD. "ON 1 5 e un 
Wnuar the Condition of our Teinds is ſince this Act, ſhall be treated fully in my Tea 
of Teinds, whether the Obligation of paying Teinds proceeds from the Moral, Judicial, & 
Common Law, alſo is not agreed to; but the moſt erding y Opi nion is, that they are due to 


veſt. 6. makes the Tenth' to be due, becauſe as all D790zts under 


aw, info far as they area neceſſary Maintainance 
for Miniſters; from the Judicial Law, in ſo far concerns the Number 0 Tas 1 oek 
monial, in ſo far as concerns the foreſaid T ben Nor can it be deny'd chat lala put 
2 Ray's any poſitive Law) to Melch:ſeure, ''tho' the learned Jelden interpretes this 


dg'd Cuffom among the 


y Sulpitius Severus, decimam prede. But yet I ſee not why that alle 


s, of giving the Tithes of their —_— could have proceeded from any other "Ground, 


than that which was common to all Tithes; nor can I believe Selaen, who aſſerts that Tithes 


were not paid in the primitive Church, till the Days of St. Auguſtin, and 8. Ambroſe; for if 


we do not controvert the Truth of all Authority, we will find the Payment 6f Tithes 
much elder. 70 F | \ 1770 f F f 5 2 ne 1107 en FUSES ia Fat 1.81 21.94) 
470 81hve were licewiſe accounted Ginny e 
. . LATE 3 TTTite e in ken nnn ne | 
H * theſe Teinds came to belong to Monaſteries may be doubted, ſince ki n ally 6 
Curates of the reſpective Paroches are founded in fure commits quoad the Right to their pre. 
dial Teinds, ſo that they need not prove their Right thereto and this was very juſt; 4 


they having the Cure of Souls, ought likewiſe to have had that which was ven as an En 
- oh e fant 3 none e TY k 9 81 an En- 
cCouragement of that Cure. And though to this the ordinary Anſwer be Tn the Pope, who 


had only Right to alienate ſuch Teinds, did uſe te give them to Monaſteries, nam icet ille 


. . G | * at 0 And even 
our Laics with the Conſent of our Kings, did think they could beſtow the Teiads befor PI 


to theſe Kirks, whereof they were Patrons, upon Religious Houſes, whereof I have ſeen very 


many Inſtances in our old Charters; one whereof I fhall ſet down for an Example, Alexander 


Dei gratia Rex Scotorum, c. Sclant tam poſters 


Ecclefie Santte Marie de Dryburgh, Eccleſiam' de 
cimis, & omnibus rebus juſte ad illam pertinent bum. | 


an prefentes nos conreſiſſt, Ge, Deo G 


Iten, How the other Church- lands became firſt to belong to Monaftrjes {3 ſhall; Gov 
willi clear in Yo; eſs reatiſe ; , Q ».. ; K 8 5 5 » 8 r * 1 12 $ 57 : "I Ros Th * 
ing, an expreſs Treatiſe concerning Kirk lands and Teinds nn 


T HIS A is explain d in the former Revocations; only ere the Fees and Penfions gran- 
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cers 
of the Crown are declar'd to be, the Treaſurer, Secretary,” the Colle gor which Office 
is ſince join d to the Treaſurer) the Juſtice,” that is to iay; 953 Jollice- zeneral, Juſtice-Clerk) 
Advocate, Maſter of Requeſts, Clerk of Regiſter, and tor of the Chancellar) 


J ted to the Officers of the Crown are excepted from this Revocation: And the Of 


. 


other Rights crav d to be reduc'd, crav'd likewiſe that all the Rights made to the Lords c 


jeſty determined 


N Things of the meaneſt Con. 
ſequence, ſuch as Service of Tenents, Oc. that it would have omitted Things of fe Sp 


y does in the 1 Parliament 12 Act, Ch. II. expreſs theſe Words, Likeas,” alſo th 
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is but his Depute: The Order wherein they are ſet deu makes the AC r 
the Regiſter ; and though the juſtice- Clerk be nam d before the Advo-—- 3 
ly, becauſe, in all this Enumeration, theſe of one Court are ſtill ſet together 
Juſtice, Juſtice-Clerk, and their Deportes are {till ſer together: But it would '*> = 
th the Regiſter and Advocate. But 


| made, diſcharging any of the Three Eftates to take upon him the Office of 
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200 Pounds for every Lord, 160 Pounds för every 
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„Burgh; but there is no Penalty appointed for Bar pns! An. 
hendedunder the Word Loyd: for the I Barons make but one State of Parlia 
Tard is but a Corruption of the Word Lord. Of eld Ten Pounds only. was the 
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X T HIS'AR pointing om State te ene to have Three Apparel conforn\ | 10 4 


1 Pattern to be made OY not made that {TCH PIR t have Three ſeveral Habits, but 
„ _= to the Endeach diſtin Eſtate, might have a, ſpec bit; ys n n nor * Burg 


RON as yet no diſtinet Habit for Parliament: | N 


b 'OR ubdetſtndin this Act, appointing the EIU a 4 144. of 1 in ey 
State to be los and that the moit 125 not exceed Ten, nor the leaſt be fewer ow 
5 Six, it is fit to know, that by the 1. A, 3. Sf, Parl. 1. Ch. I. the Lords of the 
- Ader are ordain d to be elected and conſtitute in Manner following, viz. The Clergy choose 

8 Eight of the Nobility, the Nobility Eight of the Clergy; and theſe Sixteen ſo elected, or ſuch 
of them as are preſent, do chooſe Eight Barons and E. t Burgeſſes, to whom are added the 

\ Officers of Eſtate, and the Chancellor preſides: And the Articles being fo conſtitute, do 


* prepare Lass Acts, and ee wa e a n to "Ma. by the Puri 
6 r 


3 


hh Ne Toi Þ, ts 
* | : 7 5 


XXXVIII. 1 y ths I 35. Ag, Parl. 7. + vi 10 e co ala 1 in Bede of Forte 
5 ITY without 1715 ce, 9950 is abrogated by this Act; but becauſe this Act gave Fw 
only to Perſons accuſed before the Parliament to have Advocates without Licence, | 
therefore by. the 90. Act, of this Parliament, Advocates are ordain d to Plead. in all Criminal 
” les, and they do ſo upon Supplications. This craving a acepse, Was een ue bi 
. 14. Parl. * III. File Cin. Oper, Tit. Advocates. | „ Bf 

XXXIX. _ THIS Adis wy cleared, Crim. 0 rv. Tie. JuriſdiRion of the Puriawent... 00 
XI. IN this Act the King promiſes to don nothing that 1 may. prejudge. theLibery of Vating d 
95 Reaſoning but Fl et if 15 Fe ſhould offer to 3 5 what is do So | Treaſon, * 
L AR woul not defe ter y Voting and Realoning jointly. may be inferred, tha 
_ that Reaſoning; is © Nee which, r tes to a; ated Caſe, and to be put to the Vor, 
and nothing t at, 1s 0 RARE will be a J te be ſtated in Order t0 4 Weis. m 


— i 
1 15 err: * 


FT HIS AR diſchargi ng ali Cöntentleg | for Priority of Place, relates: only 10 7 ind 
the Diſturbance thereof; but by a Decreet of Ranking in Anno 1606. His Maje having 


ranked the Nobility, has commanded them to obſerye the Precedency there n lign 0 in 
alt W 255 ud Wor 155 "Mt F 15 Pls, AR eee 1 wins 1 


$14 5 1 AF"; ER. * . 0 
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dir Ke | 1555 2855 on i be 
for the TEK: libels, Ih flor 

ſeffion t creeks And the. 
other A lions 7 85 nith 


(0 Moleſ] 10 RD this 157 ir, Th 2 = that & of en, to 
, N 1 who ſhall o coy anye their Courts from Eight 
eſe 1 50 erior or, Judges boxing diſcuſs'd the 4 of Law, they ſhall 
ATE Whe oo ſhall ha have 17 po ghs of Land, or. 300 Merks of 
5 Paroch Fo I 188 — mutual Purſuits, the Judg e ſhall 
Fan: ih out of iſes cited by either Party eq 
1 Hh udge; Ordinar be ſuſpect, the 5 hall 
own Act, or 1 20 Ca n ry Teſimamp af the Great 
92 oh 7 „ JI Ot n 9 
er vance; only the 33 in biaud Caſos, nt; Adyocs 
c 838 fuſpect: And after ede 1s) 4 the Bond 


* 
IT me of their own Number, or gravt:Commilſionst 
Ie bach mote ; but t jeſe Commiſſions, under the Teſtimony offitte 


3 delle are a in 7870 , 

ww | 1 Get clear, che Lords find, That in: that-Gaſc the Cab 
; thier as th 102 Yong Court, and they will judge 8 to be 

n d te cite new Mitneſſes, 48 they did 21. Jah, 
| AF appoints E choſen raf Landed- men 
i cd OE —* the 5 2 be. 

Mita d tho they have not ſo much, and 't 

Ba be ſuch in the Paroch. This was formerly appointed s 14. C. 
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V the firſt Part of this Act, the Lords of Seſſion are made Judges to the Interpretation 
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74. L. 2. R. M. where ſuch Cognitions are appointed to be Hiaeles homines de. viceneto. 
And Stent there obſerves, that Perambulations differ from Moleſtations, in that Perambula- 
tions are petitory Judgments, and concern Property but Moleſtations are only poſſeſſory 
| nts, tho” oth tend to the Trial. of Marc eb. 045 | SORE DUI ont * 
Nota, Tnar by the laſt Clauſe of this Act, the Members of the College of Juſtice are 
emed from Trial before Inferior Courts Which was formerly granted in Removings, P. 


— 


6. C. 39. Queen Mary, and is here extended to all Cauſes according to old accuſtomed Uſe. 
And tho' it was alledged, that theſe laſt Words were reſtrictive, and fo the Members of the 


College of Juſtice could not Advocate their Cauſes from Inferior Courts, except in ſuch 


Caſes only as they could prove old Vie and Mont; yet theſe Words ate found exegetic, and 


to be equivalent, as if the Act had faid; Becauſe of old accuſtomed Uſe, granting chem that 


Privilege. And this was very reaſonable, for ſince they are oblig d to attend the Lords and 


their Clients, the citing them before Inferior Courts had been inconſiſtent with Bot. 
Tu Action of Moleſtation is the ſame with us, that fuium regundorum was by the Civil 
Law; and what can ſtop Perambulations in our Law, are ſer down, Stat. David Il, Cap. 20, 
where amongſt other Things it is obſerved, that a Minor is not obliged to defend in Peram- 


pulations; and this is the only Place in our written Law, where that old Maxim is to be 


found, Minor nam tenetur placitare de hereditate paternd; and yet it ſeems that a Moleſta- 
tion being declar d by this Act to be jadicium poſſeſorium, a Minor ſhould be obliged to de- 


fend in this, as he is in all other poſſeſſory Judgments: But the Reaſon of this Exception in 


Moleſtations ſeems to be, becauſe ordinarily Moleſtations reſolve in Declarators of Property, 


B': this Act, the Defender is indefinitely to pay the Expence of the Obtainer of the De- 


TY creet, at the ang apy of the Judge, Jide Act 110. Parl. 7. Ja. V. But tho' this Act 
pe general, yet Staturum quod diſponii are, ut victus victori in expenſas fit con- 
demnandus, hunc ſenſum admittit, fi non habuerit 8 lit igandi canſam, hic quippe ſenſus 
| Voet. de Statut. Sec. 7. Cap, 2, 116. 


ol the Act of Oblivion; whereas . — Act 67. Parl. g. &. M. ſeveral particular Per- 


ſons were named for that Effect. There is an unprinted Act, ſaying, That becauſe ſe- 


, 
— 


veral of the Lords were dead, and that becauſe many legal Actions aroſe upon che Indempity, 


therefore this Act was neceſſary. 
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XLIV. 


By the ſecond Part of this Act, Nine Lords of Seſſion are ſufficient to be a Quorum, and 


which is now obſeryed; tho wo the 57. AG, 5. Parl. Ja. V. Ten Lords, with the Chancel- 
lor or Preſident, at the firſt Inſtitution, were neceſſary to make a Quorum. | . 


is At is fully explain d in the 78. AG, 9. Parl. Q. Mary, except in ſo far as con- 


cerns or try 6 laid by this Act upon the Notars, to bring their Prothocals to 
the Lords of + | 
putes: Theſe Prothocals are the Book, wherein Notars ſet down the Breviates of what In- 
ſtruments they take, Et Protocollum eſt memorialis tabellionis ſtriptura, qua in codice aliquo 
geſtus acti ſubſtantia breviter- adnotatur. Jide Gloſſ. in Novel. 44. de tabel. The Reaſon my 

13 


they are ordain'd to be hrought to the Regiſter, is, That falſe Papers may be hereby try 


ſſion, and which are to be kept by the Clerk-Regiſter and his De- 


XLV. 


loſt. Papers may be made up; for if an Inſtrument be loſt, the Perſon in whoſe favours : 


N 


it Was at firſt made, may raiſe an Action before the Lords, craving that it may be made up 
out of the Notar's Prothocal; and this being obilis officzi, cannot be done before Inferior 
Courts, Vide 22. All, 22. Parl. Ja. VII. 4 | ETFs 


Uros the 19. of February 1680. the Lord Regiſter contra Sir William Primroſe, it was 


found, That the Regiſter's Depute, called the Clerk for the Notars, was deprivable, for not 
calling in the Prothocals of deceaſed Notars by the Space of Five Years; to which the Lords 
found bim actually oblig'd; tho' it was alledged, that by theſe Acts he was only obliged to 


receive the Prothocals when. they were brought in, but not to call for them; nor was it poſ- 


fible for him to know: when Notars dy d; and therefore by this Act, Sheriffs, 6c. are or- 
aint him of the Death of Notars within their Juriſdictions; for it was urg d, 
that the Ob be 
om intruſted with it, the Act would be eluſory, if he were not obliged to do Diligence, 
fince none elſeleould do it, and he might (eafily inform himſelf at leaſt once a Year. 
Ar Was alſd debated, Ihat by this Act the Clerk to the Notars was obliged to underſtand 
. ſufficiently the Office of Notary ; tho' it was anſwer d, that he was no further oblig'd than to 
draws Bill for their Adeniſſion; and the Clerks of the Seſſion are not obliged to underſtand 
the CVI Lawn which they ate obliged to- Minute. 
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Juſſio ſuper debiti ſolutione prebeatur. But I think theſe to be rather Suſpenſions, and that | 
Cautioners in Suſpenſions, with us, aroſe from _ 1 _ - 
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BY: this AQ, he who. accuſes «nocher 


0076 1. Tue is only 3205 of malicigus Acute; forthe: A ſays, Thas maliciot 4 ' 
Ane Be. and therefore if the |Purſyer had eee en wh his Accuſation, he f 
ſeerns OR 50 incur the Hazard of this: 8 ANW «4, A IC 07 N ; MY - 

Obſerv. II. Tur the the. Ad ſays, #bycuer accuſbr, yet the Ki ene, = 
ſuch Hazard, for he accuſes ratione 0; 22 but to prevent ih he gets fonts in Tteaſon a . 5 
Warrant from the King or /Gouncy, upon reading the Depoſitions-of the Wimeſſes takeg | 


by way: of A e or eli bag . Informer, e eaten to Inſiſk f 
ain een e to noi , FH, e 
ere, M. Tu Ar the Purſuer is dy liabls if che Party ealumnitue be called, aoout'd,ang/ 
aoquity. therefore the Accuſer repenting and got inſiſting, it ſeems that he will not be liable 
im his Pain : but ft not inſiſting, he Will he only liable In che dum under which. be has found 
Calzone, and -poflibly.| in penam er bitrarian, if Malice appear; -and yet it may be urg d 
that he ſdould be liable to the Pain of Tregſon, ſihee not inſiſſing -whs the Pur ſuerꝰ's Faults 
and no Man ought, in have Advantage his our Faults, un gui AMS" deffie fall un pro oY 


here baberer. e Ste | St Id 01). 
Dubitatur, Ir — AQ extends to fuch as s purſue 525 55 Treafen ang fure i it 


eg may prove: . 1 15 
Man in a prewous Trial, 
Kg coma reaſon; Fer- 

ſation was not emitted wir! | 
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Ir is tought that Poſſeſſion for a> Years is pirlom to imme won Poſſeiow, and TY ; 
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either at the Head 
ad. hs, 


1 
* . * 


not at the feal Head-Burghs, if they bent the Place where they uſed to be executed ; an 


which Warnings uſed to be executed, 24. JannerR 1009] the Earl of Argo contra & 
 Campbets ſp far the Prefumption of Fabite zud Wepute pr 

. (1.K: deins nn 347 75 

& triennalom poſſeſſionem preſerived 4 


Lands (to which the laic Patronage is annex d) 
JJCV%V%%%%S0%%0%% ĩͤ 4-4. THIS O59 


"Si 
Burghs of Shires or Newartries, or where Brieves were moſt uſually 
et N OHH agi ende 10; 2127: 157-1090: 124 ein id | 


Fou which laſt Words it may be obſerved, That Executions are ſufficient, tho' they be 


thus Executions at Duns were ſuſtained for the Shire of ' Berwick, tho Green/aw' was: really 


the Head: Burgh by the'ExeRton ; and Fxecutions6f's Warhüng were ſuſtdined tho not 4 


4 


the right Paroch Church within which the Lands lay, ſince it Was executed at the Place at 


N r e n e \ =] . * A, 6 6 1 ] 1 >" 7 8 1 Fa ww 4 : A TAS : 
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this Ac the Granter of a Wadſet is declared not to be prejudged by his Negligence, 


* 
* 6.4 * pd - 168 1 
Gain m eins, 


D to he ſuffer an Fecleſiaſtic quietiy to intrude and to continue ſong, yea even 100 


Veears in the Poſſeſſion of laic Patronages to which he has Right, becaule during the 
Non- tedemption the Wadſetter did not ok upon himſelf as He retour 
Tax Reaſoti'of this Act has certainly been, becanſe Ohurchmen poſſeſſing per decnnalm 

ight; and the Act ſeems to imply that becaùſe the 


Granter of the Wadſet was not valeur auger“ whilſt the Wader ſtood, therefore his Negli. 


gence ſhould not projulige him ; but 1 conceive that Churchthen'now preferiving a Right by 


40 Years peaceable\Poſſefſion, will exclude all the Rights, of dale Heretors, as well when the 
Al e wadſet as otherwiſe, E „ n 8 
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F OR underſtanding Eccleſiaſtical Penſions, it 18 fit to Know, that of old when the: pre- 
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ſent Incumbent Was ſickly, the Synods allow'd” him to Tefign his Benefice; reſerving to 
himſelf a Penſion or Portion out of it, as is clear by Balſumon ad Synodum Epheſinan; 


burt thereafter the Pope having reſerv'd to himſelf the Power of burdening Benefices wil 


#® * 


. 


is declar'd, that the principal Gift of Penſion being un | 
following thereon ſhall fall in Conſequence. By the 29. Act of this Parliament it is likewiſe 


authoriz d by Decreets or Poſſeſſion: And ther le 
orndain'd, that all Penſions not authoriz d by Decreet or Poſſeſſion in the Lifetime of the Pre- 


Jects, who are b this Act liable to no Compt till uh, and ſo the King could not e 
a 


Penſions, Men did by Simony impetrate from the See of Rowe immoderate and cauſeleſz 
Penſions, tho' it was pretended that there could regularly nd Penſiofl be granted but for One 
of Three Reaſons, 1. The Favour of the Reſigner of a Benefice, that he might, after the Re- - 
gnation, live ſultably to the Character he once! bore. | 2. That when T'wo'Benefices. were 


_. excambed; the greater Benefice might be burdened" with a Penſion in favours of the leſſer, | 


3. When there was any Debate concerning the Benlefice, it was lawful to burden the fame 


with a Penſion. But notwithſtanding of this, Penſions increaſed ſo far as to be complain d of 
as a Harveſt without Sow: 


; and our Law did take very much Pains" to leſſen Penſions: 
ames VI. His Firſt Parliament; in the black Acts, which is not 


And by the 1. Act of King 


now reprinted, the King reſerv'd to Himſelf the Cognition of Penſions obtain'd at Nome. 


24. by the 4. Act of the 1. Parl. King James III. it is appointed, that no Penſion be purchs- 
ed out of any Benefice, without Confent of the Poſſeſſor, which was very juſt in itſelf, and 


wu made to exclude the Pope's Power, who pretended that he could arbitrarily impoſe any 


Pehſion he pleaſed, as is clear by Cigar de pen/ionibus Etclefraſticis, Queſt; 4. By this Act it 
mproven, all Confirmations and Decreets 


1 * * 


appointed, that Penſions ſhall not be prejudg'd „e 33 they being 1 0 7 | 
re by the 137. Alr, Parl. 12. Ja.” VI. it is 


late, alledg'd Diſponer thereof, ſhall be null: And by the Canon Law, Penſions impoſed up- 
on Benefices of Cure, extinguuntur morte gravantis. But the Reaſon given by this Act is 


_ - Becauſe ſuch Penſions not ſo confirm'd in the Granter's Lifetime, are null of the Law, and 
may be preſum'd to be falſe. Another Reaſon that may be given is, Becauſe the Incumbent 


having no Power over the Benefice but during his Life, it were unjuſt that any Burden gran- 
ted by him ſhould laſt longer than his Life ; and if it laſted longer, it would prejudge very 


much the Care of Souls, becauſe the Burden of a'Penſion would diſcourage: the Intrant : And 


the Reaſon why it is preſum'd to be forg'd is, Becauſe it is very-probable that if it had been 
a'true Penſion, it had been own'd during the Lifetime of, ths -Qrititor!: By the 207. All, 

Parl. 14. Ja. VI. all Penſions and Diſpoſitions out of the Temporalities of vacant Benefices 
ſince the Act of Annexation, are declar'd to be null, which ſhews that Penſions were never 


y oQ * : LY 


conſider'd as ſolid and unquarrellable Rights. 


- BSE RV. I. Tao' this Act appoints the Exchequer to fit till the laſt of Auguſt, yet 
it fits ſometimes no longer than the laſt of «ly; and it being doubted whether the 
EKing could, notwithſtanding of this AR of Parliament, ordain the Exchequer-compts 

to begin upon the Firſt of March, it was reſoly'd that could not be done, becauſe by this Act 

of Parliament the not compting till the Firſt of F«/y was introduc'd in fayours of the Sub- 


the Obligation, by making them compt in March, this being rather Matter of Property t 
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Olſſerv. 


ons may be regiſtrated either in the general Regiſter of 


mon Bills by the Lerds, to Cite at any Man's: A f pace th 75 Was Varg 1 that there 


bu CD 1 n ot 


= Sheriffs are, to pay 100 Pounds 5 them, beſic es the JR of ante 16S 


I. Tux Dennciations at __—Y 8 of EA 


; ſn Exchequer they, be thereto fiable, are equivalent, as 
If 5 Head -Burgh of Weg but yet I conceive Eſcheats would not fall upo IN ſuch 


Denanciations, becauſe; no =D fall by.Þ enunciations upon general Letters: But it is 

ledg'd that {cheats may now fa uch Denunciations by the 18. A&, 3. Se. Parl. 1. 

Cb. 51 where this Act is renew d, and ad Mück enunciations 12 there ae to 1855 — 4 

to Charges and Denunciations perſonally, and at their 19 7 80 ws, and. Head 

the Shire, and that as to all Intents and Purpoſes ;. and oy eat uch Letters and Exe 
ornings, or in the 75 and Exc 


giſter, albeit generally all Letters. of ohen ought to be hake in the be paper Rey 


fler of the Shire, ie 75. Park. 6, Ja VI. or in the general rele . AI Sf 1 
; (1-3 AR | 1 6 1141 ; MI (3 V. H 75 An 517 #9 i ire ö 
THIS {AQ is explintd n the, 77 Aal. s. Pl as, V. 131 2 J t HR Sil 


XECUTION by this Act may paſs. at the King's FER pink 
1 W ye” abi non patet ae accelſus, upon Citation at dhe Head of 
1212 yiet 8 25 18 ef 81 7. Yor ons "oy þ F. Fl A 1 
-T 19 this AR: Was only a fayours of Executions * the King's Taftarice,” which e . 
ben Privilege h bonum publicum, yet by à late Cuſtom, Niſpenſations are granted upon com: Mi 
175 the granting f 

addue d for, 


n 


not tutus acceſſus; and therefore the Lords 
ol ſuch Privileges upon common, Bills, a an ge 0 thy Frey mould 


eſentid, 29. June 1666. Macpherſon againſt Maclebd. Fa Clem. * de Judic. 05 m 1. 4 
IR citatio poteſt feri * edictum, ubi locus non eff. ſecurns. Vide 7 de 5 A 


6. Nun. 84. where he 5 well, Shar theſe edictal Citations -being ſo projuciciay, cannot 


de granted by inferior Judges: Aga thus if any Perſon, be to be gited, as out of the 5 
at the ch 


Pier of Leith, this cannot b be done b fore inferior C Pov WI 
ment from the Lords. 


* this Ag the wy on babe is Nabe for 5 Spaberlaine Na nee le b 
be is only liable for Diligence againſt heretable Chamberlains, becauſe 3 the 
not. The Treaſurer 1 is hable in the ſame Mapner As, the Com troller, Was, tho. | 

Treaſurer be not here nam'd,7becauſe the Treaſurer is now in Te of the Comptroller :. 

it may be doubted, if a Perſon who is repute ſolvent; and was reall ty were Tominated, 5 

Aen. Proving afterwards inſolvent, will make, the Treafurer lab] * A Ay hg wy 

» 6 this Act Rentals ſet by the king, not not bearing Heirs, Ie not ex e to Het 4 
E but reſolve in naked Life rents, though regularly 25 Abi proiudet, 9 Heredi bus: Fre 
vidiſſe videtur. = 
Nets, Ta Aru Law has thought that this needed an Act of Patliameiit 3h / 
is; other Caſes, where there 1 is no Statute, it would ſeem that Rights Samen, to a Man ſhould al 

regularly extend to his Heirs, arg. hujus Jegis. 3 

Ober v. I. Tho' this Act mention only Rentals ſa by the King, yet the Rental et b by Sub 
jects, are not extended to Heirs, ũ7ũ t Bear be therein mentioned ; and tho' a ental 
mention Heirs indefinitely, yet. it will only extend to the Firſt Heir, and will neither be AC- 

counted null for want of an Ih, nor hs Frtended to all We d for then it wu be n 
ent: bon heretable Right. e e e l e e 


out Letters of e 


E 


x BIS AR diſcharges the Alpen ot of the King's Capatites i in . AS "Y Gita of 
1 a whole Country, which is moſt reaſonable ; and therefore, all Gifts of Regalities may 
be quarrell d as null, becauſe in them all the Eſcheats are di pond. and tho” this Act dif- 
charges the giving away of Caſualities ariſing from any. one Crime, yet this Objection was re- 
58 3 the n of RT in which, were gven 1 all the F n to the N hs 


. 


II. 3 Pains are 3 4 to de ted up e to ite tate the Mach 46k 
when the Fine was impos d, or elſe the Fine is to be augmented, according to "the 
Augmentation of the Money : and this Act was reaſonable, becauſe It was not; 

that Delinquents ſhould get Advantage by not Payment; and it was "neceſſary; becauſe 5115 


Out this Act, Fines, as all other Ne might be Fig d accordin to de curren Mow & 5:4 
the Time the ſame fell due. . | 5 'S a Js - 
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| proving that there was not futus un teaſe 2 and. that ſuch Warrants ſhould only. PR th, 


| ACT. | 


ee it ſac 7 7 
1 uni ciation had \w" N 


T1 | 
7 ＋ 71 15 


71 EY 


n 


EY * mes 


WY 


e 


L&XVI. © A Winch ity pit: Thins wick cOncoUMS of U Mg i 


1 


fed 


the 


but flow fitice the Sheti 
ndt ſuſt that. the Sheriff ſhould be figeable for the Ault of the Ge 2 — 5 


ret ate te Henne yearly to the Treaſurer, yet this is in Boe 


. this 8A 5 f. t Slau bee. in er iy peck, 


anova their owh Ch 


8 a Tong POTTY * 
S Seren 


Clerks ate nominated by, and 8 
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ee to he Lyon be er ae e toy = 


Frei a Dllty Une 35 the Viet -Suptrior 4 Nr Bart op 

out of the Superidh's "Raids. By this Act it is appointed, that. When: S 
ariſes to the King, it may not be comp nded for, but that all that is = be — 4 
and the true e is a Vear's Retont-diity ard-lands, and 'the Double of. the Feu duty 


ands. : 
8755 . K dhe ib 2 Git el None wtf Goji Kaies yet tie Doadtar wa 
not have Right bs —— "= N dee TIRE aA a8 my hae 4 . 
that th Reaſon is, begauſe t ons 75 iſcharges this Caſuality to When 
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grirted ſumtnarly, aud had Letters of % wo no he is net 


20 213 if: on: J. S109 


V this Act all Commiſſions for judgi Grimes, are ordain d to paſs the arter-ſeal: 
Hut not Commiſlions are his agg pa bh 

y fititing Tomi ug Skightcs,  vdgining thar-Crime 
JI (eds; yet now che & ts 10 rant Commillions even for 
| . Fr aughter, N „Witchcraft, and e es — che Comnoil may grant 
ſack ions for n theſe Crimes, hen they de Fl in under general Commiffioms 
that are grovtes by che Council, yet 1 ſee not ho] they can grant Commifhofs contrary 0 


aery ould be under the Quarter-ſeal; w 


AT all C tnniflions of the Jufti 


11 N as this Act of Perret obſerves, there may be à Reſponde made Merenpon; "I _ 
yet.the C ncil now uſes to grant Commiſſions, which have no other Wurrumtz but u Paper 


bſcrid'd, by themſelves, and not by Way, of Signature, as is here ordaintd, and the peat 
avſt'thitt is committed in granting theſe e Cotti, is that the Proceſs is never ordaind 
to be returned to the Juſtice- Clerk, to the end that boch it ma ied My node whether the Pro- 
ceſſes be legal, and that it may be Known whit! is due to the 
mentioned in In this Act Was to be made, Vid. 8 on 126 25 ark, 12 
Ober v. WM. From theſe Words of the Act, 7. 
Sabres Fort chat the uſtice-Geurral and hit Dipares Proceed thereupos It uſes to be urged 
that a Council of War cannot be a ſufficient Warrant fot Soldiers to Judge Murders; and 
other Crimes Wir hg any of their Number againſt Country-Men, theſe not being Mi- 
tary Crimes, but being Crimes that ſhould be tr hen 105 6ttr fundamentgl Lay in the Jultice- 
burt, where the Profle have a double Secu writ, both by leard Judges; ad an Inqueſt of 
a {ghbouts, and a King's Advocate to be careful of the Probation? 4 it may as well be pre · 
759 70 ded tha KM whey may. Nag their own Soldiers in Civil Caſes; and that they may judge a 
an When be Fills a Soldier, Vid. Gin. Prof. Tit. Juriſiiblion d Fuſtires over 
Fedier, and the Council ordain'd Burr a Drummer to be delivered up to the JuſticesCoutt 
for killing a Woman, tho he had ſuffered two Councils of War, November 3. 168 t. But to 


Jam VE 


clear this, che King by His Letrer to the Council, has-declar'd, chat Soidters are only to be 


2 7a by th jul Wk a Council of Ps, and that for ordiviry men the ſhall be 
8 des, 


the King may purſue without an Informer, ad vindictam pubieum. 


"20600 Pounds 
may do Dili- 
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reuſurer exveedir 
a Year, but that he Mall Compt for what iv above'this'Surn, 10 that k 
gence therefore as accords, but this is not * 
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Tas Second Part of this Act ordains that the King be 21 


ions in Parliament. ; for tho Ratifications cannot N 
Have prejudg'd the King who paſt them, if His Majeſty's 


r . | ; 8 e: Ef 12 \ es 88 8 15 by . z . Wy 1 | 4 12 er p * a 1 5 12 b 
-- HO! this A8 diſcharges all Continuation of Juſlice-Couris, 8 and. ordainsi the Juſtices to 
| proceed, notwithſtanding of ſuch Precepts,z yet both King and, Council uſe to coms 
8 e Juſtices to continue their Diets, tho this Act was objected in the Procefs for 


bird. Parties ; yet they might 
itereſt had not been ſecur'd by 


: 


* * 


withen . burton's Murder, June 1676. But it is chez that in ſuch Caſes the King 
7 ? 


mould be in orm'd by the Juſtices, what 1s to be ſaid on bo Sides, before they continue 
ſuch Diets in Proceſs, at the Inſtance of private Parties: For the King and the Party having 


rejudg'd by general Ratifici= ACT 
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different Intereſts, and it being declar d by Act of Parliament, that the Party may purſue 


without the King; it ſeems very reaſonable, that the Party's Proceſs/ſhould not be ſtopt 
upon ſurreptitious Warrants, without os ec the Ring (FR | 
I find in the Council Regiſter, Jul 1552. That beck 


£ 


he Importunity of ſuch. as deſir d not {19-083 
Hits whereby they eſchewed ordinarily all Puniſhment ; that therefore His Majeſty does in 


uſe His Majeſty had been troubled by 
not to be try'd before the | uſtice-airs, but at pa rtic ular 


ouncil, Statute and Ordain, (this is oft-times the Stile in Acts of Council, as well as in Acts 


of Parliament) That the Juſtices ſhall, proceed, without Reſpect to ſuch Warrants; and it 


ſeems that that Act of Council has given Occaſion to this Act of Parliament; and 


a this Act of Parliament; A 5 
many Acts of Parliament have been at firſt Acts of Councißꝶ which ſhews likewiſe w a 


t Pow? 


* 


er the King has in His Council of this Nation: 


S OOSEEES 4 Gr O SU OSA BIN." SORT SE F 6  VORRT F . 
Eis AR, appointing that Sheriffs ſhould yearly give in the Names of their 
T Clerks to the Lords of Seſſion, and find Caution in the Books of Council, is in Beſue- 
ttude as to both the Parts; for they neither find Caution, nor give in the Names of their 
Deputes. But de jure, I think Letters of Horning, may be direct upon this Act for both 
Elch it being moſt reaſonable that the Lords of Seſſion ſhould know whether the Deputes 


Depw mn and 


N 


be able; and this Caution would keep them in Awe and ſecure the People, if they do In- 


7 


— 


1 


: 4 it was preſum d that they ſhould, underſtand the ſame better than mean 
or 
mer Cuſtom was not excluſive of calling Perſons of Quality. Likeas by th 


Diets are ſo ſhort that the Juſtice-Clerk cannot ſtay at every Shire ; 


40 Days, Iker. Juſt. Num, 6. 


a 15 give up Dittay upon Oath; becauſe. 
Pane likewiſe be obliged to gige up Dittay; 


juſtice. The Caution requir'd by this Act is Bu 
Burgoiſe, as the French call the beſt Caution, 


. $ ® TT 37 N * 1 1 
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rgeſſes, Indwellers in Edinburgh; Caution 


[er e lie 1 e i och nts 90 ifs 4 ore, 95 2 21. Th 11 288 each Ji — 5 25 . 2 1 | 
BY this Act, the F orm of holding juſtice-airs 18 1 down, but | it. 18 to be found more 


%) ͤ e verb. dg and fo 

needs not be repeted; but there are ſome. Things fit to be 

A eee, e )) 8 
Obferv. I. Ta ar Commiſſions of juſticiary are to he under the Teſlimonial of the Greai- 

Seal by this Act, but now they 
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LXXXI 


obſerved, becauſe in- 


| b | 9 are always under the Great-Seal, when granted. b the King; i 


ut ſeſdom or never under the Quarter-Seal, which is call d thę Teſtimonial of the Great- 


Seal; and w 
der no Seal 


ex TY. H. Tua r albeit the Stewartries or Bailiaries be here. appointed to come to the 
ead Burr | 8 b. F 


Jead Burrows of the Shire, where Dittay is to be taken wp; gedit has been found, that the 
Council may ordain them to come to other Places for the public C Onveniency, when the 


lary of Haddington was ordain'd to give up Dittay at Edinburg YE: 


Obferv, W. Tn f albeis by the old Form, Pannels were to be cited to Juſtice-airs upon 
x | Num. 6. yet now they uſe to cite upon 15 or more Days, and then; as 
nom, they are Bot cited Fur dung to one Day, as in ordinary Juſtice· Courts, but to any 
One of the Days in which the Court is to ſit in that lace. to which they. are cited; and 11 
the Pannels are called every Day at t F the E itpee | 


hen they are granted by the Council, they are only ſign'd by a Quorum, but un- 


hat Place, and if they compear at any one of the Days, 
* are not declar'd e ay Sn F 15 


Ar the firſt Day of Juſtice-airs; all who are call d muſt find Caution to appear at all the 
Diets of the Juſtice-airs, which ſome: complain of Albeit 
and the conſtant Practic, only Millers, Brewers, Smiths, and 


Ser Dits Oath, becauſe it was prefum'd that the beſt 
om ſuch public Perſons ; yet the Council 


* 
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eſum d that the beſt Intelligence is to be had 
did lately ordain N and Gentlemen 
caule the Crime being Treaſon, and Art and 
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of, it Ws imd that, they ſhould u nd the ſame better than mean Peo 
etecting of 10 great a Crime, Perſons of all Qualities, ſhould concur ;-and;the 10 


13. Ja. II. the King is to call the Lords and Head- men of the Parts of his 1 and to 
ie bin of cer 0 d men ef bete es eee 
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y 25 Form of our old Brieve, 
hicers. of Courts, were cited 
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1 KJ) A this Ad, Hog e of Hark Deſt Gt b Graithy win Dom 
L XXII. B Oc. are ng d as Thieves to the Death. royers Prot THe: * ah grow 5 
Obſerv. I. THAT this Act proves Theft to be Capital by our Law, tho' we havens 
expreſs Law for making Theft Capital generally. | 
Obferv, I. Trar it may well be doubted, whether cutting of Corn, Ge. in Landed. Men 
is Treaſon, ſince it would ſeem to be ſo; for by this Act it is declar'd puniſhable as Theft 
and Theft in Landed-Men is by the 50. Act of this Parliament, declar'd to be Treaſon; 
daut yet I conceive that theſe ſtatutory Thefts are not puniſhable'as Treaſon, ſince that Were 
but Fri Hcriunis, & dus fiitiones non cadunt in idem fubjetiun. Likeas the Puniſhment | i 
8 here to be the Puniſhment of ſimple Theft, vi⁊. Death ; ; whereas iþ the Law had 
oy Forfeiture, it would have nam d Forfeiture here, as in the former Act. lt has been 
— upon this Act, whether the cutting of Corus ſown by a Stranger who had no Ri ht, 
was a Crime in the Heretor, who r tend that ſatum cedit ſolo; and it is thought Dy | 
if the Heretor ſuffer'd a Stranger to potſefs for an hve removed: Time, he could not have 
cut them down ſummarly, no more t an he 8 ve removed that — 89 from 
his Poſſeſſion, tho” unjuſt. | | 


| 881 VT Adds are explain's G i Prat. Ti beheben vi Mt o. vonn. k 
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LXXXV. Epos by by this Act, that Letters of Lawbitrebws were of old Natel by ſeveral Clerks: 
by this all Caution for Lawburrows is ordain d to be found to the. Juſtice-Clert 
which was indeed moſt reaſonable, becaufe bodily Harm is there dreaded, and the pre. 
venting of that ſhould belong to the Juſtice-Court; but now the Council, Seſſion, and Cri- 
minal Court have the Power of canfing Parties find Caution for Lawburrows; but the Ag, 
in fo far as it diſcharges Lawburrows to be granted againſt Complices in the General, is yet 
in Obſervance, and very juſtiy; for 1 it was not fit to ave it N to 27 Parties to e 


any they plexed. 


| HO! this an appoints all e to be fened at Eleven of the aa in the 1. 
* noon, yet it does not irritate and annul all Courts holden at any other Hour, and 
Courts are ordinarily held at other Hours; but it may be doubted, whether a-Pary 
cited to a peremptory Diet, and een till Twelve of the Clock, and taking Inſtrument 
thereon, could be unlawed in the ternoon for Abſeiice3 but if the Cor rt once fit, Parties 
are obliged to attend, _ 3 


IXXXVII. Ho- this AR es the Erpe ences ef Patties as and wie to de nog 
1 T by the juſtice-Clerk and his Deput es, yet they are now only modifiable in full Cont 
5 T by the Juſtices: But it is Aout, whether the Juſtices can modify Expences where 
. the Defenders are abſent, ſince the only Certification againſt Abſents is, that they ſhall be 
denounc'd Rebels: But yet the modifying Expences ſeems to be the neceſſary Reſult of al 
Proceſſes, and that ineſt officio 7udicis, It is alſo doubted, whether the Juſtices can ex _ 

vallo _— Expences, none Eating been ſought the Time that the Letters were brou 


back, and the Party declar'd 4 and the and are in uſe to do both; but the 10 
* not been yet fully debated. 1 50 


LXXXVII. v this AR, the Roll of Aſſſers was to be' given by the Fury 7 Actuſer, « or a Notar| n 


r 


vere that the Kings 8 Advocate or the Parry leer Hon 
ſiſers. ; 2 


5 this AA, Sudden palin outta Goods for Ge are to hs 670 Crimi 

nal 4 and their Movea les to be eſcheated, in cafe they be convicted. 

b/erv. I. Trar the King's Servants are only to be puniſh'd in caſe they tranſprel 

for Money, ſo that. Des. rac is not ' puniſhable except it be ' groſs; büt-yet if ' Cuſtomers 
ſhould wittingl ingly and 14 y paſs Goods for Friends or Relations, [think it would be 50 

niſhable by a Fine. And ſince the ſtealing of Cuſtoms 1 is Theft, this Conniyance, 1 in tri 
Lay, ſeems a Theft-bute, or Acceſſion to 

Ob ſerv. II. Tro' this Act declares this Seesen puniſhable An ner a . the Er 

chequer Council do alſo 2 the fame by arbitrary Pur e 
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" s A is explain'd fully Crim: Prat 756; Aillesy büt it is fir toaddy That Is Mu- S 
1 ſeſty having written a Letter in Aus 1663. deſiring the Juſtices to enamine Witneſſes * 
0 1 1 when the Council requir d them, at any Time before inſiſting in the Pro- 
| cefs, to the End His Majeſty's Advocate might know-how to Libel, and to prevent the ab. 
en ſolving of Rebels, who were truly guilty by the Miſtake of citing the wrong Witneſſes: It 
ft, was alledged, That the Deſire of chat Letter was contrary to this Act; ordaining all Proba- 
n; tion to be receivd only in Preſence of the Panne e n K 
re HII. Taar this would Witneſſes to adhere to the Depoſitions that — be elicited 
b from them by the too great + of His: Mai ſty's*Servanis, or the Influence of others. To 
id which it was anſwered, That as to the Fin, the Depoſitions xo be taken in that previous - 
en Trial, were not to be made uſe pf to the Aſſiſe, which was all that was diſcharg'd by this 1 
ut. As to the Second, It was not to be imagin d that the Judges, to whom oily this was tobe 9 


Ve intruſted, would prejodge any Pannel, or be corrupted by any Influence; and before the 
Witneſſes depon d, theſe Depoſitions ſhould be defiroy'd, ſo that the Wieneſſes could be unk 
der no Apprehenſions upon that Recount; and the People were in a better Condition bkß 
this Letter than formerly, for it was ſecurer to truſt previous Examinations to the Judges | 
than to the King's Advocate, who did always examine alone formerly. And this would ? ia 
vent unjuſt Trouble, when there were no Witneſſes who could depone againſt the Perſons 
r oil! #1 ff! 076 Fe 8 , 


rTP HIS AR is alſo explain'd in the Title Aſſes: But it is fit to add, that Blair and others XCi. 14> 
1 being convict of Error for aſſoilſieing ſome Traftors wrongoufly, and their .Eſcheats 
being gifted, they rais'd a Reduction of the Gift, as founded upon a Verdict that was IJ 
null by this Act, in fo far as the King's Ad vodave had fpoke with the Aſſiſers after they were .- 
incloſ d, which Reaſon was repell'd, becauſe the Juſtices had declar'd that the Advocate had 
only ſpoke to the Aſſiſers in their Preſence, when the Aſſiſers were deſiring to be ſolv'd of 
ſome Doubts which was ordinary and allowable, December 2x. 1682, 
Ix may be alſo doubted, whether fuch Verdi can be reducible; for tho the Act de- 
_ clare; that the Aſſiſers may aſſoillie, if any ſpeuk to them, yet if they and the Juſtices proceed; 
it ſeems not quarrellable, or at leaſt before the Seſſion ; for remember that the Juſtices 
having declar d a Bond of Glentimilte's forefeited, for not prodteing ſome Witneſſes againſt 


4 


# 


himſelf ; the Lords declar'd chat the Juſtiee Court being a ſupreme Court, their Acts and I 
ties FF Sentences were not quarrellable before the Selfion." Quer zbar, if both theſe may not be quar- 
£ rell d before the Parliament? and 1'think' they Gan not, except the Decreets of the Seffion'can. : 


ff IF" HIS and the following Acts to the end of this Parliament were made for quieting the XClI. 
| Borders and High-lands, as to which the ſame Courſes are to be taken, tho' now the 
here Borders are governed by a Commiſſion of bh Kingdoms, ſq they are not put to find 
be Caution as they were by theſe Acts; but the Acts here ſet down are generally obſer d as to 
f al che High- lands till, except in ſo far as 1 ſhall here obſerve upon the reſpectivèe Acts. 
nr. © Obferv.'l. Tuo this Act appoints that the Firſt Day of every Month ſhall be appointed 
i for er Complaints concerning the Borders and High-lands, yet that is in Defnetude as 
c c eres 80 108 
0b ſerv. II. THA r, that Part of the AR ordaming a ſpecial Regiſter to be malle for Bor- 
lers and High-lands, is in obſervance; quoad che High-lands, by a late Act of His Majeſty's 
ar in Privy Council. . CVVT 1 8 e ee 


* 


Ve this Act all the Lands-lords contain'd'in this Rol, are ordain'd to find Caution, which XOill: 
Roll is ſubjoin'd to the Acts of this Parliamefit; but that Roll is now very much alter d, 

for many others are now erdain' d to find Caution, Who are not therein ſpecify d; but are now 

in the Procka oclmations of Council, March 17: 1681. Sc. *becauſe'the Heretors mention'dinthe 

Acts of Parliament, are often extinct, und the Lands for which they were to be bound, are | 
diſpon'd to others. And whereas by theſe Acts, theſe Land-lords and Chiefs of Clans were 

ordain'd to produce their Delinquents before the Juſtice ot his Deputes; they are now to pro- 


» * 


Yuce ihem before the Council, or elſe to pay the Debt, Which are great Arguments to prove 
—_—_- ne of Government ue facto we conſider more the Reaſon, than the Letter 
Tuo' this and the 103. Act ef this Parliament, which is coincident with chis, may ſeem 
ſevere, becauſe the Innocent is bound for the Guilty; yet Neceſſity and Public Intereſt has 
introduc'd theſe Laws by the ſame Reaſon, that in Eugland the Paròch is liable for the Rob: 
beries committed therein betwixt Sun afid Sun: And thus theſe who have Power of juriſdictio ln 


from the Emperor, are liable, r publigat a Yatronibus purgare. Gail. Oberv. $4: Lib. a. Vid. 
eriam, J. 3. U. congruit. alt. ff. de Officio Priſadis. e eB 
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Ix has been doubted, whether the Council could in other Caſes not warranted by expreſy 
Akts of Parliament, oblige; the Subjects to give Bond to five ptaceably conform'to Law, and 
particulary that their Tenents ſhould not keep Conventicles, but ſhould go to Church, and 
pay Fifty Pound ôrerlimg for every Conventicle kept _ their Ground, or ſhould 'preſent 
| their Delinquents, And it was alledg'd, that the Council cannot; becauſe; regularly, otie Man 

is not liable for another Man's Crime; nor can this Inverſion of Property and Natural Liber. 

ty be introduced by a leſs Power than a Parliament; nor had Acts of Parliament in this Cafe 
been neceſſary; if the King and Council could have done the ſame by their own Authority, 


But yet ſince the King has 1 8 Act of Parliament, the ſame Power here that any Prince 


or Potentate has in any other Kingdoms, and that Government belongs to Him as e doeg 
5 us, nor, can the Peace be ſecured otherwiſe than by ee im to take all Courſes for 


ecuring the Peace, and preventing Diſorders, that therefore this joined with the Practice of 


tbe Council, is a ſufficient Warrant for exacting ſuch Bonds, the Practice of our King and 


Coppell, being the beſt Interpreter of the Preragative, eſpecially where the Things for whic 
ond is to be taken, are-not.contrary to expreſs Baw; and it is implyed in the Nature 00 
Allegiance, that Land- lords ſhould entertain none; but ſuch as will live regularly; and if 
hey tranſgreſſed, the Maſter. could not in common Law thereafter .recept them without 
ing liable, as we fee in Spuillies; or if the King pleaſed, He might denounce the Tranſgreſ- 0 
ſors Rebels, and ſo might put the Maſter in mala fide. And tho' there be no ſuch particular BE: 


Laws warranting the taking of ſuch Bonds, yet it will appear by many Inſtances in this Book, 


XVII. 


dem. 


B, 


fary.. TE: e | | ') 


| allow'd, Magiſtrates might by Colluſion ſuffer Malefactors 10 enjoy their Liberty; '. 


; Council. 


that Laws are extended de caſu in 3 and thus this Power ſeems inherent in the Crown; 
likeas the Matter of Property is ſufficiently ſecured by the Alternative foreſaid, of either pre- 

ſenting or paying the Damage, which Alternative ſeems to be founded upon the fame Prin- 

ciple of juſtice, with a&iones noxalexmentioned in the Civil Law, Domino damnato permit. 
titur aut litts pa rags ſufferre aut ipſum ſervum nomæ dedere, Vid. Tit. 8. Lib. 4. Inſtitut, - 


I find many Inſtances in the Regiſters of Council, wherein the Subjects are eharg d to ſe: 
cure the Peace, under the Pain of Treaſon, as in the Caſe of the Lord Ter: 


% 
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Cautioners, tho' they be not mention'd in the onna. 

Ob ſerv. I. Ix Law he who obligeth himſelf to pay a Sum, obligeth his Heirs; for as 
in Law, ui ſibi S © heredibus. providet, ſic qui ſè obligat, & hæredes obligat: And 
therefore a Man having bound himſelf. and his Heirs Male, it was found, that the Creditof 
was not thereby excluded from purſuing the Heirs Female, or any other Heirs, but that he 
was only bound to diſculs firſt the Heirs, who were ſpecially nam'd in the Obligation, 18. 
February 1663. Blain contra Audenſon; but yet Obligations for performing a Deed, ſuch 
as to preſent a Thief, are of their own Nature perſonal ; and therefore this Act was neceſ- 


7 
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B NDs given by Cautioners for broken Men, do oblige the Heirs and Suceeſſors of the 


5 T HE taking of Suręty from Chief of Clans doth not looſe the Obligation taken from 
1 Land-lords, & e (tra; and the Reaſon why this Act ſeem'd neceſſary, was, becauſe 
this ſeem'd to be an Innovation, and it ſeem'd not juſt that both the Chiefs and Land- 
lords ſhould be liable, fince they eould not both have abſolute Command over. the Perſon 
to be preſented : But yet this Act was moſt ſuitable to Law, ſince novatio non præſumitur 
niſi ubi hoc expreſſe attum eſt, L. ult. Cod. de Nov. And the Tenents in the Highlands are 
influenc'd both by Chiefs and Landlords. But to make this Law more juſt, the Council gives 
Action of a Relief againſt the Lands-lprd, if the Lands-lord harbour, or to the Lands-lord 
againſt the Chief, it the Chief reſet him. Do Ew, r 


NV this AR; if Goods be taken away by any clan'd Man, and reſet iti the Country of 
B their Chief, for the Space of Twelve Hours, to his Knowledge, the Chief ſhall be lia- 
ble in ſolidum for all the Goods taken away, tho there were but very few of his Men 
preſent ; as was found in a Caſe purſued by Francis Irving againſt Glenurbby, before the Coun- 
cil ; all ſuch Chiefs being liable in ſolidum, and not pro rata only, from the Wrongs commut- 
J uf f nt 2 tr el tr Be rl OL ba 
TD) Y this Ad no Magiſtrate may keep a Thief, or Malefaclor, in Arms with him, albeit he 
B pretend he is his Priſoner; but he muſt detain him in a cloſs Houſe, both becauſe /q#«- 
| lor carceris is a Part of the Puniſhment due to MalefaRors, and becauſe if this were 


HIS Act, ordaining Maſters to preſent their Tenents upon the King's cloſs!//atentints, 
(or Orders in little Papers like Valentines) is obſery'd in the whole Regiſters of 
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A Tast s by this AR the Basten of the Dunes 6 bot to be Mere, a K 
only meant of the Sixth Part which is to be born by the Burrows in general; for notwith- 
finding of this Act the Convention of Burrows do alter the Taxation of an 
Burg Grounding: the Number of Burgh increafeth,” or N as Any" pat 
grows unable; and they divide this Sixth Parr amengſt themſelves decor HWto 
| 100 Paund Scate, Which as the . dard or or fs, an s, and eich Bur th 
ſomt being valu'd/at 6 ſh. ſome at 15 De. And any Bu reſign its Priv 
muſt alſo rollers Mere tak che Burghis-Royal their Common Good; after icy 
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) and His dender Altates, loſes Weir Whole Freedom. ut Co 


Ghee 1 Tae the Reaſon given by this 4 js, 2 . Ve — 0 
(ell . Conſent of the King their toe and AS i ſeems pry Kind of is ce 
nition, and it would have appeared reaſori 


ſeem d ſufficient, becanſe He is only Superior; but the Reaſon 1 
ment's Conſent is declared neceffary, ſeetms to be, becauſe Burgh oyal bear a Part of the 
Taxation of the Kingdom, and fo alienating” any Part of their F eedom, they ſeem to leſſen 
the gubject-matter our of which the 'Taxation- is paid. 5 


 Objere, II. Ir may de deubted, whether 4 Po erlor Conte or Rarificari 
Parkament will be T fuflielent Conſent. on by che 
{I 


Ob erv. III. TAT Magiſtrates and Conneit cannot demte the Privileges of a Bur gh, 
therefore Alienations made by them would not infer this Forfeiture or Wee en 


a5 $ they were per yoo Campane, in the Civil Lau, 77 11. Cod. d- venditione Bom. Civil. 


V this AR, the Partiainibuit having veltered to ths" 


ſent the Barons, (whichſhews Wir gr reat Dokrence our Pn had to their King) 
by His Pio determines, that none ut L inch free Barons as are Freeholders, holdin 


within the Shine, the {| reprefent the Shire; but by an Act of Pen 


ment 1669. it was declared, that ſuch as are free Barons might ele& or be elected, tho' the 


* 

were not val Reſſdenters, and that notwithſtanding of this Act, ahi is thereby abrogated 

as to that igt, and moſt reaſonably: for their inte in the, Shire CER A hr not 
| Reſidence; and conform to this Act the Convention decided fa all Elections, June 1678. 

Nota, AL. L Elections are to be ſubſcribed by Six Barons at leaſt, a1 d tho in comravents 

ed 8 thefe who have Six will be preferr'd to theſe who have Five, ns if neicherof 

th the Con —_—_— have _ a few Election will be order'd; becauſe both are unlawful ; yer 

* © Barbee one and fewer than Five were only prefent, a Commithon by | 


8 oe 5 feet fufficient, becauſe the Abſence of Barons ſhould not pre Jude e the Sh 
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_ therefore all the Infiabirants' behoved to be eited by Touck of Drum to ſuch Alienations, 


on 1678, many inclin'd to think that a new Election be I | 
* Cafe, becauſe of this AQ and chat that Shite oughe: not to 2 a Vote We Would = 
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Tuo' by this AA the N 
the Director of n by the Commiſſioners af the laſt V ear yet tliat is not n 


out of the Tine but 


I is to be remembred, "ar where there are Elections at Michgelmaſs the Shire — 1 
3 * chooſe of: he os was found in the Gonyention 1678. in the. 


; ion ;, 15 the Commiſſioners then choſen. wer 


- wy ny rag 


| Fa Fs Ho by this Aa, Fn. Mi — for — Parents or lads (which are e here Cal. | 


1 General Councils) ſhould be direRed f 

-thE Sheriffs, yet now they y WF" ordinarily 

_ King pleaſes, as in the Parflament yoo 
By this Act the Commiſſioners, has rh Frow gos d at Micha 

| thereof, at any other Lime the F Frecholdets meet, or when His: ee 


ö . —— | 


therefore it may be * if every Shire are oblig id to chonſe at 
2 to be ordered here, and the ooh Diets are only ordered to be; Ringo 
Buit yet many Shire Ain Soren le not to chdoſe at Michae/naſes: le 
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aſe; di the Shire of Perth and 
roclamations bear as it did there, that the Shire ſhould chooſe where they had 


oy - * 4 


og. w aa at Michaclmaſi, and ſo cheſe Elections were made without — 


doubted, Whether ſuch Elections would be invalid, if the Proclamat 
: As to this Point it was there alledged, that the Shire might sake a new E. 
denuded, and were become no Barons. 
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To which it was anſwered, That this ſhould have | 


„ | TI 1771 ni «wes [Þ to the Proclanition. 18 : ve! &7 F 58 4 2 e 5 0 
2 | 1 | 's 7 5 | A * 2 Wir i669 1 *. 
T Ho this At has adi ad. the W cans. kt Wesir of ür aher on, and ordain d 


= 15 Linli Firlot to be the Standard as to that Meaſure; yet it is expreſſy provi 
by this Act, that 1 Perſons be founded by a Gy yp or or 7 pk 
alteren Meaſure, t 8 0 oy Ste d in their pry 1 

c en to the 


| Foun 


Fg, 129 8 
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were made ee at firſt, wks of the infolticiency be the Views of theſe Counties 5: and 

ſo the Greatneſs of the Meaſure does only equal the intrinſic Value. 3 
Tuts Act having fallen in Deſuetude as to the Lin/irhgow Meaſure, is again renew' d by 

the 16. Act, Parl. 23. Ja. VI. And many wiſh that Corn were now ſold. by che Weight, and 


not by Meaſure, Weight being the only ſure Rule of the intrinſic Worth of Corn: But this 
being propon'd in the Parl. 168 1. the Overture Was Ap ranma 3 5 a e TO e on | 


N th "my &Fivg Janne IV. e n n 
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OR N e this AQ, it is fit to 8 that upon 2 22, of May 1598: 
the Presbyterian Party, taking Advantage of the King's being enga a; againſt 
> Bothwell, and in other Difficulties, they held a General Aſſembly at Foahargh 
wherein they drew up ſeveral Articles to be preſented to the — and Parlia 
ment, whereof Spori/wood names only Four, 1. That the Acts 1584. againſt, the. 
IF Diſcipline of the Church, ſhould be abrogated, and the preſent Diſcipline 
blk, 2, TR the AR of Annexation ſhould be * and the Patrimony 74. * 
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3 A&I 92 1 4 1 80 
* 0 . re} jected the Second And Third, but ins Colnptiancs with 100 Firſt Article Le 3 
did, Sabie of "His prefenc. Difficulties,” as Spvr;//wwood: obſerves; allow the preſent Church hn; 
Diſcipline by Gener ralAſcmblics, Synods, and pe but yet he does not here expretly "© ng 
abrogate Fpiſcopacy, -only the Preſentatlons are not ordain'd to be ditected to , . 
rote es ; Which pre entations are again reſtor'd to Arch-biſtiops and Biſhops; by the iſt „ 
. 25 art. 21. James VI. And f er tells us, chat ſevetals of the N pol eſt even 3 
: then by their Tiers. * 5 ja 
EFPfscer ler was again reſtor 4, ſo dat the Biſhops Aid ſit il Parlme by the TY , . $ 
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For” Vote in Parliament, as repreſenting the Churgh.” + That 1 Land ſhould be purg! * 


art. 1 ame VI. but they were not fully reſtor'd to their Spiritual uriſdiction, till 
ber 2 e amel VI. 8 in that AR, this Act is not ab e ab it would 
ny e 19755 this AR Had W Epiſcopacy; but this Aft is s abrogated by the. 
Harl. 21. James VI. 
ENG this Act the Colltion and LIE privation of Miniſters is derlat-d to belong to the Church 
ay ind; but theſe Words, Or 25 ſiklile Hentini Cenſlres, having | W arrant from the id ord | 
of God, are too denn, and may be abuſet. | 
Puls Act is now abrogated totally in all it's Heads, Clauſes, and Articles by ls x At, EE 
I which ſeems too general for tho” this AR eſtabliſhes. Precbytery, N 
yet there are many Clauſes in it in favours of the Proteſtant Religion, and to which no 
Anſwer” can be made, but, That what this Act has eſtabliſh'd in favours of the Proteſtant. 
Religion, We ny on LOO * 428 As; "oy an Truth f * Theſe 1 are not 5 


. 1 N . 1 
. 5 K * 


it was defir'd, that Tacks ſet by the depoſed Miniſters ſhould not ſtand; but by hy 
Act it is only declared, that when Miniſters are deprived, theii L eprivation ue 5 


1 tam 4b officio mow benefiis, nien n has 55 doubted, becauſe Suſpenſions are only "7p 


tis "oY tho! the Perſons be depri 6a” yet it is declared, that their Deprivation mall 

not eh oe = Tacks lawfully ſet by them before their Deprivation ; ; and the Lords do. 
<4 01 ſo as to extend to the Setter himſelf ;_ ſo that his Sueceſſors can 

nly quarrel 5 ele Ir ts upon ſuch qe ate as the Setter ae could | HATE Te. W 
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J * Wis Act, the Woman 3vhrces for the G of 1 5 dec by "i a CxvVIL. 
diſpone her Eſtate to her Adulterer, if the marry him, or to the Children procreate of | 
chat pretended Marriage, which has been introduc'd, not only as a Puniſhment of the 
Adultety when committed, but to diſcourage uy from committing Adultery, 3 ar Hopes - 
that their Children might ſucceed to their Eſtates, with whom they committed Adultery, 
which 1 is cohform to the' Canon Law, by which aon licet ?am ducere in uxorem, quam gui 

lluit adulterio; and by the Civil Law, that Woman could not inſtitute that Servant her 

eir, with whom ſhe had committed Adultery, "If. de hered. inſtit. in princiſs Theſe Mar- 


riages are likewiſe declar'd null by the 20. Ab 16. * Ja. VI. 138 ide Crim. The. Tit, 
AO Page 182. 8 | 
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H 0* regular) Liferent-Bſcheats 4 not 1 a while after Vear and Day, 4 yet lieh as . 
commit Slaughter within Kirks or Kirk-yards, and the Reſetters of them loſe their Life- 
rent -Eſcheat immediately after Declarator, and this Liferent falls to the King, ae in 

other Caſes Literents fall to- the Superior, of whom the reſpective Lands hold. 
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* Was 8 to mottifie to beter formal and eſtabliſhed Rennie 'of Kirks, los cx. 


were formally erected in Parſonages, and to theſe the Monks preſented Parſons, and wer 
only in Place a : At other Times Teinds were mortified and given to them. And 


after 1555 deformation, tho' Teinds were dectar'd the Patrimony of the Church by the Act of 


Annexation, et e the Lords of Erection did prevail, by their Importunity with * 8 

10 c to fed hls Teinds in ReRories, or Parſonages, whereof the. Patronage was given 
to the Lord of Erection: But there can be nothing ſo unjuſt or illegal as theſe Pationks vi 
were; and therefore by this AR, the Parliament finding this Abuſe was growing, did de- 


| 5 that all Erections of Kirk-lands, and Teinds in temporal Lordſhips and Livings, to the 


ice of the Kirk; and Hurt of His Majeſty's Eſtate, and an t. of His Crown, wer 
null lieh iy founded e n 2 * for ſuch Erections 0 N were 8 remely 
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1249, | Cap. Suſtepti de Prebend. in 6. 

95 Jure patronars in Clementin, where it is t ec 

in the Canon Law congr#s portio) non Pers 228 = pref ena: 

N ad Dinceſanos ipſos poreftas anions Be 

io great Hazard in a e Prele clentations in Hands of 
, e from Laics? ? | Omen 1. 5 

nts EreQions ikewife af new Patromages,. are extreme Waere to. the \Peo- 

pte, becauſe one Gentleman has thereby Right to force 3 Miniſter upon all the cl 
and great Heretors of the Paroch. Likeas, by being Patron, he comes to have THe Fe 
f their Teinds; and ſince the great Deſign of the Submiſſion and Surrender, was, that every 
3945 Mg might, have Right to his on Teinds, thi could x never have been fully den 


_ pans a e had deen urrendered, for the Faxron fill would be in, elle Nular, by bet 
| 1 85 & : n ac 8. ä lf 5 : T n * ö 
3 5 ip the miflion, as in tht beginding ThE 1 Git it, having, reed retend- 

ing Ri t to the e 3 of Piromge of 


be denuded i 77 Ms 
ah they. have of ab, 


dete 5 Wee i 


ty-thereof; therefore they 


favours owni habili mod Ti 
= Lands, by e tony of 7A 
tie into HisPrincely TILA ration, . wt 
1 and Patronages, accordin ing as His Majeſty ſhall ind the Val 
_ mit, and His by he conſiders in the Decreet Arbitral, all 
= the Reaſon why he determines nothing, eſpecially for the Patronages, /1 is, becauſe confider- 
ing all the Erection together, he determines Satisfaction for that which is the true pecuniar 
Intereſt, nor needed the AR of Pajligment: e Baue 9 ele Ki it only expreſſeyt! 
Things, for Which a pecuniary Intereſt. was er ae Rights witch 3 were to be 
falyed, 15 Patronages was neither of theſe: ut the 


= .. of Kirk-lands, and Pertinents thereof, pertaining to > AR ha ver 
| Tenor of His Majeſty's RES: Determination, and the 
=: thereby annexed all the Patronages; and it is obſervable, that; 
there 1s no Reſervation of Patrongges. x 
© Nota, Trax. the King's Advocate in his Summons. of Rudin, calls f 1 al 
. tronages per expreſſum, and then ſays, And true it is that the ſaid 1 lands; es Lo 
: belle were annext to the Crown by the Act of Parliament. N 


3 to the 
ein expreſt, it has 


ions t 


= . THIS Ac is explain d rim. Pratt. Tit Hereſie, Num. 8 15 x wy n OH * 
cu THIS AR regulating the Thirds of Benefices 3 is now in 22 £ 


. Objerv. I. T HAT Mercats are by this Act only diſcharz ed on 1 in the Comer, 


1 OOO of Banter Real: 5 bat this Diſcharge i is extended to all. All 159.2 
am 


other Burghs; and Apo this Pebble of common uity, id frat in & ionem vi- 
cini; the ords Feed a Fair granted to Glenbervie by the, Kink. ecauſe: it was upon the 
+ "GO ſame Day that His Majeſty had granted à Fair Sr to Glenfarqubar,, . within a Mile 
, of the jo ary And 9 granted to the Earl. of 1 becauſe upon the Tame. Day, and 
within a Mile of an old F air at Bir/c, tho it was: Ke 


terjected, which by it's great Torrents about Ment, 155 t all the North, from coming 
to the Fair. And Frit/. de nundinis treating this Queſtion, Conteles that a TO por be ſai 


erLaws declared ede 1 = 
AV >  Fituality, FI the P. of the Church em 5 
R x7, fo he e 5 preſent whom they cn ih Edi did much ver x 5 P 


5 keries, 25 m 2 


e, except the 


irks pertaining to the Ere = ſo 
the Patronages abel : 411 wo 
bo wag, all the Superiaties 


0 Reſervations are made, yet, 
Rights olf 


and not in Burghs Royal: For this Act is declar d 2 le ebene tr 1 | 


6% v. I. From the Words, vor bei the Mercat Day af the next Blrg þ, tba even the. 
Parliament would grant no. Liberty to hold Fairs. in prejudice 8 Fairs Gate formerly to 


that the River of Dee was here in- : 
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bels, not only within their own Juriſdiction; but to advertiſe the Sheriffs of che Fourre 


I 8 " > 
. * N 
ed to put bog 
P | Fur 
x * £4 5 I 1 
lis proper - © 


ee be ©, | 1 
e Whole Arms, CXXV. 
Bx this Act Alſo Letters of Treaſon are ordain'd to be executed by Heraulds or Purſevants; 


HF bearing their Coats of Arms, or Macers ; which Solemnities were found only neceſſary in PE, 
| Execution of Letters, that is to ſay, Summons of Treaſon, but not in the Execution of in- 
ditements of Treaſon; December 5. 1666. And the Reaſon of the Difference ſeems to be, be- 
cauſe Acts of Parliament are ſtricłi juris, nor can an Inditeinent be call'd Lettefs of 'Treaſon, | 
- Likeas, the Reaſon of theſe Solemnities in executing of Letters of Treaſon, is, that thePeo- |. =. 2 
ple may take Notice who are cited for Treaſon, as theaveightineſs thereof requires, whichire + £ 
the Words of the Act; but Inditements being only gwen to ſuch as are in Priſon, there needs © © 
no Solemnity; and yet for the more Security, Inditements of Treaſon are alſo executed againſt i 
n ⅛ ..... Eno be en re et ian on non a af nd en 
Iuhat Part of the Act which relates to the Deprivation of Meſſengers is formerly T es 
AG 46. Parl. a VI. Only it may be obſerv'd, that tho' the Lion by this Act is or 
dain'd to deprive Meſſengers by Advice of the Lords of Seſſion; yet he uſes to deprive them - © -/ 
by his own Authority, and in his own Court: And tho” he publiſhes the Deprivation at the 
| Mercat-croſs ; yet Executions after that Publication have been ſuſtain'd, if the Meſſenger; 
4 after that Publication was habite, and reputè a Meſſenger, November 10. 1676. Steuart con- 
tra Hay. And tho' it may be alledged, that this Publication ſhould put the Lieges in mala 
devs Ide, as well as the Publication of Inrerditions and Inhibittoris ; yet the anſwer is, that there 
9 are public Regiſters in theſe Caſes; which may inform theſe who are to Tranſact, which ean- 
not clear them as to the Deprivation of Meſſengers. F; Oe Om” 


He this AR appoints; that the juſtice-Clerk or his Deputes, ſhall within Six Days after CXXVI: 
|  - Criminal Letters are returned, deliver the Names of the Perſons denounced, with a 
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85 in ſo, that this Act is rather forgot than in Deſuetule. 


, 
4 


” 


by the Commiſſions deſtinared for the King's Uſe, which is noltrational, becauſerhiswould d 
0 r ee e that 7 7 —_— 
de revigd, When it is lying in publica cuſtölia, that is to fay, in the Books of Adj RM 
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"Vol x | 
* Fart i Demers could not b roven, EXC « the Proceſs were Ai aa 
Y YJ 8: roceeded, conform to this AR, nce all that the Witneſſes could prove, was, that the 3 
8 had ſeen duch a Decreet, which is not fufficient, pry elſe an unjuſt Decreet of Forefeiture 
; aj t be pronounced and loſt, to the end, the Tenor there ebe proven wia — 
libility of quarrefling the Warrants, whereupon it proceede | 
N may. be doubted what is meant by that Part of the Commodity, which belongs to the 
7 ng my and I conceive that when ſuch Commiſſions of Juſticiary are granted, the whol eEſchea 
n belongs to the King, and the Commiſſioners have only Right to their neceſſary Expence, 
= quam man datarii, except a particular Quota, be condeſcended on he fr their Commiſion, 
_ the! ome are of Opinion that theſe Commiſſioners have W to the ſame Can ata She: 
PF. "of klafft have, ſince they are Sheriffs 3 in that Part. | | 


cxxvn. vB Y this AR the Comptrollers Conſent is re gullue! in all Aenne of e or TO 


firmations of the King's proper 83 pe. tho' there be no Comptroller bp 
| Conſent of the Comm . hk ofthe Treaſury, or Treaſurer, if + were, upp es ne 


III) _ ſame. Hence it is that this Act appoints all F Ker 2 Confir mati {op the Compt- 


1 / 2 See Wc NN 


a 7 
] 7 
r. 


1 


5 


_ rollers Regiſter, Which is likewiſe ratify'd 40 1. Al, 13. Parl. Ja. VI. It is fit to Kube | 
that the Treaſurer and Comptroller had d ilters, but now A is but one Clerk 
to all the Exchequer, Who is called the Treafue's s Clerk, and he keeps but ane Regiſter, 

Volume whereof is divided in Two Part (pox: whereof contains only Cern 
os ixchequer, and the other, all other Signatyres Confirmation, Ge. | 


EAS Ts found is His Majeſty's Forreſts or Parks, may be brevi manu, eweis 
cm with, Vid. Act, 12. Parl. 4. Ja. V. But ſince Forte are not now N it ſeems 
unreaſonable that a Beaſt 0 ſhould be eſcheated, tho' where Beaſts are deſigned- 
driven into a Forreſt, it deſerves Puniſhment ; and this Act ſeems. only to ſpeak of 1 
0 rreſts, for it ſays, Parks, or Forreſts ; and it requires Advertiſement, before Beaſts GP 
found in theſe, can be Eſcheat, Pa. Argent. Ti it. des Aſliſe, Wee this tis Nontr fully rea 


I. Englih Gbods may be ſearched for, and if they be not ſealed by the ors, - 
| ma ee which Act bein put in Practice at por e Anno * O- 
& caboned a great Tumult, and 1 = alledged to be in Deſuetude. The Word 
N Selling in this Act Is wrong printed in be: hit Arann cg for it ſhould be Sealing. of 
Nota, Tr1s AR ratifies only an Act of Privy-Council, which 9 formerly Conſi⸗ 


cation; and this ſhews how great the 3 Power was of 991 in he e 5: Trade, Vit 
AG 1.4. Parl. 16. Jo. L which renews again a Act. 


X | VIDE u 48, x. Park Ch. I. ; 


18 AQ i is temporary, but from i its it is Abet FA as the King as Superior, 
call for Proluctien 0 any Vaſſals Rights s and Infeſtments, 1 in a King way, or pen. 
tion, and even by way of Exhibition, which is conform to the Feudal Law, and to 
C. 24. Quon. Attach. ſo the King may, by Act of Parliament, ſometime call for Production 

A of al the Rights of His Vaſſals of Kirk-lands together, as in this Act, or of all the Rights 
of any particular Place, as of the Iles, Act 262. Parl. 15. Ja. VI. And I think che King 

michi have call d for them without this Act, by Proclamation. And albeit it be ſaid, C. 25. 

Quon. Attach. that the Vaſſal ſhall only be obliged to. ſhow his Evidents once in his Life to 

the King, this is not now obſerv d, and the true Meaning of it is only deſign'd againſt too 

5 nent om of the Lieges, which, as no Calgmatoulnes, 1 is . to b ne in 

ing or His Officers. 1 1 

CXXXIIL 155 agrees with the Law of France, Langley Semeſtr. C. 10. and with that of Venice, 
Heh. TT 3. C. 3. whereas of old the Romans admitted .no Senators till 35; which 

uſtus retrenched till zo, Seton. C. 32, Vide 93. Aff, Parl. 6. Ja, VI. but that Part of the 
i appointi ag that none ſhall be admitted Lords but ſuch as have a Thouſand Merks of Rent, 
or Twenty Ch ders of Victual, is not now ſtrictly obſery'd, tho this was an AR to prevent 


the Temptation of Bribing, and that Parties 917 A by them may Joe Same, Ou. of 
which they may expect Reparation, ſe judex litem Juam fecerit. 


XXXIIL 1 HE antedating of Warrants of Signatures is here. puniſh'd by the Praiſhwen of 25 | 
0 | _ hood and Tr eaſon, Three Parts to the King, and 1 285 the Party. gien d fe _ | 


ens, pray feng i at G it 8 des h 00 e le, er Brad. Fi 
Cep. W Robert W. Pre #6) 
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HIS 4 AQ e Lords of the Scllion not to be . ll t hey 3 25 Years of Age, 
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eee on the rath ® Paine of Jes vi. 323 8 


1 ol . de . ih 1 which. was = Sy OR in ll 1400 0 kd & "et 
| beit the Contract bear, That there ſhall be no Redemption without Payment of more than CXXXV. 
8 2 5 every Hundred, as Aumualreut; yet it is here declared, That Ten for the Hun- 
5 Jed) all be ſuffictent, and naw Six of the Hundred will be ſufficient, tho” this AR does not 


rer lay, that the Conbignation of the ddr Aunuslrent ſhall be ſulficlent. 1 
"THIS Ag i is explained inthe 6. Aa, Park. IL. kh, vi. l E Fats 5 ee 0 
V this AR, generally all anlawful and: 1 


mpaſitlo) Crptitiber 10 Confhidri or «© Obj th 
ons amongſt private Parties, are difcharg'd in general, which'is conform to the & 

ö Law; by which impoſſible Conditions ieted? in Teſtaments are held as not adje e 
| 7 tioned, but annul not that Part of the Teſtament to which * adjected, & 1 
it. de bered. 922 but in — the ery wn of an i 

Gin 2 


And. Had the Keaton 0 0 = 


pre- 
along of 1 Condit 5&1 
4 Gates, are judg'd in ron pe 
s AR the 505 5. fybfifts in Oontrafts; 8 ani 


ſelf, are irri- 
art of the 


ey 90k, that 
mot perſ . 5 „ 
ſo that their ing, or bein 
able to know their Danger ; $; which Claſs 3 is declared Kerr ab d topos ing yet f 
may be alledged this is not unjuſt; for when a Man lends his Money to one ins in Zer- 


 #ang, or the remote Iſles, and this Debitor * the Day of Payment to elapſe; it ſeems 
| unreaſonable, that for Debts which may be Fn Fog mall, he ſhould be 1 hs Be to ſend to theſe 


r perſunally, Bo 
rocurater at Edinbuns 40 pay, {6 ſbi imputet thar by 2 Ang & colt GO 
ale eg elſe 


Me 2 
| e that at Zginhurgh, which is Cum,ᷣ , Nutria, every Man bal 
tations at the Pier and Shore of Leib, upon Sixty Days, where the Man is in the Trdigs, 
were as unlawful as this is, and the Performance as impoſſible. © © | 
N@TWITHSTANDING. of this Act, I find that a Charge of Horning upon Six Days, b 
a Conſent in the Clauſe of Regiſtration, was ſuſtained, "they the Perſon denounced offered 
to prove that he could not obey the Charge, he living in ſo remote a Place, January 1675. 
Melarum contra Tolguhon. And tho by * Act it appointed, that the Denunciations 
upon ſuch unlawful Obligations ſhall be null, and thit the Uſers ſhall be oblig'd to denounce 
charge of new, according to the Cuſtom of the Realm ; yet I ſee not how this can be, 
for the Clauſe of Regiſtration, inſert, being upon Six Days, or a ſhorter Time, cannot be a 
ſufficient Warrant to charge upon more Days, and ſo that new Charge would 'want a War- 
Ber, eren this Act of Parliament ſhall be {aid to be the Warrant thereof. 


| OTWITHST ANDING of this Act, appointin all Executions to be 


Tug the Word Executions is not derived from $5) Latiz'or foes Cui om; 


| pe it © ſeems founded on L. 2. F. de re Jud. and is derived to us from the French, who 
bave, and do always uſe it in the Senſe we do. Vide Argent. Tit. des Executions. 


1. IDE AG 29. Parl IT, J. VI. v4; 5 (XI. 
V this Act it is juſtly ordain'd, that Com en be receiv d, if — verified by CxILI. 
1 * Lo Qath of Panty before Sentence, but that-it-be not at all receiv'd after Sentence, 
Way of Suſpenſion ar Reduction; ſo — the only Remedy in that Caſe is to pur- 
he the Debt as accords: Which Act is extended to Decreets of the Seſſion, as well where 
dee erben are in Abſence, as where they are in foro, July 25. 1676. Wright contra Sbeill; 
= Reſpect is given to the Decreet of the Lords: But yet if Contumacy be purg'd, it Is 
thought that Compenſation may be receiv'd by Way of Reduction, Had. December 20. 
generally Compenſation is receiv'd againſt Decreets in Abſence before inferios Coutts, 
5 Aa 2662, Earl Mariſchal contra Bray. This Decreet was in foro: And Stqire aſſerts, 
tent and Omitted bafore Baron Courts is not conſider d. 
Tae * che Civil Law, compen/atio tollit debitum i Jure, and ſo that i it ma ſeem that 
18 Exception! is {till eee any Way, even as the Exception of Pa ment, which is recei- 
Wh againſt Decreets of the A Abſence; yet even by the Civil AW  omjurnfari debet 
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ubſeribed, ; 
pet in Inferior Courts verbal Executions are oft ſuſtained. f CXXXIX. 


RGEMacktnzitrs NOR RF. Volt, Ni | 
F ACT. op0n;, becauſe it is faci, and ſo ſihi imputet, the Debitor that compeared not to propone it ( 
e otic AR is in ern gb, d in Hollnd. Vide Matei Perf; e, ff 
LM. HE lntrometters with:Eſcheat Goods, as well as the Donator, are oblig'd to pay the 1 
eas I Debt contain d in the Horning, whereupon the Gift proceeds, | 
O  Obſerv, I. Tar tho! generally the Donator is only thought liable in this Caſe, yet 
all Intrometters with any Part, tho' never ſo ſmall, are liable; and this is a Kind of vitious A 

Intromiſſion, which makes the Intrometter liable in ſolidum, and not in quantum Iicratus. 
* Ob ſerv. I. Tur the Donator will not be found liable till after general Declarator, becauſe | 
, 1r is only general Declarator that puts the Donator in the Rebel's Place, as Spor5/awood obſerves, | 
| », ©  Mareh20. 1636. But if the Donator delay to purſue a Declarator, I think his Negligence 


ſhould not prejudge a Creditor. For the ſame Reaſon alſo, a Donator is not liable if the 
\ Horning be null, except he has intrometted ; but if he has intrometted, ret nom eſt integra; 
and ſo his offering to renounce the Gift will not be ſufficient, March 15. 163 1. Fletcher Con. 
tra Kid. It hath like wiſe been found, that the Donator will not be ſubject in Payment of An- 
nualrent due after Denunciation, becauſe the Act appoints him only to be liable for the Debt 
contain d in the Horning, and this Annualrent is due only after the Horning, March 15. 1631. 
Fletcher contra Kid But this Deciſion may be doubted, ſince he being by the Act liable for 
the Debt. arceſſorium ſequitur principale: And if the Debitor had got the Eſcheat himſelf, - 
he MOSS. ͤ TTT T9 bs 1! 
Ob ſerv. III. THA r this Act appoints Letters to be direct againſt the Donator and Intromet- 
ters, for Payment upon Six Dayͤ es. eee ee e 


: CXLIV. BY this AQ, fuch as. reſet, ſupply, ori interconiinuine with dechar'd Traitors or Rebels, are. 
D declar'd liable in the ſame Pains, for the which they are forfeited, or put to the Horn; 


' 


and it is ordain'd, that all the Subjects are liable to ſearch, ſeek, take, or apprehend 
them, till they be out of the Shire where they live, and to intimate to the next Magiſtrate, 
to whoſe Bounds they have chaſed them.. 


ITEM, If any V agabonds or ſuſpelt Perſons. come to the Shire, every Man is oblig'd to ad- 

, / V/ TORS 1900 FROT pit thingy The: 

Obſerv. I. Tur here the Subjects are mm without being deſired by the Magiſtrate, 

to ſearch for, and apprehend Rebels, and ſo the gs againſt the Bond appointed by the 

Council, January, 1678. wherein it was aſſerted, That no preſent Subject was bound to 

take, or ſearch for Rebels, was a moſt illegal Objection, expreſly contrary, not only to this 

AR, but to the true Intereſt of the Commonwealth, which obliges every Man to do his ut- 
moſt Endeavour to keep the Country quiet: Nor can there be any Thing more reaſonable. 
than that theſe who enter in a Society ſhall promote the good of the Society, 9 poſſible, 

Means, and that theſe who have the Protection of the Law, ſhould perſecute all ſuch as op- 

poſe it; and this Duty to the King, in taking ſuch as are Rebels to Him, ſeems to be implied 

in the very Nature of our Allegiance. But it may be argued, that this ſhould only be extend- 

ed to ſuch as are Traitors, or at leaſt to ſuch as are Intercommuned, which is contrary to 

the expreſs Words of this Act, whereby all Men are diſcharged to reſet Traitors, or Rebels, 
contemnantly remaining at the Horn, ſo that the reſetting all who remain at the Horn, is 

here puniſhed ; and this Act being deſigned, as the Act bears, as a further Addition to the 

former Law, muſt be extended againſt all Rebels, for the Common Law did formerly reach 

5 this far againſt the reſetting of Traitors, and intercommuned Perſons. Vid. Act 97. Parl. 7: 

ENT + 4 fon: V. And whereas it may be pretended, that this Act obliges only the Lieges to aſſiſt 

Magiſtrates in taking ſuch Perſons. It is anſwered, that that was ſufficiently ſecured by for- 


mer Laws; and this Act obliges all the Lieges ſimply. 
CxXLV. B 

| the Rebel himſelf, or by others, to the Behoof of the Rebel, ſhall be null; for elſe the 
GEN 3 1 of their Eſcheat would be no Puniſhment to Rebels, nor Diſcouragement from 
j ellion.- pe | 8 | | oy N | : 1 |; 
I Tus Simulation may be prov'd, either directly by the Oath of the Donator ; or may be 
1 inferred from Preſumptions, as all other Frauds and Simulations are, ſince the Deſign of Fraud 

= and Diſſimulation, being to palliat and cover a Cheat, if Preſumptions were not faſtained to 
g aſtruct the Simulation, it could never be diſcovered. 3 . e br 


7 


Y this excellent Act, it is provided that all Gifts of Eſcheat taken ſimulately, either by 


Tux Firſt Preſumption is, That the Gift is granted to the Children of the Rebel, and if 
the Children be anforis familiat, its: concluded to be a ſimulate Gift, Preſumpt ione juris; 
and yet if a Child i» familia, have 4 peculium of his own, it may be alledg'd that his Father 
as Adminiſtrator, being Debitor to him, he has taken his Eſcheat in his Son's Name for his 
Security: But tho' the Children be fores familiat; yet by this Act of Parliament, there lyes 
Preſumptio juris againſt them, if this Rebel continue in Poſſeſſion ; and therefore the Children 
muſt prove that they have it for an onerous Cauſe :. And thus is to be underſtood that Deci- 
{ion of Dury, March 20. 1623. Lord Keith contra Denhotm ; where = mn 
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Not Blood, no-not oe . a You © was s ſufficient t to "infer ee, ap wet if this. 
were tained ſimply, as ordinarily it id, then Creditors may be eaſily cheated; and the Do- 


nator: mi ” my continue: to have the eee of the” Eſcheat, tho not the 5 of 


the 


L1KBA . by thi is AQ of Parliament, i it is expreſly provided that the Treaſt aret may intro- 


met with the „ if they be in the Poſſeſſion of the Rebel, his Wife, or Bairns 3 which 
ſhews that the Parliament lookt u ww this as a Preſumption to infer Fraud. 
Tax Second Preſumption is, 
mo the Donator was Creditor, except in ſo far as the Donator made uſe of the Gift, being 
Creditor for his own Security, March 11. 1624. And if yet the Creditor was only Creditor; 
by buyin g of Land from the Rebel, and knew that there was a prior Right granted to another 


dab ; gy Lords declared that his Gift ſhould not prejudge that prior Right, June 22 
__ lawful 
[ 


is will in- 


And if the Rebel did once take the Gift blank, tho he thereafter filled u 
Creitor's Name therein, the Rebel procuring the Gift ſo upon his own . 


ACT. 
We 


hat the Gift was de upon the Lene of the Rebel, 1 


fer it to be ſimulate, and extinguiſh the Right, tho' the Donator was > alawful Creditor, 


December 17. 1670. Lantoun contra Scot. By which it may be conclude 
nally the Rebel may e pv a Gift upon his own Expences, for the Behoof of a lawful Cres 
Us. where the Rebel takes the Gift himſelf, and thereafter fills up a lawful Creditor's 


Name, that will not make i it reconvaleſce, nam quod 6s init io Nen ef — 1 * 


7 15 convaleſcere. 


HAT the Gift was paſt upon the Rebel's Expence, Is probable per membra curix, Vis. The 
eepers of the Seals, except the Donator has made Faith at the 


hoy ng of Exchequer, and 
pa ting. of the Gift, that it was truly to his own Behoof, the Simulation having been then 
uſpecte 


d, becauſe he who ſought the Gift was the Rebel's Son, December 4. 1669. And ge- 


that tho' origi- 


1 if the Donator in Fortification of his Gift and Debt, offer to make Faith x il the Gift 


y to his own Behoof, this would by ſuſtain'd to purge any Preſumptions of Simulation, 
December 12. 1673. 


Tux Third Preſumption i is the Rebel's s retaining Poſſeſſion E but how long Poll ſion would 


ſufficient to infer this Simulation, . is in arbitrio Judicis; for the ſuffering the Rebel to re- 


main ſome Time in Poſſeſſion, is no Preſumption, even a 9 a Son, ſince the Donator muſt 
have ſome Time to purſue, and recover Decreets: But if the Donator ſuffer him to continue 


very 8 this is preſineptio juris & de jure; for tho there were no Simulation in the Caſe, 


yet the Negligence of the firſt Donator would make Place for a Second; and even the Do- 


ring Simulation, June 1666. Oliphant contra Oliphant. 


'HERE is a Title in the Civil Law de colluſione dete ende, which, tho”. 1t run there andy 
againſt Colluſion inter dominos & ſervos, yet the whole Matter of Colluſion is there treated b 


ator 8 f. lng the Rebel to poſſeſs Three Vears, has been found to be Prefumptio Juris for | 


the Doctors, and it is defin'd to be /b Ppetie litis luſus. Vide Bartholl. Cepoll. de I aal 4 


 onibus, where this Subject is fully treated. 


B xv the laſt Clauſe in this Act it is provided, That the Treaſurer or his Deputes m ay cauſe | 


ſecure the Houſes of the Committers of the Crimes, upon the Expences of the readie 


_ Abſents. And tho' the Act of Parliament ſpecifies only, that this may be done in 


LOS yet I conceiye that all Rebellion is comprehended under the Word Crimes; for in 
all Caſes, even for Civil Rebellion, not on may the Treaſurer ſeal till Caution be found, but 


even the Lords of Seſſion will, up Bill, allow the Was of the Rebet's Goods at x the 
Donator 5 Inſtance, till Caution be fo 2 ft 


railing. 
Ihe H IS At is ; explain 4 Gram. rn, Tit Beggars « and Vagabonds. | 7 Ci. Vi. 
kins A againſt Foreftalling is fully explain'd, Crim: Prall. Tis Foteſtallers uu 


TT 1 18 Aa puniſhing the Carriers of Wool, Nolt, and Sheep into Ea land, by b 
.=. the Tranſgreflor 8 eee ls no NEON 1 the vm of the owns, the Nations © 
5 being {till diſtinct. | $ 

-TH 18 Act aginſt Deforeers is explain a, Crim. bu Ti it. Deforcement, 4 45 


= 5 "This AQ iexphin'd „ | Crim, Pratt Tix Art and Part, Nun. 2. at 


T 


4 


3. Seff. 5. Perl. h. II. 


of the 
Eſcheat Goods; that is like that annotat io bonorum allow'd by the Civil Law in Criminals 


HI. 8 Ac declaring ; that ndüe but aftual Burgeſſes ſal traffic, is fully exp $ At, CLI 


500 5 1 . 


Wa FU 2 ſetting of Fire in Coaltenghs is ren Vide Crim. 0 T; it. Fires xl vi 


CI. 
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but within Burgte, and 
ttibution for the Minifter's Stipend, Jar 


ver ſerve. 


the King's Maſon be likewiſe a Vintner, he ſhould 


„ . 
89 * w # * 


and are not mere Suburbs, bar distinct Juriſdictions, 7 


well as others, ſince they are repreſented in Parliament as well as others; and in W 


BY this AR the Craftſmen ling i in 8 of Free * Royal Burrows, a are + diſcharo od 
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* 7 ns Ad, all 1 Manes of Perſons, Inhabitims-of e eng aa oe PLL 
or having Change therein, {hal} bear Stent; HC AR was W not to extend to In. 
dwellers, tho cey b have the Benefit of the Mercats, and had never other Refidence 

s the Benefit of Seats in the Kirks, and fo Would at feaſt 9 


anuary 1+. 1678. Town of Aberdeew contre Leek 
And by the 275. Act, 15. Pur. Ja. VI. all fach as have an Hundred Pounds of ve. yearly Rent, 
may be ſtented; but by the 276. A of that Patliament, they are only to be Accor. 
ding to the Value of — Rent they have within that Burgh, and not accerding to What 
— are worth elſewhere: But it ty” ſeem, that by the 275. Wy all who have an Hundred 
Pound to ſpend, ought to be ſtented; chat therefore Indweflers are to be ſtented, thou 
oy have not an Hundred Pound of Rent in Houſe-Mail, or Trade 3 for the Act ſays, f f 

may ſpend, and not, if they have: And therefore chat the Perſons who eme in een 
to live in Town, ſhould not pay; yet if they have tio other conflant Dwelling, fuve in Burok 
that in that Caſe they diught io pay, becauſe it is jut all Subjects ſhould bear ſome Burden, 
and they bear none elſewhere. To which wothing tan be an{wered, but that the AR orthin 
. to be ſtented, as have Rents and Livings copiilative! © © 

That bot this Act one uf every Craft is to be execn'd, as Elis Majeſty's Ser, 

from al! il Taxation atchinp, and Warding; fuch as the Ki 


$'Taylor, His Smith, & 
yet this Act does not exeme — actually, but only allows l Wielt eſty to cen IF Me ph | 


ſes ; fo that except ſtheſe be actual esemed by their Gift; this 8 Will not exeme them. 
This Privilege is renew'd, fi 175. Put x5. Ja. VI. And His Majeſty by His Gifts fo Hl. 
Workmen, declares them to be exem'd, conform to theſe Acts; whereapoti the Gounei! 
in ng 1680. did find they ſhould not be ſtented; and all theſe Privileges are again ratifyd 
in the Parliament 1601. But there being a Declavator rals d öf theſe Pt Privileges deset — 
Lords of Seſſion in Aur 1684: it was objefted, Fu, That becaufe theſe Ars being made 


in favours of the King's Servants, whilſt our Kings lived in Scotland, and they en ty'dto 


Service; the ſaids Acts fhould not now takt Phite; but Hola teaſe with the Service Where. 


. Tab Wrights, Nies En who me act ey be ſerve they Pee 

„Tuo“ Wr 5 who tre ally at pfeſent v6 fety 

Privilege ; yet the fame cannot. be crav d Of: the Te n * 
IH. Tus fail Exemption could extina: nO farther whey te the Value of the Frm 

they had from the King; but if the King's Smith; G. 1 the — *. Pap 


ment that other poor Smiths ſhoukd have, it were not that he 
which were to make them pay ue Vale of The Wrede, that mould de Put upon 


him. - 
IV. Taz theſe Laws would not v from peng 46) thee arher Ty 9057 fs that# 
— 4 — Gain 155 IAE nt Trade, ETAL 


V. a l Acts of Parliament could only free from W. 


ng: 
inbonſi t with perſonal Attendance, but MOuld not ee extend — 18 Se 
which were not uſual before theſe _ ee che X nere Words of Laws are ordibat vg 


firited to what ordinarily happens in the Time. 


VI. To cheſe Eæem priofs could fecure agam a Sion: Fail ob the Te wi, 
they cannot ſecure aga and Impoſitions laid on in Pabliattent by voluntar Ger Town, l 
Subjects therdſehves, Th in wbten en Hale Tradeſmen muſt be eonfidered as voluntary rs, as 


ich AQ, 
Colleges and Holpitals 8 are on cee 6, ng not "mg This Debate 1 S 
Deciſion. | F 5 5 rs * 7 come N 7 


8 1 


to work, and their Work dechared:confiſeable}'>bitt this Act is not extended to Süb. 
urbs that are erected in a Burgh of Barony ; for rp © are e by their r Ere 8 


there is reet- 
arbitral betwixt Edinburgh and the je cuburds, wherein —_— is a Libert allow d to tl ſe ca 


7, Ive their Suburbs to Work to Strangers, but hot to Townfmen. This Act of Parliament 


has like wiſe been extended, not only to Suburbs, but to all we were within: the Liberties 


and Privileges of Burrows-Royal, tho' the ſaids Places be not properly Suburbs; and that 


the Act of Parliament diſcharges only the Exerciſe of ſuch Crafts in Suburbs adi 
ſaids Burrows, Ju v. 16. Town'of Srung contru Prinisis, Whole Tenents 101 Miele 


men in St. Nznzans lived a Mile from the Town of &. tirling. Vide etiam Durie, March 21. 


1628. and the Reaſon of s Deeiſiôn Was, becauſe” filth" hires New 8 live within the 


Bud 8 as well abſtract me 1 of the n e Veg Fo, live F, ＋ 
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| Ir may be doubted whether, ace this AQ of 8 allows 855 the Provoſt * 
Bailies, or the Officers, to intromet with and eſcheat the Materials ſo wrought, if therefore 
the Craftſmen within Towns may intromet, the being neither named in this Allowance and 
heeaule they: ard too intereſted to have had this Power commitred to them 


Ir may be alſo doubted whether, tho they may eſcheat the Goods when they are aQually N 


uken, if they may, by virtue of this Act, purſue the unfree Men; for tho there be no ſu 


Warratzt inithisAR, yet ; ſeen $ that withoq they have this Allowunce, the Privile ted 
by the AR would be uſeleſs, ſince it would es 0 Logs rad: Wend ihe 


5 ee than the Privilege deſerves. 
Yi E N © on At 74. Park, 14 7 


1 I. & Crim. Pratt 75. RewiMars, 2 


(HIS Act diſchar ing the Tranſporting of Skins forth of the Reatim, 2 hdr: pain of 
Confiſcation, is {till in Force, and was introduc'd to Encourage our own Manufactures; 
theſe Skins Lies carry'd out, Being wrought by Stran 
die, and ſdld baek to our ſelves at great Rates 4 tho" this Ack difcharges' only the « 
rying out of Calf-skins, Hudrons, and Kidtsxins, y the 178. Af, 13. Parl. Jam. \ 
This is extended to all other Skins; and tho' by Fay AQ, the — 3 is 39 be for ; Hl 
* Majeſty's Uſe, yet by that Act, the Ha belongs to the Apprefien N 


Olſerv. II. Nor only the tranſporting, 3 even iy N = I piclling 18 found to, be: 


4 w# ww 


gers into ſeveral uſeful 12 


ſufficient Ground of Confiſeation ; for Packing Na nelling is pr efumprione Juris, concluded f 


to be in order to Franſportation; but it is no to 771 'de jure, ſince to elide the 
| Confifeation;; it * fafficient to alle that the Were packed and My in order on- 
ly to an inward Tranſportation from one Place of the Kingdom to ano ria 


Obferv. III. T rar by the 45. 2% 8 . 1. Ch. II. The Expotition 27 all wjld Beaſts 


Skins, and Shorlings, 20 expr arg d; and by Shorlings are meant, Skins which have 


the Wool pluekt off, and os 9 Nan che Word $8: ef ing ; but by that AR, Power is given 


10: the Exchequer to give Licences for TELL g of Skips 38 hey 
the Power to grant ſuch Licey 1 5 my Ser 
fumable that they would be 

auf Tüadefnen Kew: that n. Sa 9 Ne nd Ge we leſſen the Price as they 

| Be and ſometitnes the Tradefings — les 15 of all the Steins im the Nation, ani 
kins are a conſiderable Part of lome Men's Nene 3 nor ſhould the Bach 

in any other Caſe. 8 my 
r 1 10 IHE JON. 918 Haid domi SO, 181 «1 29 "yr 
6) | HIS Ac restwothe 4. AF; 61 Par. Cine Murx, . 
Way to Rrogaburrowd,: b. Sea pom, under the Puin ret, 2 0 as Op Peep and 
Mow: the Lords of Seſſion to purſue the Contraveeners ee bei (ſe; which 
AQ was 1 5 becauſe all Actions of Moleſtations, ſuch as this, was formerly ordain'd 
to. beery'd by: Affifes, and before inferieur Judges, 11. Parl. AFP. 42. HV 


* x4 


ſons b 


y thall find Cauſe: And tho : 
Ane all theſe Acts, it being very pre- 
LIFE that 95 h neceſſar 5 8 i 
r 


Ive Fivences | 


„ CLI 


VI. From which - 


Act rhol Tryals are-excepted;”beeauſt of cheir great Importance, and that they require pre- 
ſent Expedition; forowhiel Cauſe the Civil Law allow'd ſeveral Interdicts ag: 7 ers f 
High-ways, Til, Ti. 20 J. 15, d Pe Paß. By the 38. Af; +. Par, Cb. H. All High- 


ways to Mercat-Towns are ordain'd to be Twenty Foot, of Meaſure, and the Jaſtice of P᷑ace 
e ordered t6 ſee the Flick, weys made te have 5 Latitude at leaſt: And the Civil 
Law, Vin pri vutus drdbot efſt octo pedum 3 1 x6. pedum in anft attum J. vie Lati- 
tudo . de fare ervibipre. vuſtworum via aiitem Publica f vers tam lata effe debet, ut enrrns 
abu bi inuicem redeve puſſint Cœpol. de 2 1 I find this Law for ſecuring 


the High-ways to Royal Burrows was very old in rares, ee Pag. 201. where he 


very well obſerves, that, Ei tut it ira 2 ab agris pareciis ant Pagis inc hoantur, licet in 
Mencutum ducunt, Publica: dici uon debeant, cum 4 Foray ad Mercatum non dacant, ut hoc 
 textu, ſed etſi ab urbibus inciptunt nec tamen in urbes aut alios Mercatus dacant, Publica hac 
52 lege non ſi fant. I find 2 that et 7 to en had a e Bet. 
' dy che Cvil | Law. 37 21 eaſt 11 JO 2 L hy 


As 


. 1 
3... i 1 811 bu 1%. 


Pills AR EY thork hain woke ua than de Weredfcs bbſore the Death 
of King James V. notwithſtanding of any Specialities contained in their Infeftments ; 


0 


and it may be doubted whether the Admiral is to prove, when he is challen enged, that. char. 


tor which he is challenged: was exerciſed by his Predeeeſſors in the Time of 
or if ſuch as challenge the Admiral, a 
analy JUROR, Is now en cler 


bay the 16. A Þ Part. 3. Ch, II. 
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Y HIS 40 diſebar Mercats- and Fairs on the Sabbath Da de at the De- 
re of the = a our l ME ON 5 aur 
of We Reformation. | * 


Bis, 
Rebels, 1 
| Prezbyterian Judicatutes; and tho theſe be now ORs Ale? 


THI 8 AR is formerly explain'd i in the 4# 48. Park, 3. Ja. VL 


1 


all Impoſitions, can be taken from them by Conventions of States, ſince Conventions 
cannot derogate from Acts of Parliament, and they can only offer their own Money, but 
cannot make Laws; and yet the Convention 1666. did burden Miniſters Stipends with the 


Impoſition then laid on. 


uz Anſwer to this Doubt is, That the Ae 55 the Convention . 17665. doth not make 


either ſtipendia Miniſters, or Miniſters having modified Stipends, liable to Impoſitions, but 
only Bene benefic'd Perſons to be tax og And the ron 1667, baun dan d the 
45 to the Valuation led in Anno. 1660. and not 
gecording to the retoured Duty. ( which was the old Way) did ordain that Benefices ſhould 
be value 


oſitions then laid on to be levied, accordin 


and pay, in ſo far as theſe Benefices exceeded the modified Stip nd, and ſo they 
are burdened in both theſe Acts e Adee not 5 a kene Mi 


f : 1 
hs 4 " 1 5 9 1 
17 - 7 


J is obſervable from this AR, 1 3 Cola which are not ca al of . W TY | 


ture, become capital by Reiteration, tho many; Civilians doubt 
creſcente malitid creſtere debet pena, L. 4C 
Hans, L.8.$ 2. C. ad 2 Jul. de vi pub. 


this Point, and yet 


V this A the Pains of ſuch as find Caution to pre ee in 3 . lt rep ort 1 Ori 
minal Letters for Lawburrows, are hei 2 every Earl or Lord Two Thouſand ounds; 
every Freeholder a Thoufand: Merks; every 


185 Feuar Five Hundred Merks: And theſe are call'd i in our preſent Stile, The Pains of whe new 


AR of Parliament. Od 169519) 

Obſerv. I. Trar it has been debated from this AR, whether this Caution ſhould be found 
according to the Quality of the Purſuer or the Defender: As for Inſtance, If an Earl were 
. purſuing a Feuar, | ould he find Caution yy to the Sum ſpecified. for an Earl, or for 
.a Feuar? And it was found, that Caution ſhould be be fonne for Five Hundred Merks e. 
. to the Condition of the Defender. | 


«Qs&ferv. II. Tur Quality of a Burgeſs is not VOL r ified ; and if he | hold Land:Bu 
is de praxi conſider'd as a Freeholder, elſe he is pecfied as an unſanded Laaer ; 


= if he holds Feu of the Burgh, he is conſider d as a Feuar. Ur 


Ob ſerv. III. Tux Unlaw of ſuch as. comm ear not at the firſt Juſtice-air 8 he Twen 
Pounds; that is to ſay, the Maſter who preſents not his Tenents is to pay Twenty Pounds, 
over and above all r Puniſhments, w ich 3 is relative to the 6. AF, 3. Par.. Ja. V. and is 


1/'/ 1» .there explain d. V ide fa * ee on 1 L een a. 4 n 90 WW: en 1. Art 5 Js Iv. 
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ſo far as concerns Biſhops, by the A reſtoring Biſhops. in Anno 1606. 


* 


212 VIII 14 4 [53% 


Deprivation, and Eſcheat of their Moveables; and therefore it ſeems ay hey are mi- 
ſtaken who think that ſuch may be puniſh'd by Death, this being an ordinary 
met, both as to the Value, the e and the ordinary Puniſhment not Exclugeo: 
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or Conſents from the Parties; but the Party may get an Afſythmem, albeit the Re- 


"miſſion be paſt. All Remiſſions are at preſent regiſtrated in the Treaſurer's 
conform to 420 


95 Hand. 


Regiſter, 
W in the Mr 0) ets E OM as all . 7 are that 7 55 3 
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* 1 likewiſe a wikither fink as cite} in Comptes with Cutoralis Wa Send. ACT. 1 
ers, to E 85 the Oy 123 wy Loh by 98 ume Puniſhrent A Wen ELITE 


, ) EMISSIONS ws, Weg of this AR, — Silt ain ou prev 8 revious ofa of Stains, CLAIX. 
4 yr 
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the Dean of Gild's Court, upon this Act, 4 declared that he is Judge 0 all ; 
betwixt Merchant and Mariner; tho it be alledg d by the Admital th general Werde 
ſhould be reſtricted by the Nature of the reſpettives Juiiſdictions, and 7; td. Dean  Gild 
| ſhould be only Joe competent be betwixt Werken aden in Ole! Wen! fll ue 
Land, but u ** 1 "A $5 ps 64 
0 $4 by iq Wavin * ny ind; fre: 254 1 . 


CLXXXI, . FE Act related to here is the 36, an, 3. Perl I Iv. | 


4 


iner Heath N87 1 01 n 10 19A 


Commiſion implies 2 His 


SM0n00000000090000000500000600500000000790 


= — r 
18 


ee ee W=s 


| * 4 * ; be. [ e 
k 1 7 by : * 
* a B 4 * * 3 0 Es TEEN $1: oh Oh: 
Co tel WH Gd ng 8 Fe: ? 1 | yy vo}, Hu Arg Wan, «i Mee BY OR on WR $ SP AVIS te RO aki: fy; "4s vÞ+ r Den 5 
, : 4 3.44 5 « habe 
; . ee 
5 * * on J ” | N * ad * 
A * 3 * 1 „4 4 4 7 
| A, 2 N 0 # 
——_—_ * N wt tots. 
ap 8 N 8 * 4 * 
f , > & 
, * 
4 „ 
* 
1 T T 
| . 
- 
4 F . 
# 1 "RT ad ok —_ 2 1 * Ow nee ee * 1 — * 
_ — — 8 — — * — — ' 
F * g u Sn NE NE, 
0 4 17 
| 4 : 


ſn 8 5 We * i «i DOR . e (ln N ee wy 105 Hir rah ＋ Ie 


ryable from this Act, that it is there declar d in general That Acts df Parlisment 1 

x Lead ond in Reaſon und Equity extend ad furnri for reguliting future Cafes; for tho e 1 

- declaratory Ats may oft-times extend 2 preverita, yet Katurory: Acts "ſhould only ex 
tend. , fatira. Liar anicl ! 1 rn 8 bus eee e te e eee e eee 


- 4s J BY Bradl: donn 6 41 | 20 einn "3449 a ien 35-3 Sc en 3atf3 ! 


1 8 Act diſſers not one Word from the 150 AQ this ſaw Parlor and his! Deel 

* only * here by Miſtake Will 004 16 © 5 1 01 Ne d R107 mee 16/37 app #1 Tx; ” 

| | 30 9 3 1 91 11 Te rity L942 5 100 3 2 19433 2 2&3 oi T1 60 en 43 vi : „ 

'F ORE. this Act, ſucks as were at Feud with One ben us'd ordinarily. to f Me wo a 

gether upon the Street of Bdinburgh, and us d to beat the Magiſtrates ot their Officers 
When _ them; and that truly Riſe te this Act, tho the Narrative 


hex bears on i! That feveral-Perſons uſed to defirce' tht Magiſtrates in their. Erektion *. 
17 0901 br - "Council's Decprors. 7 CRC any iu, IAN eb V19921 90 EIT LON a3 


h dhe Act it is detlared;-Thar be 1;/6biys,"0# oppoſes thr Command of the Probe ö 

. S Bailies of Edinburgh, whey they are executing the 1 or Leiters from the 
Secret-Couneil, or Seſſion, or the Ordinances of their . Burg * he Paniſheg « as OY 
7 75 Dyforctmau, a3 editinat wid Popturberip of A on j AS * 56 

has been fonnd,\PThirniaked Aſſiſtance Tee Dian e Abts, . nt Pur 

if 11 Death, tho a Perſon be kill in ttie Tutgzult Decenbe- és. But Convocation at 

all ſu Tumults with Arms, is puniſhable by Death, if a Per n be murder'd, as Was. —_ 
September: xx! 1678. Andithe acting any | ing —_— Word or ' Deed, was found o * 

O17 (it 5 Fee 43 £33 Os 5 : 


„Tn r the uſing Fire lweapens within Fw is Uſcharged by this Act; and =P 


eapons,!thatk wo ſy, Halbards, Picks) Ge, arE oy allow'd, leſt innocent Perſons pafli 


on che Street might be kili'd z'buriyecdf r Moot-in- Defence of their Prifoners on ne 


| Streets, they are not{punithable; 'And this Act was found not to militate againſt the King's 
granting Commiſſions to the Magiſtrates of Edinburgh, to raiſe a Company with Fireloc 


within the Town; for the A& diſcharges only F irelocks without the 2 160 8 Conſent, . a 
Conſent. 00 nο⁰ο 1 800150 C8. (6201 T1 © A PLA FEY. > 


WI zA ncmmos doidyr 07 4 boogie Scl! 10 Pd & batl rods 40 fl. 05 erde 2 TY 
HE Ach here felatedh d is the 159 o, 160 vl. Ja. VII Tg ton bib 1 1 d. of cIxxxv. 
3601. 18 : cite nbi es 211110 01 bþ*rDIaE?)d 50 07 19.1 3 VN ama | 


Ac is plain d im ahe 7. Act g. Parl. Ro WM. aft 111 bates taut 45 go a 


1 * * * * Ph ) 
% &- * 2 d 
8 | WAI. * 


A 9187 OT 2110117 I £555 bo 911 [4 14 Þp31A9 19797 N 64 Ty * TJ cu} ts 5 be 1 7 F325 21713 70 3th : 's 


1 


E Olſeru onſthe 29 AG; Parr? Ja. V $1 K 4 bns ; 911.) 902 9419! dl o 01% * CLAXKIT: 


— 


=P woohtdy 02 5 101 97 eil 31s za zbigt of IV .of \nY .ce , 

1 Abbacy of Dunfermling wis"diſponed A {Famer VI. ina Maori rich . G CXC, 

Anne. This Law ers call M Charles ER Firſt was infeft i in hel: - and . 

lands, as Heifteo!h ler 70 Jo — Fn, — e905 003 16101610 2 8 CN 
Heerv. Tn emdhis Confirmition wal under the Great Seal, and hät the Seals and ” 

ſoripyons; of tie Stattsbr: Wee Have this (Chitin of Mirninggift from the Cement, which is 

eallld-inizheir Languages Morgenghby and ib lenfnedly treated by Milerar in his Gamologia 

fonarum: uluftifinns,; Cap: 6: ere he defines Mor gennatica to be abnum mMatutinale, 


4 


I apud Germanos Francos'# una c. ure TT wm Patrimonitm erat wixoris. Vi 4. 8 


5 4 * 
& 61 ares "Gil? un he "lo 19H, af 30m Pires fot 
LI: UI + 0 1 101 10912 H. N ont n notre 7 in 


i: \ 18 8 N Fo. 4 My 

oft] a Erin- i 57111 ) 10 %% beangttob n eit Bus 2901634 * 0 

— 151K Mice 1121 OY 0 An ERP AY $90 2 12 

Nen ö ' 71 \ * þ 
— * 
7 ; | 1 ü N k Rl fy 4 46, » Met es 2 SY . * l 0 TE ; 
| d , OF A A a T% \ 11 175 # i C12 $) 1 Is ae . 
1 * 11 [x38 > 21 118 ; 1307} 3 1 


1 FIR 15 1 55 A 0 Een i e le (ar that willfl Hearers of Mai cx. 
| be execured t > che Neiths bow ſooh they ſhall be found guilty; or deck- © 

W520 Fugitiye; ſince no Man by out Law dies upon his bein enounc d Fugi- 
ative, exee Lins 155 NN of Treaſon s and willful Heating Maſs is not Trea- 
"fon, EVEN 16149, 4 03+ $8! 4510 2 2 tt mo 

wad 1 HAT as this AR i is conceiv', the willfi Hearing or Conceal- 
18 he 

> 1 


g by 2 or being denoune d Wir efore | 
Privy Council: | L 007 . * VI. AY 107 el 8 45 | 


. N a o 
4 5 * * + 3 , * 
219. ; 15 2 1 2 180 1 


# 
S 


. wg | Popes - | | Ohfere, 


” bs 3 8? 25 * i C6 tbh : — Te * 


Ir Gronce Mickengn 5 T7730 Ve III. *. 


Sr rr * "TI — 


CT  Obferv. Mm Paar willful W are only puniſhable, and the Word willful was added, 
N be mmm ens. ther Mas: out of Qurioſſty, or may be preſent by Accidener And in all 
. 1 that concern Religion, ſpecial Heres. 'owning and continuing makes the Crime, 26 
88 her N ſuis ;, and therefore the Defender may purge himſelf his Oath as t6 his 
Intentlon, 4 ate cannot be otherwiſe proven: And 4 1 1 think this ſhould hold with 
theſe that are preſent at Conventicles, either in Fields or Houſes, fince cheſe are leſs Crimes es 
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But becauſe ſome Thought, that that Act did abrogate this Act, as if Prelats needed not the 
Conſent of the Patron to ſuch” Tacks for Nineteen Years, or Five Years reſpective ; there- 
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nothing ſhould. have been done without his Conſent, and for that Reaſon, Clericus nec reſi- 
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nefice, if be fell Poor, and the Perſon preſented was to give his Oath to the Patron, for pre- 


ſervation of the Temporals. - ' 


Tus Conſent may be adhibite by the Patron, either before, or after the ſetting of the 


Tacks, C. 20. de jur. Patron. dubitatur; whether a Patron may n a Tack ſet 
in his own favours, ſince his accepting is equivalent to a Conſent, and 

in rem fu. FOE} ++ FF | 
"2 95 Tacks ſet for longer Space than Three Vears, be null by this Act; yet if they be ſet 
for longer Time, they will be ſuſtained, if the Tackſmen reſtrict them to Three Years al- 


: d 


lanerly, July 18. 1668. Johnſtoum contra Howdoun, even as tho' a Bond wanting Witneſſes be 


null, if the ſame exceed an Hundred Pounds, yet it will be valid if reſtricted to an Hundred 


Pounds, and this ſeems to be received with us as a general Principle in the Interpretation of 


all Statutes, both as to Time and Sums; and therefore tho" by the 36. 4, Parl. 3. Ja. IV. 
Tacks of the Rents of Burghs be declar d null, if ſet for longer Space than Three Years, yet 

by the ſame Reaſon, they ſhould be ſuſtained, if reſtricted to Three Years. This ſeems to 

be ſomewhat dubious, in reſpect of the 175. All, Parl. 13. K. Ja. VI. and 5. Act, Park z. 
Ch. -— vg declare all Writs, without Exception, null, that are not ſubſcribed before 
AWA 91 . Gd 3 


THESE Abts are explain in the 36. A#, 2 Parl. Ja. VI. 


I the King's annex d Property ſummarily, by vertue of the 41. Act, 11. Parl. Ja. II. Be- 


cgcc.uauſe it is probable the Warrant granted by that Act; was thought dubious, and ſome- 
what ſevere in the Analogy of Law, Vid. Ob/erv. upon that AR. A Provoſt is in our Law 


no Prelat; and therefore Tacks ſet by him are null, without Conſent of the Patron, Hope 


Ces, Sc. But that theſe ſhall remain inſeparably annex d to the Crown; and from this 
it may be obſerv'd, that to this Day, all Caſtles, Palaces, Woods, Parks, Forreſts, Paſtures, 

Coal-heughs, and Offices, are to remain inſeparably with the Crown ; and therefore except 
they be expreſly diſſolved, they fall not under Diſſolution: This Part of the Act is renewed 


by the 235. AZ, 15. Parl. Ja. VI. This Diſſolution is likewiſe only in favours of kindly Te- 
_ nents, and ancient Poſſeſſors, and of ſuch as ſhould pay their Compoſition betwixt, and the 


Firſt of Auguſt, 1595. 1 . 
THIS AR is explain d, Crim. Prack. Tir. Injuries, Num. 6, 


DV this Act, the Duty granted by the States to the King upon Wines, is to be charg d for, 

by Letters of Horning; and I find by Act of Council, February 21. 1581. That a 
Commiſſion is granted to the King's Maſter-houſholds, to break up the Doors of ſuch 
Merchants, as refus'd to let the King's Servants Taſte their Wines, to the end they might 
choſe the beſt for the King's own Uſe, but -this certainly preſuppoſed that the King would 
pay for the Wines. IE Daphne Fa El Ric g oy e 43 


a general Law, annul Rights granted to private Perſons, without calling them, and with- 
out the hazard of the Act ſalvo, tho' any one private Man's Right cannot be declar'd 
null by the Parliament, without citing him. 7FFFFTTCTC = DATE Tt FEM 


F. this and many other Acts, it is obſervable that the Parliament may, and does by 


7 L Y this excellent AQ, a Horning or Eſcheat following thereupon, cannot be taken away, 
D and declard null 1 and Diſcharges, which were alledg d to be prior 
| to the Horning, ſo that the Eſcheat could not fall, the Debt being pay d, except the Pro- 


. 0442 To on 


cannot be Author 


IHE De fer of this AR has been, as 1 conceive, to ſecure ſuch as had intrometted with 


T1 Diſſolution of che King's annex d Propert has ſeveral Specialities in it, as that it 
I Xſmall not extend to the ſetting in Feu- ferm of Caſtles, Forreſts, Coal-heughs, and Offi- 
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+ - Forreſis, n 


1680. give their Opinion to the Lords of Exchequer, chat all ſuch new Evens Man by 
ſtopt; and it appears to me very clearly, that all Forreſts are not the King's Forreſts, by 
comparing Cap. 17. leges Forreſtarum, which Treats of Crimes committed in the Kings For. 


reſt, with Cap. 21. which Treats of the Deliéts committed in the Forreſts of Barons, and 


de Infeft, cum libera Forreſta. ee e ee 
Olſerv. 5 ördains all that Hunt within ſix Miles to 


lis Majeſty's Caſtles, Woods, Parks, or Palaces, to be fin d in an Hundred Pounds, is in 
Jeſuetude ; and it ſeems then only to be obſerv'd, when the King Himſelf dwells in His 
Jaſtles, and uſes actually to Hunt in His Woods or Forreſts ; this Act hearing, To be wad: 


HAT that Part of the Act which 


* 


52 


* 


for His own 4 a Fab or at leaſt this Privilege ſhould not be continued to Caſtles; or 


Forreſts, whic | 1 
VIDE Obferv, on the 23. 4G, Perl s. Ch En | 
5 þ HO this AR ſay, That the Lords of Seſſion were not oblig'd to fit down till Nine a Check; 


= f a pers clearly, that they were oblig'd to fit down at Eight by the 49. AG, 5. 
arl. Ja. V. . „ „ . 


has diſpon d to private Subjects. 


; T is obſeryable from this excellent Act, that where eyidents are not thought neceſſary to 

1 be kept, there is no Reaſon to grant Certification againſt them, after many Years ; and 
therefore the Lords refuſe oft Iimes to grant Certification againſt the Grounds and War- 
rants of Apprilings, ſuch as Executions, tho' they cannot de produc'd after Twenty or. Thi 
ty Years, ex paritate rations, tho the Act ſecures only againſt the not producing of Procu- 
ratories, and Inſtruments of Reſignation, and Precepts of Seaſines; and Fuly 1680. Strowan 
contra Earl of Athel: This Act was extended to ſecure againſt the Production of the Decren 
of Compriſing, and Decreet whereupon it was led, albeit this Extenſion ſeems Dangerous, 

ſince thereby great Eſtates may he carried awa by null Compriſings, and {mall Debts, which 
might be ſatisfy d by leſs than a Years Intromiſſion, whereas none or ſmall Prejudice can be 
infer'd from not producing Inſtruments of Reſignations, Sc. It is obſervable that this Pri- 
vilege of not being oblig'd to produce ſuch Papers, is only allow'd to ſuch as are, and were 
in Poſſeſſion for Fo ,, moon font; ont”; | . 


THERE is likewiſe in this Act a pre/immptio juris founded, that theſe from whom Lands 


o 


are appriſed, will induſtriouſly abſtract their Evidents; and therefore the Lords uſe to be 


CC. 


CCXVI. 


Cod. Tit. 14. Ne 


very favourable in granting Certification againſt Compriſers. 


% 


T HE Act ſalvo jure is {ill ſubjoin'd to Parliaments, except here where it is inſert in the : 


Y this Act, Lords of the Seſſion, Advocates, Clerks, Writers, and their Servants, nor 
D no other Member of the College of Juſtice, nor no Judges, Clerks, Gr. of inferior 
Courts, 77 take Aſſignations to Pleas, which is conform to the Civil Law, Lab. 1. 
iceat potentioribus patrocinium litigantibus præſtare, vel act ines m/e trauſ- 
erre. 5 


Nota, TAE Right 25 by them is not declar'd null, but themſelves only putiſhable ; and 
the Reaſon ſeems to be, B cauſe when they are depriv'd from being 4, Advantage 
they had over 1 is taken away, and which Advantage was the Reaſon induRive of th 
Act; nor ſhould the Puniſhment be extended beyond the Cauſe, which is alfo conform to 
the Opinion of the Czviliahs. Vide Vin. ſelect. Dueft. jur. Cap. 1. But it may be doubted, if 
he who takes ſuch Aſſignations, ſhould not be liable to refound che Damages which are oc- 
74 805 by taking ſuch an Aſſignation, ſince it is a Principle, that Damage is ſtill due where 


5 the Injury is done to any Man againſt a poſitive Law, tho that Law ordain not Damage and 


Inte- 


5 FR Ig. * 
* i 


= to | by ay And i in « this Caſe the taking lach  Aﬀgnations is declar'd unlapful; 3 and "KC! 
is done agginſt a poſitive. Arr.. BL TIES wy 
Ir HoOur this the Party injur d is not repair d; for tho' the public Intereſt, vel g in N 
3 be tepait d by the ane yet rhe Ineveſt of the Perſon les“ whic is 
No opted. © adtic 01 A od 4 520 1% 360 ; bas. 1 Se Bun zun 
JEPRIVATION is A es moi e and: ſeldom a on arable Paine) NN 
PL Members of the College . and a Plea may be 
worth s great Sum, and their Employment wort nothing; whereas Damage, as it is a natu- 
ral, Jo it is a moſt commenſurable Puniſhment; / Becable this Act diſcharges only Members 
of the College of Juſtice-to buy Pleas, therefore it is ſtilt law ful for them to take Aſſignations 
80 Pleas 2 a5 A Donation, Jay 30. 1658. For as this falls not under the (s Prohi- 
ution.of the AR, ſo it is not preſumable that they will be as keen in p "he em Proceſſes, 
as theſe for which they have Paid out Money: Nor were it juſt to make the mbers of thie 
College of Juſtice incapable ofa their Friends and Relations Liberality. e wh ; 
By this Act, Advocates Servants do pretend they are Members of the of Jutoe 


becauſe we-this AQ ſays; Their Servants, and other Member. -15>F > $55: 


\this Act, and: the Rubric, diſcharges only che baying Acbatbable Lands + Teinds, or 
Pollen any, and ſpeaks nothing of 'Moveables, nor even Heretable Bonds, mobil 
dinaril/ accounted viiorit natures yet the Lords do no ob puritutem rationis,” 
AG to ſuch as take Aſſignations to moveable Debts,”0rany-otherdebateable Rights: Is FAT. 
| Tax s; Act uſes to be fo interpreted, as to be extended only to the Members of the 2 
ſpeRtive Courts, who take Aſfignation, to plead befordtheCourr Where the Rn und thus, 
ik an Advocate mould take an Aſfignation to x Plea depending before an Inferior. Court, it 
may be urg d that this Act ſhould not reach them, becauſe he Ba not Influence before that 
Courts but if he ſhould go and plead before chat Gourt, as an Advocate * 15 before any 
Court, then the Act would reach him alſo. 


Item, Tuo this Act does not ſpeak of Prourators before Inferior © Courts 21 the Word 
Adovcates ſeems to comprehend: them. Oy 4983 3] 5 


ders Hh this | 


| * this AR-Cantion is 10 be found in | Gatos of Legions 80 the Velen regte 0 cry 

. tho cautio jurator ia be ordinarily fuſtain'd where 'Perſons cannot find other Caution- 

thou. eg it is not ſuſtain d in this Caſe, July kay W_— becauſe this Act ſays; That by 

is moe theſe Defence | vinſl Heco, D 8 therefore \ the Defen- 
75 . 1 


emovings or Ejections, is not: obliged t ution where the Defence can 
inſtantly verify'd.” — altho' it has been doubted, — this Caution is to be found 
at the proponing — Defence, or at the firſt Term aſſign d by the Act, yet it is clear that 
the Caution ſhould be found at the firſt Term aſſign'd by the Act, both becauſe this Act 
ſays, Thgt the Caution Mall be found at the firſt © Diet 4 Litiſcomeftation and becauſe there 
muſt be ſome Time given to find Caution. 5 

Nota, THAT in the Brieves of Diſſaſine, which was the ſame Thing of old that Ejefion 
6 OW, Caution was to be found, as here, by the Defender, | Von. Attach. Cap. . 1 
um. 2. 

FoR clearing "Be Miſtake 4 in the printing of my Oriafinals, Pay e Te my Mating was, 

at there may be Perjury in cautione juratoria; as for Inſtance, i rſon ſhould depone 
| that he could not find Caution for the violent Profits; and yet & could be prov'd, that 


—_ a Perſon who was "7 Ee: 2 to hs Caution: : TR I think, would infer 
mT" 


FJ? * this AR ; it is W that . Days after the parlament 3 18 proclaim'd, wa COX n 
EY before it meet, Four of every Eſtate ſhould meet to receive Articles to be preſented 
to the Parliament, but this is now in Deſuetude; for no State can now meet, except 
the Burrows, and yet ſometimes the King writes down to call whom He 25 15 to name to 
meet and conſult previouſly what Laws are fit to be made in the future Parliament. 05 
Bx this Act alſo it ſeems that nothin on be preſented in plain Parliament, by any of the 
Members of Parliament, but that every ing muſt be firſt Ee in the Articles for ey 8 
4 Confufion'; and this Act was made uſe to that Purpoſe in the Parliament 1674. (62 5 ALE? 
rapoſal made then for pear 4 Committee of Grievances. To which it was then anſwer- 
1 that the Articles A but a Committee of Parliament, they could not © h their ow. 
E and this was rather directive than reſtrictive. _ e 


|; This ARtis f explain d, Crim. Pratt. Tit: Written of the Lords, Nun. 7. 
b 1118 AR is s exphin Crim, rats 7 Ti Paricide. Sy 
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| waſte or ruinous Lands, as have not been inhabited for Three Tears; or ſhall be waſte and not 


2 


| [+ / 3 3 on Co 1 hs | Ge a ; 2 | 2 : ADS, my 5 7 7 | 
Mir 'Grorcs Mac! es WORKS. Vol! 
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k 1 205 ENG I ST et acts, 91 r 

Att, 4 Perl. Ja V. where Liferenters are to find 

B this Act alſo, a Power is granted to the Magiſtrates of Burghs to cauſe repair 

1 : . hat 7 , | a.) 

burnt and waſte Lands; but yet ordinarily the Magiſtrates of Burrows uſe to give in Petiti- 

to force the Heretors of ſuch burnt Lands to oper 
to fell their Part; and when there are many ſmall He. 


8 * 4 e 0 1 , we 8 5 o 
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their burnt Lands themſelves, or 


__- For concern'd, the n Warrant to the Magiſtrates to regulate their Venditi- | 


ons, tho? I know it hath been g'd that the Council conldnot do this, becauſe it was an 


| Javerſion'of Pro rty, and that this was only competent to the Parliament; and yet the 


Council-haye ſtill been in Uſe to do ſo for the common Good of the People; nor is any Man 
4 Loſer, ſince he may repair by himſelf, and if he will not, he gets his juſt Price. This was 
granted to the Magiſtrates of Edinburgh in Anno 1676. Publice enim intereſt ne civitatis aſd 
Aus deformetur, & ideo conflitutum efty L. 4. C. de Jur. Reipub. areum collapſam poſſe 7 2 
diftrahi 52 prof ietarius monitus eam reficere non curaverit. V. ide L. 46. F. de dam. inſet?. | 
ave ſeen — in Auno 1636. at the Town of Ediaburgb's Inſtance, againſt ſeveral He- 


 xetors, before the Lords of Seſſion, for ordaining the Heretors of theſe Houſes (upon which 
the Trone-Church now. ſtands) to denude themſelves of their Right in favours of the Town, 


ob utilit atem publicam, and to appoint Four for them, and Four for the Town, for valuing 
the 1 Price may be paid according rr. U 
Hor to prevent all ſuch Debates, it is appointed by the 6. Ad, 3. Se. Parl. 1. Ch. II. 
That the Magiſtrates of Burghs Royal ſhall cauſe cite all fuch as pretend Right to any fich 


inhabited for other Three Tears, to repair the ſaids Lands, with Certification to them that if 
they do not, the 77 will cauſe value the ſame by certain Perſons to be choſen for that 
Effect, and to ſell the ſame: Which Sale ſhall never thereafter be quarrelled. So that it ap- 


pesqars that after this Act, the Privy-Council can ra no Warrant to ſell, except in the Terms 
of this Act; at the leaſt they cannot grant any 
vate Account, or even for beautifying the Town: But the Privy-Council has ſince this 

| Ea a Warrant to force private Heretors to ſell and accept their Price for making the 
Entry 


ſuch Warrant to build or ſell upon any 4 
Q, 


| to the Parliament-Houſe more and convenient, tho” it was alledg d that this could 
not otherwiſe be done than after Three Years, and in the Way preſcriv'd by the Act of Par- 
liament, which has made no Exception of any ſuch Caſe as this. And if the Council could 

do this, they might as well have made the Act of Parliament itfelf; for the Power granted 


to Magiſtrates by Act of Parliament, proceeds upon the ſame Motive of public . 


Ir might likewiſe have been alledged, That whatever the Council might have done in 
Caſes of abſolute Neceſſity, as if the Parliament-Houſe had wanted an Entry altogether ; yet 
they could not invert Property merely for the Conveniency of enlarging the Entry, beyond 


what formerly ſery'd in our Predeceſſors Time. | 


to make their Men-Tenents and Servants anſwerable to Juſtice, and to redreſs the 
Party skaithed: Which Obligation is not alternative; and therefore the Council in the 
Caſe of Leith and Grant, Auguſt 1680. did find that the Landlord was liable for the Skaith, 


B. this Act, Chiefs of Clans are not made liable, but all Landlords and Bailies are obligd 


tho' he ſhould preſent his Men. 


who ſhall be provided to Biſhop- 
lves were not reſtored to their 
Ja. VI. in Aung 1606. 
elcended on, — 

— ea. | en on, th 1 
Miniſters ſhould fit in Parliament, becauſe ſo many ented the Church in Time of Po- 
pery; but remitted to a Committee to conſider what Revenue each Churchman' ſhould have 


$ ric ee is 


for defraying that Expence, and who ſhould be elected. 
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Ix this AR likewiſe it is declared, Ther thic Reftitation ſhall be without Prejudice to the ACP 
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IC "21 JA DG JON A 
| Ti obſervable, tat Kirk-pards have in many Things in. out Law the ie Privilege 6 ocxeaty | 
I Kirks; and therefore the killing or wounding of Men within Kirks and Ki kyard,.are. © = 
2 puniſhable. in the ſame Way, 118. 4#,-12. Parl. Ja. VI. and the Raiſers. of Frays in Kirks .  ,* 
and Kirk-yards are puniſh'd in the ſame Way, 27. Act, 11. Parl. Ja. VI. And y the 83. _ 
6. Parl. Ja. IV. Fairs and Mercats are prohibited to be kept within Kirk-yards, as well as | 
within the Kirk: As alſo by the 86. Af, Quon. Attach. Courts Civil or Criminal within Kirks + VH 


or Kirk-yards, are forbidden; all which is conform to the Canon Law, Cap, 5. de immunitate 


Ecclefiarum, & Cap. 2. h. t. in ſexto Decretal. By this AR, Letters of Horning are to be 
directed by the Lords of the Seffion, for bigging r hend Dies. and for makin Sas 
and Entries to Kirks and Kirk-yards: By which laſt Clauſe, it would ſeem alſo that Heretors 
would get Letters of Horning againſt any Heretor who lies betwixt him and che Kirk; t 
give him a ſufficient Way to the Kirk ones his Land, albeit the Words bear only, That. 
there ſhall be Fabien Stiles and Entries in the [aids Kirk-yard Dikes. But when any Thing 
is allow'd in Law, all is underſtood to be allow'd, without which, that which is e efly al- ' 
hoy d, Tanner be ufaluty yer Log bu. uotfion, Fand"37; 2647 NErwrxe Nerds of Carcaſſe 
and the Sheriff of Galloway, that the Lords refuſed to grant a Seryitude thro' a private Mans 
Lands, even for a Way to the Church, except the Purſuer could prove immemorial Poſſeſſinn , 
And to reconcile this Difference, it ſeems that every Man muſt have ſome Way to the Church, + 
but that he will not have Right to any ſpecial Way, if he ſeek the ſame upon the Account of. 
Nearneſs, except he can prove immemorial Poſſeſſion. . Mornatius ad L. penult, F. de juſt. 
1 aro a e Law is * a ane | arm To whom a Coal found in a 
urch-yard, or Trees growing there, will belong, whether to the Heretor, the Poor, or the 
Patron? Or if the Trees will belong to the Minifter? eee eee TOR Poor, o the 


JT HIS AR declares all Alienations of the annex d Property to be null, except where they CCxxxnt 
. 15 ſet with Augmentation of the Rental; and therefore to this Day, there is ſtill ſome 
mall Augmentation made: But it has been doubted, whether if the Charter bear an 
Augmentation: But yet it can be proven by the Exchequer Rolls, that the Lands paid more 
formerly than is expreſt in the new Charter. If in that Caſe the Alienation will be null, and 
 Fronerae bf Howes ror wo. the Fegar been, 
former Gamers, yet ſeeing the Hazard by this AR of Parliament, he ought to have looked | 


// f Es gh rp on 
I find the 233. and the following Acts till 240. of this x5. Parliament of King James VI. 
were at firſt Statutes of Seſſion, inſerted in the Books of Sederunt upon the 14th of March : 

1594. and here in 1597. they are turn'd in Acts of Parliament, without mentioning that they 
had been Acts of Sederunt formerly, as uſes to be done when the Parliament ratifies fuck 17.4195 
Acts. It fn that it was rather the Exchequer's Part than the Seſſion's to have regulated th | 
King's Revenue and Property, whereunto all the above-cited Acts relate: But about this Time 
I find in the Sederunt Book, ſeveral. Acts ingroſſed, bearing to have been made by the Lords E 
of Secret Council, Seſſion, and Exchequer, met together, which is like the ſeveral Chambers 
whereof the Parliaments of France conũſt, who conveen all together, when any ſolemn Ar- 
reſt or Deciſion is to be pronounc d in purpuris, as they call it: And theſe Acts being Decla- 
rations 'of what was Law, in Relation to the King's Property, it was more proper for the 
| Seffion to have made ſuch Acts, than for the Exchequer, who raiſe the King's Rents conform 
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FHs AR declares, that all Alienations of the annex d Property are null, if they be ſet cc - - 
1 otherwiſe. than in Feu- farm; and therefore if any Part of the annex d Property be di. 
© poned to be holden Blench or Ward, the Alienation is null: And I conceive the trus 

Reaſon to be, Becauſe originally the annex d Property. was allow'd: to be diſpon d for impro- 
Jing His Majeſty's Rent, which. cannot be, except where there is a yearly Rent paid. And. 
albeit ſometimes the King and Parliament may diflolve. the annex d Property, in Order to a 
Diſpoſition to be made to a Perſon who has deſerv'd well of the King and Chas in which 
the improving His Majeſty's Revenue is not deſign'd ; yet the ebe Nature of Annexations 
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not be ſet in Tack, nor diſpon d. 
5 ae to the King out of every Boat: And the eemingof this Act is, that it cannot def ſet in 
Tick without'a competent Duty ; for it is ſet in Tack for 4 juſt Ayail, and could not be well 

otherwiſe colleted; but this Pag 4 Caſtality ty, It is Jar 25 and ſo except the Duty be 
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De batlons, but in E: 
& A: the Regſot of this Specialty „ Becauſe the Sn perior 18 Dominus dire t Us, and ſo has 
a true Intereſt in the, Lan Fig 9 i Vaſſal pre Ky any Intereſt, he is oblig d docere. de 


titulb, to ſhew his Intereſt, arid 


clamation, or by Way of Action, or by-a atute, as h png ordain all Evidents to be oduc'd 
betwixt and fuch a Bay; but nothing, FS a NAME. or Improbation, can declare the Eyidents 
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H contain d in the Infeftments, ae that if Two Terms run, the Feu 
or by this Statute "declaring, that if th. Feu. duty be unpaid for 
the Feu ſhall be dull. Br th 

contain'd in the Infeftment, "That the Irritancy upoh this Act may be purg d at the Bar; but 


Txritangies upof Clauſes in Infeftments cannot be purg d at the Bar, becaule they are incurr d 
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mall be null; 
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IIx offer Was made of the Feu- duty, büt refug d, wo this al uo ig 1 FFT 1. 
duction 19 pprfefd e Hoc Copite, except: it be infta 
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td to-think' that Com anon will not be ſuſtalg d to. take off this Irritancy, ; for tho 

Compenſation col/t” debitum; yet NEE | isa re ee due by ch che Vaſſal, and which is cn 

ed more that the Value of the 8 Peu ty it ſelf; hut yet if the Vaſſ; come. and offer humbly 

to dis Superior before the Term of Payment, C zompenſation. of as much as is due to him in 


Payment of the Feu- duty, Queritnr, if this will not be ſufficient, it may be doubted whether 
a Minor will be reſtore againſt the not. Payment of his Feu · duty „ſince it is not juſt that the 


Superior ſhould be prejudged by t minority of is Vaſſal, or. Pak the Nature of the Feu 
ſhould be thereby inverted ; and 4 oy % _ oubted whether this pe oak will be in- 
curr'd by him who was hindred vi major ment, as by being taken and detai 


Ptriſoner, or carried to remote Gude, on 3 he Feudal Law in other Caſes, this s | 


excuſe 4 mora, and from all the n that follow w- it. 
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Was his true Superior, and What he is to do in'thar'Cale. 


tum, 1 allowed the Vaſſal to purge, tho in the 
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Pais ſhall not ſtop nor ftay the ather. © 
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his Day come; and what if it be fuch a Preflation us muſt be performec 
VIII. Ir the Vaſſal will amit his Feu, for not offexin where 
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"== much uſe the Lords to fayour the Vaſſal againſt Tuck W Te tancies,. Wi a 135 
in the Firſt Part of it, an Irritancy for not 1 ind of the " Feu-duty / petatur 277 7 
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Ta) 15. Lede. Earl of Mer contra his 
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were omitted in the Clauſe irritant it ſelf, 
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able, but by the Gn Law it was. 


Ix"Tacks alſo with us, the not 2 of a Tack: duty "for Two Years © or Terms infers 


an Irritancy, November 23. 1 609. array contra Nisbit. 110% 1611, Seton of Baro FO 
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5 and tha A 
Act is here ratify'd, and thereto is added 'Confifcation of oſt oY a y w | 


8 Parl. 16. Ja. 6. It 8 appointed that the Contravee ers of theſe Acts, m Ae 1 acer 
before the Council or the Criminal Court, and when belt 


en the are urſu d e. the Co it 
"Fr may that they ſhall not loſe the Right Hand. an A uneil, i. 


T may be argu'd et this Act, that Where there are Two Puniſhmentsa pointed by Tw 
different Laws the Laſt is not added to the Firſt; but either i it antiquats the Firſt,. or elſe e 
of the Two can be only regularly inflied, for elſe this Act needed not ſay, Haie. that the ue 


Fox that 6, Act, 16. Parl. It may Ukewiſe be obſerv 4, that the Secret ( OE FR. - No, 
Judges competent to Life and Limb, Tack as the Amputation of the Right Han | 
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md, is a Part of the Prerogative ; and. by the Eſtates there were mean 4 ſome of ere De * 
Eſtate, taken by the King for 2 vice.” p he x e IK 


{Fxomw' this Act it wit urg d in the Lata Haben Caſe, That - By hi s AG it is clear "OP 
am we had 4 different Standard from England, which is to be a eny ig 15 5 
I. T's Ar it was awful! to melt down Current foreigh Coin, cauſe this AY allows it to! to; ih 


Nee, This is the Fir Aer that mentions the genbrul of itie Min e's Office, as diff 5 
from the reſt. erent, 
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| Tranſportation of Wool and the like; and this Act as to oo is , ol ratify'd, 
Power is allow'd to the Echequer to tranſport Wool ( (dal tis A) AF wo, #7 19) 
Pari 1. Se. 1. Ch. I. But even this AR diſchar Yo only by Inde, but not Licence 
ool by t 354. 45. of * ſame Pare 
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de with Forei is declared to be His Majeſty's ſole Prerogative ; and 7 bl 

fore, ſome think His Maje! New — imp | foreign Commodities, what he thinks Conve- 

CCR” | bark ; for ſince 1 diſcharge the Trade il He Pleaſes; it ſeems tofalloy „th Demay 
| en it as He pleaſes. 5, 

"Ry this Aken abc. of the Cuſtoms is to be put. upon all Commodities, chat is to fay, . 
2 particular index of the 7 uſtoms impoſed upon every ſeveral Commodity, is ordain d 
to be made according to ett etters. of the FAphaber, and this hasyaried in everal 1 N Se. 

ſent 4, b, c. pony Da 
Vum. 3. where this rinlege as enn Cuſtoms, is formerly declar d; an 
non Law this was 8 dec lata mg to Princes, Vid. Perez. ad EY oa Tit it, 18, 


Num. 13. © L. 5. C d Jure . fic where it is ſaid, O Officialibus volentibus ea capere deber 


nieſcere. ; 

"Þ ROM theſe Words of this Act, Alte ie £ it cannot be deny 4 that His Miete isa free 8 
of Sovereign Power, havand als great L ilerties and . be the Laws of this Realm, 
and Privilege of His Crown and Diadem as any other King, Prince, or Potentate whatſoever : 
It is obſervable, that our Kings are her acknowledged to be Abſolute and Sovereign Mo- 
narchs, as is likewiſe more fully: declar'd by the 1. A#, Parl. 18. Ja. VI. In. which i 1810 is ſaid, 
Whom the hail Eftates of their bounden Duty with maif hearty and faithful affettion, humbly 
and truly acknowledges to be Sovereign Monarch, Abſolute Prince, Juage 6 and Governor over 
all Per ſons, Eſtates and Cauſes, both * iritual and. Naku within His ſaid Realm: By nei- 

ther of which Acts, I conceive our are ſo Abſolute, as that they have a Tyrannic, or 

Deſpotic Power, but that they are ſo Abſolute, as that they have Power to do every Thing 

that is juſt and reaſonable, tho they be not thereto empowered by particular Acts of Parlia- 

ment, and therefore they are ill Subjects, and worſe Lawyers, Who allow. the King to do 

nothing but that for which He can ſhew an AR of Parliament; ſince His being an Abſolute 
ue implies this innate Power ; and therefore it follows by a better Conſequence, when 

is controverted, that the King may do the Thing in Controverſie being reaſon- 
abe ft is Power be not as to that Point —— by a particular Act of Parliament. 
Ir is likewiſe very obſervable, that this Power of a * Monarchy does not flow from 
the 2 5 8 but is His own Right ; for no Act of Parliament grants the King any Prerogative, 
but only declares by way of humble Acknowledgment, what His Prerogatives were, Princi- 
pibus, ſays Tacitus, ſummum rerum judicium dit dederunt, fi 415 obſequis gloria relifta eft, 

L. 4, Armal. Vide Rings hold on the 15. AF, Parl. 1. II, where our Parliament ac- 

Pg f that our Kings hold their Crowns from God immediately. Vide Aa. 52. Bork: 


2 know ſome pretend that the King J Power i is qu 5 declar d to be abſ olute on in e 
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this'is very Hen he Pe for He is here declar d abſolute in relation to His laying at * Cu- 
ſtoms, in which the Pope is no Wa concern'd; and generally the Gol Rigs in relation 
to Eccleſiaſtic Rights, is 1 to be RS, not ned, 3 9g in Ci Ws. is ſaid to be. 
abſolute, and not ſupreme, 158 
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* the Goods which they and the Names of the Merchants and Owners, are yet in 

-- Obſervance; but the Merchants do not ſtill make Faith upon theſe. Points, as is ap- 
COLVIL pointed by this 257. Aer: And if the Keepers of the Cocquet abſent themſelves to the Pre- 
juadice of the Merchant, or take more for the Cocquet than the Sum of Forty Shilling. 
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His Ad, ppointing Three Burghs- Royal to be made in Nintire, One in Lo- 
T Net, appointing Three Burghs- Royal to de, One tire, One 


A Burgh-Royal in the Lewis was unjuſtly oppos d by the Burrows in Auno 1636. upon 
Pretext that it would communicate their ah, to Foreigners and Strangers, Vis. le 3 
ers, who offer d to come and ſettle there: Whereas it wauld only have dilated 


prow d our Trade, and theſe Foreigners had preſently become Scoriſmen 


N 


Sheriff-Clerk's Regiſters: But by this Act all Letters of Horning, Inhibitions, Interdi © © 
ctions, and their Executions are to be regiſtrated in the Regiſters of the reſpectibve 

Bailiaries, Ste wartries, or Regalities, within which the Perſons dwell, againſt whom theſe Exe- 

cutions are; but if theſe. Perſons be out of the Country, bay mult: be :denounc'd//at the © 

Mercat Croſs of  Edimburgh, and Pier and Shore of Leith, and not at the Head Burgh of 

the Stewartry, Bailiary, or Regality, F«ly. 4. 1666. Cuninghame contra 1 na. 


that 
becauſe this Act of Parliament ſpeaks 75 of Perſons dwelland within the Kingdom: But it 


Eſcheats of Perſons out of the Country may fall up- 
on Denunciations at the Mercat Croſs of Edinburgh, and Pier and Shore of Leith? Or, 
Whether Liferent-Eſcheats will fall, except the Rebel be denounced at the Head Burgh of 
the Shire, Regality, or Stewartry wherein his Lands lies? Since if he had been Within 
the . he ought to have been denounced in the reſpective Juriſdictions, within which 
ALBEIT r this Act appoints all Letters to be executed within Regalities and Stewartries; 
et if theſe Juriſdictions have no known Head Burgh, the Eſcheat will. be ſuſtain d upon a 
Denunciation at the Head Burgh of the Shire, January 7. 1677. Scot contra Dalmahoy. © 
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TDY this AQ, all Hornings, Relaxations, Inhibitions, and Interdictions that were to be re- cct.xv:; 


(rated in Inferior Regiſters, are ordain'd to be preſented judicially before a Notar and 


our Witneſſes; which Formality is thereafter found not to be neceſlary, and is abro - 


gated by the 13. Ali, Park, 16. Ja. V. 
VIDE Crim. Pradd. Tit. Theſt. „ 
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SE the en at ime to a Value, ſo the ſame Piece CCLXVII 
N SE the Money had riſer to Value, ſo t ſame Piece a 


DD of Money which 


of Money which paſſed formerly for one Penny, was worth Ten the Time of this Act; 
therefore it is ju 


Hy appointed by this Act, that all the Unlaws ſhall be raiſed, ſo that 
(that is to ſay, before the Firſt Parliament of Queen Mary) ſhould be fineable in Ten Shil- 
ling of the Money current the Time of this Act. Gel. L. 20. C. 1. tells us, That the Romans 
were in this ſame Manner forc'd to augment the Penalties of the Tuelue Tables, becau 8 Lu- 
cins Veracius took pleaſurè to beat all that paſt him, becauſe he was only to pay 25 Aﬀſes for 


every Blow, according to that Law. 8 


THIS Act is explain d, Crim. Praft. Tit. Beggars. Cc. xvnn 


+ liable in the Contravention as if he had found Caution, tho he has not found Caution; 
it being unjuſt that by his Contempt he ſhould: put himſelf in a better Condition. And 


it is 1 the 1 J that an appearand Heir's Liferent-Eſcheat falls to his Superior in the 
fame Way as if he 


as if he had entered, ſince it is unjuſt that the Superior ſhould be prejudg d by the 
appearand Heir's lying out. 5 ee e e ab oi 


Obſerv. II. Trar by this Act, when any Man finds Caution, being charg'd with Law- 


Option, as in other be 


burrows, he who raiſes Lawburrows has Action againſt either Principal or Cautioner at bis 


as in other pecunial Obligations. Which Words, vis. As in all other pecunial Obli- 
gations, arę added, becauſe by our Law, he who is a Cautioner ad factum 8 (uch 
4s they are who become Cautioners for Executors, Meſſengers or Tutors, Ge.) is only liable 
after the Principal is diſcuſs d, becauſe they being only Cautioners for the Principaſs Per- 
formance, it muſt be firſt known whether the Principal has performed: And thus the bene- 


ficium diſeuſſionis, that was of old competent by the Civil Law to all Cautioners, is on | 


nere, tba M60, i only 

2 by our Law to ſuch: Cautioners only as become Cautioners ad factum pra- 
48 mM. x 15 2 1 Wt . ? w . : N VN „ % 7; 025-0; | 1 10 f 414 17 WL) ; 
HIS AR, appointing that the Pains o 


_ appointed by the 3. Aer, Parl. 2. and 12, AF, Parl. 6: Ja. II. even as the Pain of 
cial Lawburrows is to be MOL BE nk and the Party, by the 77, A&, Parl. 6. 
KA) | | rn Ws Mi pans, TL, 
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T the general Bond ſhall be divided betwixt the cia 
King and the Party, is to be underſtood of the gener! Bond of Lawburrows, which 1 
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fited Subſcriptions to be put to Commiſſions, being to be liable himſelf; whereas otherwiſe 
Commiſſions may be obtruded upon the Convention with falſe Subſcriptions, as was done 
in that ſame Meeting. And which dangerous Falſhood cannot otherwiſe be well faſtened 
upon any other, ſince the Commiſſioner may juftly alledge that the Commiſſion was ſo grant- 


ed to him, and one may be choſen a Commiſſioner who is abſent; in which Caſe he cannot 


So 1 
: 
LEP 


know Who ſign'd-. 
oY hob fs \ . 
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URROWs having 
to have ſufficient 


great Freedoms and Privileges from the King, ars therefore oblig d 
riſons, for receiving ſuch as are attach'd fo 

which Act was found to oblige Baillies of Burghs of Regality, as well as Burghs-Royal, 
1%. 2 Fuly 7. 1668. and Stewarts of Stewartries, June 18. 1670: And theſe: Words of this Act, By 


| the Sheriffs to Stewarts and Baillies of Regalit 
be Or: But this Act was not found to oblige 


nor Biſhops Baillies, March 11. 1625. but the Baillles of the Head-Burghs of Stewartries were 
this Act of Parliament to receive Priſoners, albeit'the Act of Parlia- 
ment appoints them̃ to be preſented: only 20 Stewarts and Baillies 4. Regality, but 

y, June 18. 1670. 


thaught to be oblig d bv 


of Baillie of the Head-Burgh of the Stewart 
Falkland; where it was likewiſe found, that the B KL 
7 Houſe, and thereafter impriſoning him, were not liable 

ped by 1 or the Inſufficiency of the Priſon. And it fc | & 
of Parliament, that theſe Burghs are only oblig'd to have Prifons, which have Provoſts and 


ina 
hee 
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of rs te Parties 1 


n 
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ament ſhall 1. 


being called the 
Reaton 


. 
o i 
- 
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Crimes and Debts; 


are wrong printed; far the Word To ſhould 
illies of a Burgh of Barony, March 13. 1623. 


Pens not 
Cheap contra the Baillies of 
Baillies keeping a Rebel Eight or Ten Days 
{er hoc medio, except 
And it ſeems by the AR 


reap contra the 


Baillies ; for the Act appoints the Priſon to be upholden by the Provoſt, Baillies, Sc. tho 
the Rubric ſays, That Priſons ſhould be bigged within all Burghs; And it may be doubted 


from the Words of the Act, whether Burghs, which have no 


ble, eſpecially ſeeing Magiſtrates are oblig'd to keep Priſons for the King's Uſe, becauſe they 


have a Common-Good from Him. 


Is the Magiſtrates do not receive Rebels, not ſy 
the Debt, and that without calling the principal Debitor, ſince the Magiſtrates are liable ex 


* 
5 # 
J 


or 


ommon- Good, . ſhould be lia- 


. 
j 
5 


have not ſufficient Prifonis, they are liable for: 


us delicka: And theſe Goals are found not to be ſufficient which want Cat-bands, and out- 


ward Chains, becauſe the Priſoner cannot force thoſe from within; but the Priſon being ſuffi- 
cient, and ſufficiently guarded, vis major is a ſufficient Defence. And tho' this Act ſays only, 
any Houſe where the Rebel is faid- to be, 7) 2. 1669. Farquhar contra Magiſtrates of Elgin: 
And tho' this Act bears, That they ſhall detain all fiich Priſoners upon their own Expentes | 
yet this is only extended to Priſoners taken ob vindictam 
Poltioorh of Edindirgh, That they ſhell hot be oblig'd to retezue 
Partivs, till the 347 ee find Caution to atiment them. © 


That: 


they ſhaul feture P 


2 


; 4 
ds $ | 
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Act appoints thoſe 


of ſuch Priſoners as are preſemted; 


ſince 


authoris d by a Warrant from the Secret Council, or Lords of the Seſſion, and that by an Act 
of Sederant in Anne 1671. And if the Rebel be ſuffered to eſcape, or go abroad, the Magi- 
firates will not only be liable, but they will get no Relief from the Cautioner, tho 


* EY 5 
I A 3. 
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SY 


ons to be made for fiire Impriſoning, keeping, and detaining 
and therefore the Maꝑi scamort let them out, either 


to Church, or to go about any of their Affairs, how important ſoever, tho' with a Keeper, 
ſqualor carceris is thus eluded : And therefore in ſuch Caſes the Magi 


A &S 


ey are found to be oblig d to ſearch 
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Gram,” But it bs Bea to the 


any who are offered to Priſon 


giſtrates muſt be 


they take 
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Aſſignation to the Debt, ſince tenentur ex proprio delicto, and the Cautioner is prejudg of ACT. w 


have Advantage by the Miniſtry ſhould pay Miniſters. =_ 


| Qions: But in Anno 1666. a Propoſal being made, That the Subſidy then offered ſhould be 
uplifted by Way of Ceſs, and not by Way of Taxation. ; 


inſert, becauſe they tend very much to the clearing many of our old Laws and Cuſtoms. 


which it is humbly conceiv'd, a Rule and Precedent ought not to be taken. It is beyond all 
be chang d, the Dange 


Il. Tur foreſaid Way is only now the legal Way, wherein Taxations can be uplifted at 
this Time, ſeeing the ſame is determin'd and authoris'd by ancient and uncontroverted Cuſtoms 


and not by 8 Act of Parliament and Statute. 
teſpective Eſtates, is deſign'd and eſtabliſh'd by expreſs Laws and Acts of 


daining His Majeſty's Property to be retour d, and ſuch Lands as are difſoly'd and Abe 


ſhould be uplifted as Ceſſes, according to the Valuation, without reſpect to Retours; theſe 
de Ven no Reaſon to complain, being their own Deeds, procured by them, u 


erdiet of their own Friends and Neighb ide 's patrie, g 
to eee ef dr N l ee according to the old Extent; but Hi 1 Caſualities 
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his Relief by that their Delict, January 24. 1668. EDD Ps 
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THIS Act is formerly explain 'd in the 153. A#, Parl. 12. Ja. Im... cCéctxx v. 


INCE by this Act, all Burgeſſes are to be ſtented according to their Rents and Holding cclxxv: 
8 within Burgh, it may be doubted, if a Burgeſs have no a Trade, but only Money n 
—cowing him by Perſons without the Burgh, if he may be ſtented according to that Eſtatè, 
ſince it is no Rent nor Holding in Burgh: But the Anſwer is, That mobilia /emper Fermi 
perſonam; and therefore he may be ſtented according to that Money. It may be doubted ff X37 
Gentlemen who never had any Trade, but dwell in the Town very long, may be ſtented, tho” 2 
they be honorary Burgeſſes _ Item, If they can ſtent for Miniſters Stipends, Strangers 
within Burgh, who are not at all Burgeſſes. And this Act ſeems to imply, that Inhabitants as 
well as Burgeſſes, may be ſtented according to their Eſtates within Burgh, and that all who 


1 are Two Ways of levying Subſidies in Scotland: The one is by Taxation, ccLxxvn; 

1 which was the old Way, and which Taxation was uplifted according to the Retour; 

the other is by Way of Cefs, in which the Subſidy is uplifted according to the late Va- 

luations, wherein every Man's Land-Rent was given up, as preſently poſſeſ[f de. : 
Tux Subſidy granted by this Act is by Way of Taxation, and the old Way of uplifting 

Subſidies by Taxations may be fully herein ſeen, and which is very fit to be read upon that 

Account; and in which it is evident, that the Clergy paid the one Half, including the Ere- 


Tarxss enſuing Reaſons were repreſented: againſt that Propoſal, and which I have here 


Fus Reaſons were, 1. That the Rule and Way for uplifting Taxations ; has in all Ages been 
according to Retours, and the taxed Rolls until theſe late unhappy and irregular Times; from 


Queſtion, this being the good old Way, tho' it were upon no other Account, ought not to 
the er and Inconveniency of the Alteration of ancient Laws and Cuſtoms 

being ſo great and obvious from the late Experience of theſe Kingdoms, that this Age needs 

eth not to be put in Mind of the ſame, but may be a ſad Remembrance to Poſterity. 25 


in all Ages, and beyond Memory, and by the Law of Nations, and the Fundamental Law of 
this Kingdom. Ancient national Cuſtom is Law, and of as great Force as Statute, and is the 


great Baſis and Foundation of the Power, and Rights and Property of the Prince and Peo- 


ple, which for the moſt Part are warranted and ſecur'd by the Common Law and Cuſtom, 
Way of /uplifting Taxations, and the Proportions of the ſame, payable by the 4 
| na | . arliament ; ſo | 
that the fame” cannot be alter d but by a Parliament, which only has Power to repeal, as ap- 3 
pears by the 56. Act, Ja. III. Parl. 7. intituled, Theſe Retours ſhould contain the old and new "I 
Extent, and the Act 229. Ja. VI. Parl. 14. ordaining all Feu-lands annex d, and other Feu- 
lands whatſomever to be retour'd, and when any Taxation or Impoſt is to be rais'd, that the 
Feuars ſhall be charged according to the Retour; and by the 229. Act, Ja. VI. Parl. 14. or- 


WH Tears 


bred from Baronies, to be retour d, and charg'd according to the Retours, in Order to the 

Payment of Taxation, and divers others, and in ſpecial all te AQs of Parliament concerning 
IV./W uzrEas it is pretended by the Heretors of the Weſtern Shires, that their Retours 
are higher than in other Shires, and that it ſhould be a more equal Way that the Taxation 


«£ 


the Verd their own Friends and Neighbours per fideles homines patrie, and accordin 


of Non-entry, Relief, and ſiklike, according to the new Extent contain d in the {aid Retours, and 
has been alſo in Uſe to upliſt the like Caſualities from their own Vaſſals, according to the ſaid Re- 

tour; That the Retoursſhould be altogether taken away, both as to old and new Extent, it is onèunnñxĩ 
ceiv d that they will not deſire, ſeeing If their Retour ſhould be leſſened, as to the new Extent, it 1 
would be an irrepairable prejudice to His Majeſty, as to his ordinary Benefit and Caſualities of 1 
Non- entry, Relief, and {lik e a prejudice mii pay”  * 
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I.iime of the retouring df the ſame, and ſince that Time they cannot deny that they are im- 


FCLXXV 


# 


> Uſurpers deg/ubere,' to = and oppreſs the People, that they ſhould not be in a Capacity 


Ac abletorthemſelves by their Vaſſals: And what Incongru 
UL ſhould be altered as to the old Extent, and ſhould be ſtated as to the new, and that it hould 
LXXVIL be ſtill a Rule, as to their own Intereſt and Benefit, and not as to the Payment of the Taxation 


co His Majeſty, as it has been in all Ages, it being alſo conſidered, that they cannot ſay that 


wt 4 ; 3 


V. Tur Intereſt, and 1 the Way of proceeding of lawful Princes; and Ufurp- 
ers being ſo different and oppoſite, t 


ing of War againſt His Gracious Majeſty, and His bleſſed Father did not only require a 


8 e Eſtate, as a conſtant Tribute, under the Notion of taxt and Loan- maintenance, 


5 2 HE Way of 


— 


ruity ſhould it be, that che ſume Retour 


the Lands are valued unjuſtly by their Retours, and extend to more than the true Value, the 
proven for the moſt Part above any Proportion. 


t as Princes are patres patriæ, and do cheriſh and in- 
tend the flouriſhing of their Subjects; ſo. by the contrary, it is the Intereſt and Practice of 


to ſhake off the Yoke : It is neither the Honour nor Intereſt of the Country to take a Pattern, 
and riſe from the Uſurpers to overturn the ancient Law of the Kingdom, eſpecially in the Mat- 
ter of Taxations, ſeeing the Neceſſity and fatal Courſe of theſe Times, in order to maintain- 


Taxation, which was an eaſie Burden to the People, and were chearfully granted, and oft- 
times offered to His Majeſty's Royal Predeceſſors as an Aid and Subſidie, when their Occaſi- 
ons did call for the ſame; but the Uſurpers were driven to exact a conſiderable Part of eve- 


$ and ſuch like Burdens, which cannot be remembred without Horrour; and in order to 
the ſame, to introduce a new Way by Valuation, whereas His Majeſty is to have an ordina- 
ry Taxation; and therefore there is no Reaſon but that the ſame ſhould be rais'd in that good 
old and ordinary Way, that has ever been uſed in the Time of His Majeſty's Father, and 
% ²̃ AAA x ² BK ̃ . r 
Cels, both as to the Manner and Thing, is ſo hateful to the Body of 
the People of this Kingdom, that tho' exhauſted in a low Condition, they did offer, and 
chearfully grant to His Majeſty a conſtant yearly Taxation and Annuity, during his Majeſty's 
Life, of - 4po00:Pound Sterling, upon Conſideration expreſly mentioned in the ſaid Act, That 
His Majeſty had ſignified His Royal Reſolution not to raiſe =y more Ceſs; it cannot be 
expreſſed how great Diſſatisfaction and Apprehenſion it would beget in the Hearts of the 


People, if that unhappy Way of Ceſs thould be reviv d, under what Name or Notion ſoever, 


now after His Majeſty's Reſtitution; and that the People had juſt Reaſon to think themſelves 


ſecur'd by the ancient Laws and Cuſtom of the Kingdom, and His 1 gracious Re- 
- ſolution ſo recently and ſolemnly expreſſed by, His Majeſty's late Commiſſioner in Parlia- 


ment, and recorded in a printed Act, being the Fourteenth of His Majeſty's late Parliament, 
and Firſt Seſſion thereof. 4 JJ et CM 


VII. Taz, Weſtern Shires, being only Five, and the remnant Shires who plead: for the 


good old Way, according to the ancient Laws of the Kingdom, being Five Times more, it 
is humbly repreſented, that the Intereſt and Number of ſo many other Shires ſhould weigh 


down the Pretences and Deſires of ſo few:Shires, for a Novation contrary to the Law and Li- 


berty of the Kingdom; it being alſo conſidered, that tho the Loyalty of fome Noblemen and 
Gentlemen within the ſaid Weſtern Shires, be above all Exception, and be more eminent, 


* — 


that there are ſo few of ſound Principles there; yet to ſpeak modeſtly, the Generality of the 


Inhabitants of theſe Shires has not been ſo forward to deſire or promote His Mg Reſti- 


what they could nevex effectuate in any Time, 


tution and Intereſt, that now after His Majeſty's happy Re-eſtabliſhment, they ſhould obtain 
15 and ſhould. be gratifi d to the Prejudice of 
other Shires of undoubted and conſtant Loyalty, and the overturning the ancient Law, and 


W of the Kingdom es 


Re 


VII. As to the Pretence of inequality in the old Way, it is to be conſidered, that tho 
an Arithmetical Propprtion and Exactneſs is not to be expected in any Way; yet there is 
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"2 * f.Retours ſhould. be, ale; * in n the, P of. [Taxat W n AC —_ 4] 
| Os ep hon ang FR ſo that they * . My: vet, _ by wan ACT, 8 | 


cr Nerour, Ts. 
Aden there being no-Realoh har he ſaids Cite dre gc 1 1 Mee nc, 
the ancient Law and Cuſtom for Retours, How dangerous.t 


be. Pre; rative a1 ji " I 
Way of Retours ſhould. be altered, eve to thoſe ui rg for NEG 6 3 ! what: RAE. | | 0 
e n occaſion in che Contra), it is 1s 19. 2PPArenG that ib nevgs not to be 0 


WuxREAS it is pretended that Lords and Aber of the Clergy, will have Prej judice 
by the Old Way, both. as to their own Proportion, and the Proportion of the Vaſſals; and ä 
that they are in another Condition than formerly, by Reaſon that their Rents are impaired „ 
by Valuations and Miniſters Stipends; it is humbly . conceived with all Tenderneſs and Re- £5 
paſbno ab Reverend: Clergy, thas, whoever orhars.for-theix-omu. Intereſt, do ſuggeſtunder;—oo 
retence of theirs, "the Lords of th lergy and others, will not l to contribute, 
and be taxt for His Majeſty's Service, as the other Eſtates. And as to the pretended Way 
of pay Faxagon according to ＋ ie ies in theſe late Times, they cannot * 

ay 3, 


in tha 3ecauſe the Rents of (being f the moſt Part theft les of | 
Uſurpation, mortified to Wire fe th, A other pious Uſes; they were not valued, nor liable 


to Co and ſuch like pe ng It Phot then n follow, That either they muſt be raxed in the 


lt is to. Wo g Ole l aA? | . Ke if 


95 5 do. 173 the 1055 Place, A Wl oy 
Real on, to Ee given for Song bi an iy 128 Fice E 3. 13 eg ton 
5 th 10 ce Is an 


= to — e e C onſiſti in Tithes, and theit T emporali in 
others and it 1s known that the v Hy cone of he 


in Land 8 an 
t of Hot. 


and: And Funai and Church lands will Sen to a conſid Fable. Patt of Hot lane 
ee Fourth-P We Ben 0 Fen i 5 g in 1 ph * 
| HE Cler eir e ly ot 1 1 09 e tes, ut of 
His Majeſty e Favour Art Df 05 | hl wh 0 15 not 1885 | 
hat upon t CORE an der foreſai 0 oh ſu 17 port on. 90 wa ation the : 
is-,not_alterec | vpn. the Account o 0 niſters e th 108 1 0 or V 9 
tion of Teinds, WA Ay ins and (of 8 Ap 7 0 Fi io cake 8 9 85 i TT” | 
Defire, of the Reverend olerg 0 th 10 oh wenn Not 1 ented, RC . 
to their 1074 and 4 fat 5 wm des esch Bl Ers, he 1 > Pres ice by 
that Courſe; by reaſon. the Biſhops and' Miniſters, A benen d Perſons (who ought” only 


to be looked upon, 1 SB, 5 5 vy 1 2 8 mae get in the Acts of Par- 
| liament anent the Valuation of 'Tithes ; and in ſpecial, that what. they were in Poſſeſſion, of 
. actually and really the Time of tlie Submiffion, made b by thetp, ſhould id remain with, Men in 


bn 5 Rd 45255 un judged by. any Valuation,” 80 my the Vituarior and Augmen- 
AE relation to, x Cp, affe Gia t Ka YE and Teinds; the 
1 5h 14. 


: Coed, 8 Tags J Frou. 
<7 4000 the Bur len i of Ai +; 


lpends, and Pre b 5 
Ns yr in relation to Benefic'd Petfoks, Eon 0 te 5. not, 


the 
17 655 Pat ſeeing by an Act of Parliament x62. 1 VI 15 I 3. eher. are Jad b bn ex- 
os a 11 e f the ae deh of the 5 15 e on 


* —— SY ti. A —_—_ 
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3d opp Waffel of ee or of 3 ould »h in bet fer Caſe than former 
as to the Pay ment of Taxation, it is contrary to Law and Reaſon, ſeeing res tranſit þ -K ; 
onere & 8271 and that Laymen acquiring Lands from Churchmen, ſhould have more Eaſe 1 
of Taxation, as to ſuch Lands, thag che Reba . had when they poſſeſſed the ſame, is 4... 
re With Laſs and with nc Aries belonging to that Sacred 
Er, 1 i | 1 
. WakERE AS it is A ch That 1 His nh 8 Reſtitution, and the ſaid Act 
of Parliament containing Elis Promiſe and Reſolution. 197 0 raiſe, apy more Ceſs, a Taxa- 
We hath been paid to the Lords of Seſh bon in. the Way of Ceſs; that Pretence is of no 
ight, it og conſidered that the. 775 JN A 13 not iy bY 118 y, but for 
95 honorary met ro the Lords of Seſſion; * an A of arliament, 
wherein His Majeſty declar'd that no more Ceſs thould 2 raid: 1 5 Mes 170 id. AG being 8 
in the ſame bak he d it being an Exception from the ſai AR, fone Wi 0 15 3 
- ph exceptis, and ſhuts the Door as to the > F YRUre, upen that W of raid ng, of ET» 
5 tions. 
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5 CT. XI. Wnarz vz a Parliament may do as to the repelling of former Laws and Cuſtoms 
u Conyention'of Eſtates-(tho'a Meeting moſt eminent) has not that Legiſlative Power: And 
— *.- albeit the Commiſſioners from Shires has Power, by their Commiſſion, to offer and conde- 
_-, fend to a Taxation; yet they have not Power to alter and take away the Fundamental 
x Laws and Cuſtoms of the Kingdom, as to the Manner of uplifting of Taxations, being the 
—_  - - n the People, and which cannot be taken away but by 4 Law made in Par. 
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EHE Earl of Gourie having endeavoured treaſonably to murder King 7Zames 
VI. he was forfeited inthe Beginning of this Parliament; and after his Death, 
his Brother and Poſterity were diſabled to ſucceed, and the Name of Ruthven 
ty: aboliſhed; as is to be ſeen in the firſt Three unprinted Acts of rhis Parlia- 
ment, and a public Day of Thankſgiving is appointed by this Act, which is 
pet conſtantly celebrated upon the 5, of Auguſt, which was the Day upon 
/// ¶⁰yꝗ OTE 
Tax Malice of the Fanatics in thoſe Times is moſt remarkable, who ptetend that he was 
3 gp A the Depoſitions of the Witneſſes are yet extant, whereby the trai- 
tetdus ſign of having contriv d, and accordingly attempted to kill that excellent King, is 
prov'd by his own Relations, and many eminent Witneſſes of entire Reputation. " 
= e only 


. - Tr is alſo obſervable, That Witneſſes of old, in Proceſſes before the Parliament, wei 
led before the Articles, and repeted in Parliament. . 


Item, Tnar the Summons was till in Latin, & jab teſtimonio magni feilh, they were at 


* * 
— 


the Inſtance of the Juſtices, and of the King's Advocate; and the Summons in all ſuch Caſes + 


were {fill rais d before the Parliament did fit ; for our Parliaments fat very ſhort Time, and 
ſo they err who think that ſuch Proceſſes can only be rais'd by a Warrant from the Ar- 
ticles, tho' that be ordinary now. And how likewiſe the Summons is in Sor, and under 
the Signet ofily. Cd Fn ie Tra oh thaees badkooiect o 


3 


HE Earl of Gourie being forfeited, his Lands are by this Act annex'd to the Crown; 

and tho' by the former Acts of Annexation, Lordſhips and Baronies were only in 

general annexed, yet here all the particular Baronies of the Lordſhip, and all Tene- 

ments of the Lordſhip are expreſſed, with all the Pertinents thereto belonging, which are 

f here ſpecially enumerated; and amongſt the Pertinents, Patronages are enumerated, which 

ſhews that Patronages in our Law, are comprehended under the Word Pertinents; which 

is alſo: clear by the Author of the Book, call'd, The Par/on's Law, See more of this in the 
77 TOE LC SE A LI 27 HA 

Tas Regalities and heretable Offices belonging to Gowrze are likewiſe ſuppreſt expreſiy 

and the ſaids Lands erected in a Stewartry; for a Regality is properly the Erection of 

it 4 Los holding of Subjects; and a Stewartry is only in Lands which ate the King's 
Property. Nets ee e a e 


ow. C HIS A is explain'd in the 37. Act, Parl. 2. Ja. VI. and that is the Act related to in 


a B this Act, ee or fr ſuing any of His Highneſs's Seſſion, Secret Council, of Officers, 
| 4 it being verify'd that t "books pus ſu d or invaded for doing His Highneſs Service, is 
declared puniſhable by Death, and upon this Act Mr. James Mitchel was hang'd for 
invading the Biſhop of St. Andrew's; in which Proceſs it was 2 Debate found, that the 

7 — and invading for doing His Highneſs Service, was ſufficiently proven by Preſump- 

tions, except the Pannel could have condeſcended upon another Reaſon which provok d 

him to the Attempt, ariſing from private 8 or Grudge, and that becauſe it 1s impoſ- 

flble to imagine that the Deſign of the Invader can be otherwiſe proven, that being an occult 

And latent AR of the Mind. V VV 

By the Civil Law, the invading a Counſellor was Treaſon; for, ſays the Emperor, /ant 

pars corporis noſtri, 2 5. C. ad L. Jul. Maj. % A tg 
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I x thay be queſtioned from this Act; x. Who are t6 be call 
If rhe inva Iey are 1 Lingdom, or ſul 2 
only nam d, and not yet admitted to their Place, will infer the N 
If theſe Words in the Narrative of this Statute, that. way Mi 
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ſpiring was made a Crime; whereas with us Invading is neceſſary. 


| THIS AR is explained in the 80. AG, Part 10, Ja: Ill. 


alſo our Caſe; for our Chancellor was in ill Terms then with,our Nobility, but their 


\ . 


: 2 
Y * 1 
2 D W. 


THIS AR is formerly explan'd in the 248. AG, Park 1g. Jo VE. 


rTP HIS AR diſcharging Herring to be carried abroad before Michaelmas, under the Pain X. 
of Confiſcation, is now innovated by the Privileges granted to the Fiſhing Company: 
and that very juſtly, for the ſooner Herring be carried abroad, they give the better 
price: And tho' there were not Herring enough taken to ſerve the Country the Time of 
this Act, which was the Reaſon of the Prohibition; yet now there are, ſufficiently for ſerving 
both the Country and Strangers. „„ Hoiſts e 
FHO the ſlaying Salmon in forbidden Times, be Theft by this Act, yet none has ever X 
L been purſu d capitally therefore, but the ſame is only puniſh'd as a penal Statute by aan 
r ET i = | F 
Tux Reaſon why the Riyers of Tweed and Annan are excepted from this Act, is, be- 
_ cauſe the killing Fiſh upon them prejudges only the Engliſh Fiſhing : But after the Union Gf 3 
the Two Kingdoms, this Exception as to theſe Two 5 is alſo taken away by the . 
ETC. So bo Ea wt wy Fee PW OT I COTS FRY 4 


I 


4 +4 


"x HIS AQ r the Provoker and Provoked in Duels to be puniſhable by Death; is XII. 
I explain d, Cram. Pract. Tit. Duels: And ſince fighting Duels is only declared Death by | 

tts Act, it appears that naked Provocation is not Capital; but yet even the ſending of 

Cartals may be arbitrarily puniſhed by the Privy Council: But Fighting is Capital, tho no 

| , Killing follow: And Fighting by Rencounter may be-puniſhed as a Duel, tho' there was no — 
formal Cartal ; for by this Law all ſingle Combats are declared puniſhable by Death, Vid. - 

Crim. Prat. Tit. Duels : This Act was renewed by a ſtri& Act of Secret Council; in „ ©." = 


Anno 1674. 5 1 
THIS Act is explain d in the AF, 265. Parl, 15.1 Ja. VI. . Fe ee XIII. 


TDY this AR it is declared that the Negligence of the King's Officers, in purſuing or de- XIV. 
_ LD fending a Cauſe, ſhall not prejudge the King: And — * 1 ited, mer 
Is never received againſt the King, tho' it be againſt, private Parties; and by this Actit 
would appear that the King may propone a Nullity of a Decreet obtained againſt him; even 
in foro before the Lords of Seſſion, by Way of Exception or Suſpenſion, without a formal _— - | 
Reduction; but yet Preſcription runs againſt the King, notwithſtanding that it may be alle. 
ged, that by this Act he cannot be prejudged by the Negligence of His Officers, in not pur- ' _® 
_ tuing, ſince Preſcription is a general Remedy introduced for the final quiet; both of King — 4 
and People; and as to Heretage it is introduced by an Act poſterior to this Act, wherein 
"there is no Exception made in favours of the King; but the Act introducing Preſcription of 
Moveables is prior to this Act, and ſo it may be the more doubted, whether Preſcription of 
 Moveables runs againſt the King, ſince by this poſterior Act it is declared; that the Neglt- 
gence of His Officers in not purſuirig, ſhall not prejudge him, nor is there ſo great Hazard 
to the Lieges in their Moveables, as in their Heretage. will ole cet e cart 


. 


© | 1 e 


T*HE tranſporting of inbringing of forbidden or uncuſtomed Goods, that is to ſay, XV. 
1 Goods that ſhould pay Cuſtom, without paying Cuſtom is puniſhable; not only by Fore- _ 
feeiture of the Goods, but by Confiſcation of 4 Goods moveable; 5 

albeit by the Civil Law, ea res tantum- in commiſſum cadit quam quis non eft profeſſis ; by 
which Law the naked Entry, or % poſz/ſio, was ſufficient to defend againſt the Fei. WE.” i. 
S imputandu#h eft publicauo qui non exegerit, Perez. Tit. C. de Veft; Num. 10. both by that 
| Law and ours, the Cuſtomers may recover the Goods unentered, even froni fingular Suc- | 
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Aer ceſſors — have bought the ſame, bona fide, for a com petent Sales, 3 and.; in 8 Er. 
7 for excus'd from Confiſcation : But in that Caſe it 1 double 9 Tee 
* * baye not obſerved any Matr's Moveables elcheated upon this A Act. 


s Act Init rh as will hot Communicate once a Year, PO I | RIVA 
red by his Paſtor, is ill obſerved,” but not in Deſuetude,” and therefore was renewedby 
Proclamation in January 1679. 


* 0bſerv. Tur the having n dür un. their Neighbour: is declar'd. no relevant Ex- 


cuſe; and juſtly, becauſe it is a Fault, an 
a Fanatic having Pre judice at his Miniſter, even tho reaſonable, is mo. le 
ſhould Mill hear. 


ſo ſhould be no Defence; & argumento hujns Jegis, 
gal Delence, ebe 


Ob ſerv. II. Fug this AR fay, That #0 othet" Extaſe whatſarver ſh4ll defend, yet certainly | 
Inabili ity to Travel, Madneſs, © . will defend, and general Words are {till to be anders | 
| in ry capaci. | | 
XVIII. THIS AR is explain'd, Crim. a Tit. Hereſie. 
XIX. This AR is explain d, Crim: Prack. Tir. Beggars and Vagabonds: | 
XX. © THIS/AR is exphin'd, Crim. Pract: Tir. Adithery,” 
XXI. * "THIS: AA is but a Temporary Commiſſion. % of bind. 
XXIII. =HI 8 AR againſt Slaughter of Wild-fowl, is kene ü by an Act of 5 y- Council 


=, 1682 Years, whereby Maſters of the Game are appointed for Pe theſe A 


in 
xecution; tho by this Act the Sheriffs, Stewarts, and the King's: ordinary Magi- 


ſtrates, have a particular Commiſſion of ſticiary for this Effect; and-it Was. queſtioned in 
the Time, how the Council Gone che anch a Right citabliſh'd in them. bh the Parti 
ment : 

B this AR; the killing of N 
Pouts before the 8. of September; and by that Proclamation, f Muir: Bout. are. allow d- to be 
kill'd after the 1. of July, and Heath-Pouts after the 1. of Au uſt, and Partridge and Quai 

after the 1. of September. And whereas, by the 109. Act, Bar 7. Ja L. No Pariri ges, 
Plovers, Black-Cocks, &c. are to he kill d till Augult 3 this brachen allows m_ to 'be 
er from the I. of July. : 


XXIV. "H 18 AR, ordaining: all Engliſh Cloth to be ſeal'a 67 a al. . Flew whereof 1 


condeſcended on, was thought to have been in Deſuetude; but now found not Late 


in 1 1666: At which Time it was found, that the Cuſtomers might enter the Shop 
ſeal or confiſcate What Was not ſo rf This Sealing Was — 5 appointed 4 
Aci, Parl. 12. Ja. VI. . 


XXV. HIS Act appoints, that no Letters of Horning ſhall be direct againſt Perſons FRY 

465 0 T on the other Side of Dee, upon ſhorter: Space than 15 Days; which Act was 25 
only to be extended to Actions before the Privy-Council, but not to Charges before any 
other Court; becauſe the Narrative of this Act ſays, That ſeverals of the, Lieges meren 
in Inconveniencies by Charges before His Majeſty and His Countil; tho' the Rubric and ſta- 


tutory Part be > apa and tho' the Reaſon LR Ai this is inferred Wa to Ae | 


ges, as well as De before the Council. 


FP U C H as invade any of His Majeſty's Subjects within a Mite to the W of. k küg 


Coats, are to be impriſoned for a Year, and puniſhable V. ad arbitr: 
Obſerv. Tur the RO of the Crime is much heighttied from th 
Place, as well as Time; as is likewiſe clear by the 173. A, Parl. 13. Ja. VI. 

Ix may be doubted, whether this AR can be extended agaip{t fuch as invade Strangers! 


ſince the Act ſays only, fach as moade Subjects; ſince the i yading of Strangers is more. * 


trocious in itſelf, than the n of Sub the C 
Breach of Hoſpitality. 8. jets, un being chere apgredged b we 


IT may be likewiſe Joubted, how long a Time of Reſidence by the Kin 
vaders puniſhable? and it would appear 7 hat if the Invafion be not With a Mile of that 


which is known to be the Place of t g's ordinary Reſi a ence, that 
= that the Invader did reſide there for hs Time. idence, N 1 N be pro- 


TY . AV this Act Sheriff Contts Imoud be k in he Mig f the 
XXVIL | 9 the e ; but * is not obſerv d. * 0 bee for he Ede * 
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air-Pouts is difcharg'd before the'3 of Jah and Part actridge- 


neſs's Reſidence, or whoever reſort thereto armed with Jacks, or ear 1 under their 


1 of 


&. makes the In- 


* E 


: ner for another; and bound himſelf for his Appearuice, Perſon. for Perſon; but now 

the Peace is ſecured by Sureties or Canticners wha if they 8 0 he Perſon for 

whom they are bound, that" very Hour Ns u b. Bonds; nor is the preſ _ -. 
Specuality has been found neceſſaty in Border 


"vid amoripſt rhe Nobility and Gentty, who welt te 
be anſwerable for them, becauſe we wanted then many and fare. Priſons ; 0 becauſe * | 
were unwilling to receive theſe Pledges, therefore this Act obliges them to teceive and keep 
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tion ing referr'd-to the King by that Act of Parliament. 


8 
» ** 


8 


2 2 
n ‚— N 13 
wp Et , * Bj 5 


A * * 4 * n 
9 * 
— 5 8 s 
n 0 Ss ws. 
4.0 F F * "% 
; * | 
Ps Vet 4 d7s p 
wh ho 
1 a 
% 4 
1 
* 


. I 4 
e " 1 « : A. 
8 : L * % 
| , 4 : eh 1 
L * N 1 7 
1 I . | 47.00 N N 
* wy — 8 » *Y 
N * R [LM 
* + 
v4 ” E N 
e C 
9 . % * 5 
4 i 4 
% wr i n 4 3 
: F # A % 
op > IO, Fo 
EN 6 : Tg | 


* . 


5 4 is % og : 1 : ; 
b } . 7 x — y ” f * ö 

1 *# * * * . 1 

\ b * . 

. 8 4 * 6 „ . L De * 0 5 „ 

8 2; ON o 1 "FE; Ws - | k x 
a s Im "4d 8 Mo „ 8 n r d hs TT | a; ( va Nog: e Bip Ws 4c 
; * „ . : . 0 3 — re tw N M gr. 88 
= [ a jen ; "= a N * 1 — 5 8 I * * « * Fa c 9 'D 
a i . IX, p 
» * with » 2 . 43 $ ＋ þ * k 4 , 
3 x » 1 1 1 A d . p 
6 4 ; 8 | a * 1 * x a 18 4 
ry 0 7 ; % » OY 
K , 8 l 
a * CARTE en , TT In „ — 1 y y „ Ma 1 of 643 paler hy „ eee tay ape, a n * WP e eee „ 
, 4 YA 1 1 * ** 218 ba 0 e Red eie x we * 7a Sa eee 4 . by * — 8 1 E * k * * * . ; , 
E ? l a 7 - _r — — 
oh k — * 
| ) . 9 % 


* 
. 


3 Font MY 3 : * i 
Log 2 * 4 Nob. nv Gaz? ; * 


bo o 


at is to Tay, one Mail ejitred himſelf Priſ6: 


. 
% . * 
CPT yet et 
: $; "= . *. 5 We x 


x 5 * * 5 - hu $ 3 4 1 1 
, dr Bit * * 8 as wo 4.10 1 n BY 7 1 
7 4 F 3 3 8 * ** ; D 11 „ N * : | wy if # »# : : 


n wh ” 
\ 


the Priſoner afterwards ſufficient: Which 
ties. 5 4 17 | 12 F 4 * 1 } F 5 I 3 a : 1 g 1 6 2 | 2 : ; 3 
Tu sx Pledges were diſtributed öf old amongſt the Nobility and Senn 


. 
* 


ſuch Pledges, under the Pain of Two Thouſand Merks: 


Ix may be doubted, if Ptedges may not be taken in btfler Crimes, as well ds theſe relating 


to the Borders and Highlands, ar 


of the Country; and if the Nobility may not be forc'd to keep theſe 3' for Priſons may be of- 


ten ſo full, that Priſoners cannot. otherwiſe be kept; and by man Acts of Secret-Cöüncil; 


the Nobility was before this Statute oblig d to keep Pledges. 


Bx the Common Law, Ob/ides or Pledges could only be e tx 4% 5 bis Rim ; 
ex privata, Bald. in L. ob es, C. de obl. © atF.-* But it ſeems that Pledges, As for iind 


Cauſes, could not bind themſelves to corporal Puniſhmeht, quia nemo eff dominus ſuorum mem- 
brorum licet = obtineat ae conſuetudine, ob bonum publicum, Bald. in Tit. de pace Conſtant, 
mnt an ᷑ n a 7 ets ig e 


* 


* 


betwirt this Kingdom and Exgland, One in this Year 1604, and another in 


ua 1670. Betwixt which tfiere are only theſe Two Differences, That in 
dis AQ, the Names of the Commiſſioners are ſet down, and they had no other 
ers Commiſſion but the Act of Parliament; but in the other Commiſſion 1670. the 


38 Perſons were nominated by His Majeſty, under His Great-Seal} the Nomina- 
The ſecond Difference is, That in this Commiſſion 1654. their Power is limited with this 
Proviſion, vis. not derogating any Ways from any fundamental Laws; ancient 9 Of- 
fices, Rights, Dignities, and Liberties of this Kingdom: But the other has no ſuch Excepti- 


on; and yet it may be doubted; whether by virtue of the laſt Commiſſion, thoſe who wer 


commiſſionated could have derogated by their 
cient Privileges, Offices and Dignities: . -. 


0 * 


Treaty from any of our fundamental Laws; an- 


Tur the Parliament of Scotland could not conſent to an Union of Parliarbents; tho all 


* * : 


its Members were admitted, without at leaſt conſulting the Shires and Burghs, which the re! 
ſpective Members of Parliament repreſent, may be thus urg d: All Nations conſidering the 


Frailty of their Repreſentatives, and that ſome. Ages and Generations do too eaſily quite, 


phat is fit and neceſſary for ſecuring their N have therefore thought fit to declare 
ſome Fundamentals to be above the Reach of their Po 


r Power. And thut Patliàments cannot o- 
verturn Fundamentals, ſeems. clear, not only becauſe theſe were not Fundamentals if they 
could be overturn'd; that being the true Difference betwixt Fundamental and other Laws: 

But if a Parliament ſhould enſſave their Kingdom to a Foreigner, the People might, by a 
ſubſequent Election, diſown, the Perfidy ; Or if Two of Three Eſtates, ſhould by Plyrality, ex- 
clude the Third, ſurely their Excluſion would be null. And that the Conſtitution of a Par- 
liament is a Fundamental, a s not only from the Nature and Weight of that Privilege, but 
likewiſe from this Commiſion, Anno. 1604, wherein it is call'd Fundamental, ind looked up- 
on as unalterable. Nor is it imaginable, how the Parliament cannot invert the Conſtitution of 
one Eſtate, and yet gan invert and alter the Conſtitution of the Whale. And by our Statutes 

it is declared Trg to #ndeavoir to leſſen the Power of the Three Eſtates of Parliqment. 
And it cannot be ſaid, that their Power is not leſſened when they cannot make otie A 
Statute by their own. Authority, or when others have more Intereſt in, and Influence 
their Determinations, than they themſelves have; and when, from being abſoltite; they be- 
come ſubject to another; and a Parliament has but ſome ſuch Power over the People; ; 
the Magiſtrates and Council have over a Burgh: For the Parliament is but the great Couhci 

bf the People and Kingdom. And it. is moſt certain, that the Magiſtrates aud Colincil of : 
8 TR n on,” 3 
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gps hujus legss, ſinice this may tend much to the quieting 


HERE have been Two Commiſſions granted for conſideritig of an Union 
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\CT City or Town, could not conſent to incorporate with another Town, and conſent to the 
i ” 44 „ 


Eserſion of their own, ng the full Conſent of their Pepple whom they govern; | — ©. 
1 ,Comms10xnzrs for Shirts, and Burghs are the ſame with us that Prommetores aniver. 
ai, are in the Civil Law ; and Prociiritors:ercam. cum ere; could nat alionate the Right; 
of their Conſtituents without a ſpecial, Mandate for that Effect, L. Procuratori ff dr Procy: 
upon what: belongs to their Conſtiturnts, (which is 


„ 
" 


Yar. nor can they exchange nor tranſact upon w | 
our Caſe èxactl 5 L. mandato generali f. de Procurat. and if we conſider the Commiſſion 
whereby they ſc in Parliament, we will find it Poe impower them sto repreſent in Par. 
ſament their Conſtituents in every Thing which ſhall be advantagious for them From which 
Commiſſions I argue, Fir/t, That this is but mandatum grnenabs 3 ſor it impowers chem only 
ir general Terms, and bears no Warrant to treat with England of an Unipn of Montrchies 
or Parliaments, & general; mandato etiam cum libera ed ventunt quæ ſuut de confurtudine, I. 
qwod fino L., S. qui afſidia F. de adidit. editt; & mon. comprobendit es gu funt uni region, 
pode It impowers not ſuch as have it . 4 Things extraordinary, and vrhich, it i; 


bable, the Conſtituents would not allow, L. nt + filins fi, de donariontbus, L. intebirmm 


. 
s 


ff. de cindiet. indebit & Cap. gener g de veg. Ju. in ſe xte. But in ſuch Caſes, as Lawyer 
= 2 obſerve, and Reaſon teaches, the Conſtitnent is Jo be confalted,. and a ſpecial Mandate is 
= required, as is clear by the Tx: aboye-cited. Our, Commiſſioners for Shires and Brirghs 
. 23 fir by virtue of Commiſſions, and as they need a MWarrant to fit; fo cannot they execed it 
: WRAY they fit, and are not ec Nor could the Parliament of Herland as now confi. 
4 | | tuted, ref n their Parliamentary Power over to the Council: Nor does their Commiſſion 
=_ impower them to ordain that there ſhall be no future Parliaments; and when they exceed 
— + their Commiſſions. they are no more Members of Parliament, and therefore what they do 


I 


bs (] 
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III. Bx theſe Commiſſions, the Commiſſioners for Shires and Burghe are only impewerel 
to reprelent them in the Parliament of Sela; Which prefuppoſeth that there muſt be x 
Parliament, and conſequently that they cannot extinguiſh or innovate the Conſtitution of the 
Parliament of e for how can they repreſent the Shires and Burghs ina Parlament 
which is not? And certainly the Parliament; of Scoskend can be faid to he no fore, When 
they make but a Part of the Parliamènt of Great-Britain ; for Scotland cinnot be called 
Britain, nor a Part of a Parliament cannot be called a Parliament, no more than the Com- 
iflioners for the North of Scotland can be called the Parliament of Hot lam; but hw bft 
Commiſſioners could fit in the Parliament. of Great- Britain, by virtue of their former Com. 
miſſions, 1 ſee not. And therefore it ſeems to be both fit an juſt, that the Gemmſffienem 
— olf Shires and Burrows ſhould be ſent. home to their! reſpective Conſtituents, to efave their 
= Advice and Conſent in ſo weighty and eompreherifive an Affair, au 'quoa dnimnes fangt, ub 
= L . 00g $354 2 i 
5 r may be likewiſe contended, that this great Determination of uniting bor Pathaments, 
requires at leaſt the full Aſſent of the Members of both Parliaments; and that tho'-the Par- 
liament had Power to alter its own Fundamentals, yet if any one diſſent, the Union of both 


Parliaments muſt ſtop; for both in Law and Reaſon, the Power of making Laws, and the 
Right to retain or reſign Privileges are T'wo different Things, the One is a Legiſlative Pow - 
er, which is regulated by Plurality of Voices; the Other is founded upon Dominion or Pro- 
perty, and is not ſubject to Suffrage, no more than other Properties are; for -as every Mem- 
ber has Right, ſo his Right cannot be taken away from him without his on Conſent, tho 
all theſe who * in the Society with him ſhould renounce what. is theit's, in re puri, melir 
eſt conditio 1 ubentis, & in re communi, nemo dominorum jure 'quicquan facbrr poteſt invito 
altero, L. Sabinus, ait 28. F. com. dived. Thus if the Members of d Society were, by Law, 
free from Impoſitions, tho! all the Society, ſave One, ſnould ſubmit to pay, yet Plurality would 
not in that. Caſe oblige the Refuſer; and if all who had Intereſt in 4 — Nould 
condeſcend to reſign their Right therein in favours of another, yet if One wete refraRory, 


that One would not be prejudged by the: Gonſent of all the remanent Partners. Whence it 
ſeems N Thar.as the Parliament cannot debar any Member from ſitting in Par- 
liament, ſo that if one Member, by Advice from his Conſtituents; oppoſe the Union of Par- 
liaments, it could not be carry d by Plurality; for whatever Reaſon militates why Plurality 
ſhould not overſway in the One, does likewiſe miſitate in the Other: And if the Right of 
every Member is given as the Cauſe why he cannòt be debarr'd from fitting, why ſhould 
5 not the ſame Right impower him much more to ſtop the total Alteration: of the Parliament ? 
LE Even as a Man cannot be debarr'd from uſing a Commonty. It will iikewiſe operate, that 
| the Commonty cannot be alter'd in its Nature without his Confèent; and the Right of theſe 
who fit in, Parliament, is as much prejudg'd by -extinguiſhing the Being of a Parliament; 4s 
by debarring them from ſitting, or voicing in it. Our Bhires and Burghs have Right to be 
repreſented: in no Parliament ſave that of Scotland; and therefote,if the CommilBoners' had 
Power to overturn the Being of the Parliament of Soria, they could have debarr'd our 
Sings and Burghs from being repreſented in the Parliament of Gy#ar- Britain; Tecing they 


ould pretend ino Right to'fit there; ſo that it ſeems, ! eitherPluralith:of Voloes may exclude 


any 
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ln 75 retrench that Member; or Ee b. the ſime Re as. 
partic Member,” and may ; or elſe by the ſa == * 


Ge can eſtabliſh an Uni both: Parliaments.///And if our, DT © 
_ rality. of Voices, overturn the Fundamentals, and deſtroy the v 


Being of e tlament, 


how {hall it be poſſible to ſecure our Parliament, when 1. is Jol in by d er egen of - 


England, into one Parliament of Great=Britam, ſo as that che Parliament of Gren. Britain 
may not, by the Plurality of Voices, likewiſe overturn any Fundamentals that ſhall be con- 
ended on? But that the Fundamental Conſtitulion, and Privileges of Parliament, ate 
not ſubject to „and cannot be abrogated nor innovated, Without the univerſal Con- 
ſent of all its Members and Commiſſioners, may be clear likewiſe from many Inſtances; for 
it is moſt certain that the Parliament, as now conſtitute, could not, by any Ort, ordain 
| that there ſhould be no more Parliaments, or reſign over their patſiamentary.P ower in the 
Hands of the Council; nor could they tranſmit the Power the 17 9 poſlels 1 in favotrs of their 
own Heirs, or exclude any of the Three Eſtates. And ſure, if 3 be not ſubj 5 
to Plurality of Voices, the Power of uniting of Parliaments, and vs as F of Monarchi 
is not; for theſe comprehend all other Privaleges and Fundamenta it 
One of the Three Eſtates cannot be alter d by Plurality, ſee not how the arnege of of all 
the Three can be; and we have ſeen Parliaments in the laſt Age do ſuch: -1rregular Things, 


that the ſucceeding. Parliaments have been forc'dinot nol to/abrbgate their Laws, but even | 
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Iv 14 bey all in a waluntar, 
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ce Hit Imperial 
| Hin 252 er, had,. and 
6 His Authority any Manner 


Laſſer, a7 — "4 e . any Was 


May. So that it ſeems that all former Ads of f Fate a 
ower, are hereby abrogated. 


By this Act likewiſe, the Eftates of Parliament 'profiliſe, to Tante defend, and adugice 
the iLife, Hononr, Sovereign Authority, Prervgative Royal, and Privilege ge of His Crown, with 
thirr Liver, Lands and Goods, to the ono of their Power. But becauſe this Act was too 
| t therefore by the 2, 3, 4, and 5. Acts of the firſt Parliament, Charles ll. Soo Maj eſty's 

al Prerogatives in the Choice of the - 2 F Stute, Coun 1 555 and Tus es, in WT. 

and iſtiving of Parliaments, and. mating of Lnws, in making Peace and War, and orderi 
the Milena, $4 are expreſſy acknowle deed * ratify'd. And b y the 2. A of the 2. Self 
of the 1. Pay. A1 r to reſtrum His Roy 7 Perſon, 10 252 or ſuſpend 500 and 

all Endetoours tentling thereto, are declared egal ; and all ſtirring op of the Peo ple 60 
the Hatred or Diſlite His Royal Prerogative, are puniſhable in Manner r eee 
And by the 27. Act of the 3. Se,. of the x. Parl. Ch. H. His Majeſty is declared, by His Pre- 
_ rogative:Royal, To have the oy Power of ordering all Trade with Foreignerr. 

Nota, Tris is the firſt AR that LO the Word Prerogative, which was formerly 

call'd the Privilege of the Crown ; and therefore this Act W. both the old and = ew 
Words, by aſſerting His Majeſty's Prerogative « and Privilege of the Crown. 


JY this AR Biſhops ate not fo much teſtored to their Offices, as it is declar'd 


. wat it W 8 
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the Nation: But by this AA, their Benefices are only 


impaired. And tho by the 114. A, Parl. Hh: 1. | "ener and Sod Lee 125 ; 
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and Policy of the Chureb, doth properly belong to His Majeſty, and His Succgſſurs, 
as an mberent Rigbit to the Crown : And 2 row. Hes Aceh aud. He ae, may erte 
Eat, and Enis ſuch Conftitutions, Alf, and Orders, 1 Aumimiſtrut ion of the 
external Government of the Church, and the Perſons (employ d inthe i ſame, and concerning all 
Fechoaltical Meetings therein, as they in their * »/doms hall think fr. 
Trxxx having been great Debates about the Wording this Part of the Act; ſome Mem. 
bers of Parliament, preſſing to have it without any Reſtriction, and others, tho very Loy. 
al, preſſing it might he reſtricted to the Calling and Diſſolving of Eccleſiaſtic Meetings, and 
external Government only. Ligbt Lilo of Dumblane, was at laſt, truſted by the Com- 
miſſioner, who has drawn it very cautiouſly for the Church; tho' our blinded Fanatics 
think otherwiſe; For, Firſt, It is founded upon the former old Statute; ' and after repeting 
hat Statute, it is ſaid, It 55 therefore Enacted, to ſhew that it was not deſign'd, that this 
Act ſhould exceed the former and old Supremo. 2h, 
I. The Prerogative is reſtricted 20 Government ; and not only ſo, but to the external Ge. 
-Vernment 3 and eyen as to this external Government, the King has only the Ordering; and Dif. 
poſal of it; and the Adminiſtration of it by the next Clauſe : So that the Doctrine of the Church, 
the internal Part of the Government falls not at all under the King's Power; hy Virtue 
of His. Supremacy ; that 5 to ſay, He can neither Admit, nor Depoſe, nor Adminiſtrate Sacra. 
ments; tho He may diſcharge a Biſhop, or Miniſter to preach: And this is that which was 
allow'd by the Primitive Church to their Emperors. Thus Conſtantine, that Great and Firſt 


» 


Chriſtian Emperor, is approv'd by all the Fathers, for ſetling thus the Marches, betwixt the Ec- 


cleſiaſtic and Civil Juriſdiction, Euſeb. Lib. 4. de vit. Conſtant. vos quidem ry £7Ww Th; e 
clas eorum que mtus in eccleſia_ ſunt ent ego vero Twy Er eorum que extra ſumt epiſtopus 
fam 4 Dio conflitutus ; and that the Adminiſtration. of the Sacraments, and theſe other Things 
fur * belong not to the Civil Magiſtrate, is acknowledg'd by the 69 Act, Parl. ö. 
Ja. VI. Wherein it is acknowledg' d, that the Juriſdiction of the Kirk conſiſts in the Preach- 
ing of tbe Mora, the Correttion of Manners, and the Adminiffration of the Sacraments: In 
which Act, Three Things are obſerveable. Firſt, That the Act tells they derive their Jutiſ- 
diction from the King, which is as to the external Part; for no Man can think they derive 
their Power of adminiſtrating the Sacraments from the King; tho' from Him 5 derive 
the Faculty of having the external Face of a Church; without which, that could not he 


f 1 Tn o' the Church has the Correction of Manners, yet the King may fegulate theſe, 38 
we ſee in the very next Act; for keeping the Sabbath, and which ſeems to have been made 
the next Act to this, for to clear the Meaning of that Part of this A. . 
III. Tuo the Preaching of the Word is declar'd to be a Patt of the .Ecclefiaſtic-Juriſ: 
diction; yet, that relates only to the Matters of Faith; to be Preach'd; as to which, Mini- 
Ners are to be judg'd by Church-Judicatures: But if they Preach; what encroaches on the 
Tecular Pole they are to be judg d oy the King, and thoſe deriving Power from Him, 
conform to the 129 Ad, Parl. 8. Ja. v. i JT Wc 
Tais Supremacy in Caſes Eccleſiaſtic ſeems to have been ever the 2 Right of ſe: 
cular Princes; and Hædeus, the Great Canon, repet. in Cap. novit. de jud. 
a Roman Catholic does acknowledge, That nemins dubium eft, quin, in primitiva Eccleſia 
de rebus, © 88 eccleſiaſlicis jus dixerint; which will very clearly appear to any wo 
will read the Firſt Thirteen Titles of the Firſt Book of Juſtinian's Codex; in which he or- 
dains amongſt other Things, vim legum obtinere Eccleſiaſticos eantmes a quat wor ſynodis; Nicena, 
Conſt ant inopolit ana, prima Epheſina, prima & Chalcedonenſi expoſitos & confirmatos; and Ifind 
that the Supremacy is in England thus eſtabliſhed, under the Reign of Heury VIII. That the 
King and His Heirs and Succeſſors, ſhould be taken and accepted as the only ſupreme Head on 
Earth, 75 the Church of England, and ſhould have and enjoy, annexed to the Imperial Croum 
| of that Realm, as well theTitle and Stile thereof, as all Honours, Dignities, Prehemmencies, 
Juriſdictiont, 8c. to the ſaid Dignity of Apreme Head beloprins. © ou ne NT 
In this Act the Biſhops are not reſtored to Benefices, that are not of Cure; but to theſe 
which have a particular Cure; and therefore His Majeſty confirms all Diſpoſitions, or other 
Rights made of Abbacies, Priories, or other Benefices, not being Biſhoprics made or con- 
firmed at, or before Juſy 1587. they paying the Greſſum appointed by that AR, to the Biſhop. 
THzRE is likewile reſerved by this Act, all Feus lawfully ſet and confirmed befor@ the 
AR of Annexation, which was in the Year foreſaid and all Patronages of Kirks (pertaining | 
formerly to them) diſponed by the lawful Titular and the ogy Majeſty, and ratify'd in 
Parliament, which extends, as well to the Patronages of menſal Kirks, as of Kirks which are of 
the Biſhops Preſentation, March 25. 1631: And albeit, regulariter confirmatio nibilnovijuris 
 tribuit; yet hoc caſu ſupplet omnes alios defeftus; for by the former Practique it is found, 
that Alienations of Patronages, even of menſal Kirks, are valid, if made, as ſaid is, by tlie 
lawful Titular; though not made by him, with the Conſent of the moſt Part of the Chapter; for 
. this Act requires that it be made by the lawful Titular, but there is. no Mention therei oF 
: . 252 3 . £ b E e 8) ES 5 2 | the 
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HIS AR anent the Dilapidation of Biſhoprics, .1s 
J ture of Dilapidations, in the Aer 101. Parl. 2. Ja. 
to what concerns Chapters, it ſhall be explain d in the 
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HEN a Perſon is forfeited, he may be in I why IV. 
W _ way of Juſtice, when the Sentence of ForfeWre is found to be unjuſt; or by uν = FE 
1 „ bi PMon forfeited, or his Poſterity, is re- 
ſtored. Which Diſtinction we have from the Civil Law, that allows a Diſtinction inter reſti- 
tut ionem per modum juſtitie, & per modum gr ati. BA 2101 0 | 
Taz Difference betwixt theſe Reſtitutions by this Act of Pari 
that is reſtored by way of Grace, has not, by his Reſtitution, l 


* 
9 © = 
— 7 
A 


Grace, when the Sentence is juſt, but the F 


1 \ 


ament is, That the Perſon _ 
ght to any Part of the for- = 
vo But ſuch as are reſtored by 4 
way of Juſtice, will thereby have Right to their own: Lands ho py to Third Parties 
for onerous Cauſes ; as was found in the Diſpoſition of the Lands of Mugdoch, formerly be- 
longing to the Marquis of Montroſe, and diſponed by the Parliament for onerous Cauſes to 
Argyle. As alſo, theſe who are reſtored by way of Juſtige, will have Right even to repete 
| the Sums of Money which formerly belonged. to them, tho' affigned to Third Parties for 
a onerous Cauſes. And albeit thoſe. Sums were firſt ordained to be paid in to the Treaſury; 


feited Lands, and others diſponed in favours of Third Parti 


5 and Precepts only drawn upon the Treaſury in favours of theſe Third Parties, as was found 
2 in the Earl of Brandford's Caſe againſt the Earl of Calender and others; tho' this Reſtitution + 
: of Money ſeems much harder than that of Lands, ſince Money is res fungibilis, and ſingu- 
lar Sueceſſors are not obliged: to know to whom the ſame belongeo . 
5 A Proceſs having alſo been intented againſt the Earl of Argyle in the Parliament 1681. for 
ö reducing his heretable Offices, as eee ſince the 44. Ad, Parl. 11. Ja. II. it was anſwer- 
„ ed, That theſe heretable Offices were diſpon'd to the Family before that Act. And it be- 


ing reply d, That the firſt Right was extinguiſhed by the Forfeiture, and the Reſtitution 
being only by way of Grace, was to take Effect only from the Date: Nor was it more ſuf- 
fient againſt the King, than if the King had granted them originally at that Time; in which 
Caſe they would have been 4 775 on that Act; and yet de praxi, the King reſtorès to 
Titles of Honour, as of the firſt Date. By the 2. Act, Parl. 9. Ja. VI. the King ſucceeding 
to Lands by Forfeiture, has Right to whatever the forfeited Perſon was Five Years in Poſ- 
ſeſſion of before the Forfeiture; becauſe it is preſumed, that the forfeited Perſon will ab- 
ſtract the Evidents. And therefore upon the ſame Preſumption it is likewiſe appointed by 
this AQ, that the Production of Extracts out of the Regiſter ſhall ſatisfy the Production in 
robations againſt the King in forfeited Lands; whereas, other ſingular Succefſors Rights 

ill be 1mproven, if the Originals be not produced, Vide Notata upon the ſaid Act 2. 

The excellent Narrative of this Act, is copied out of L. I. $ 1. F. de juſtitia & jure. 


THIS AR is explain d in the xi. 47, Parl. 16. Ja. VI. which is that AR that is here re- V. 
„ C oo onto wh A n . 


„„ nee” 7. IS. 9 


or 


Miniſter ſhall have Sixteen Soums Graſs in plate of the Four Acres, which ate allow'd 

to him for his Gleib. And by the 21. Ad, Parl. x. Sefſ. 3. Ch. II. it is ordain'd, That 
the Miniſter ſhall have Graſs for One Horſe and Two Kine, over and above his Gleib; and 
therefore it s if, where the former Gleib did extend to more than would be 
Graſs for Two Kine and One Horſe, above the Four Acres, the Miniſters might ſeek that 
Graſs And the Lords found they might; albeit it ſeems that if this were juſt, the Mini- 
ſter 4 2 alſo ſeek Graſs for One Horſe and Two Kine, even where he had Sixteen Soums 
Graſs, by this AQ, February 16. 1675. Parochioners of Bauchry contra their Miniſter; | 
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B. this AR it is appointed, That where there is no arable Ground in the Paroch, the VII 
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ing any Coalliers, Salters, or Coal. 
aſters : But tho' this Act appoints 
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By this Poy given to all Maſters and Ou ners of 
Coal-heughs and Pans, to apprehend all Vagabonds and fturdy Beggars, and por them to 
Labour; and it has been feſolved, That Tackſmen of Coal-heughs and Patis has the ſame 


, : 


Privilege, tho! they cannot properly be called Maſters and Owners, except the Words be al. 


XIII. 


XIV. 


lowed to be extended to Temporary Rights: But ſitice this Privilege is chiefly real, andnot 
perſonal,” & in rem ſcriptum; therefore it ſeems reaſonable, that whoever. have the Power 


of the Coal-heughs, ſhould likewiſe have this Privilege, which is granted upon their Ac- 


count. | AT ; 5 iN "Ws i . 


Tux Council chought argumento hajus legis, that Maſters of one Manufactory could not 


have Action againſt. others of the ſame Manùfactory, for reſetting their Servant who had run 
away from them, and to whom they had learn'd their Trade; and yet I have ſeen Aion 
granted in the Council againſt Heretors, who had-enticed away other Men's Fiſhers; and 


the Parity of Reaſon ſeems to reach to ſuch as work in Lead-mines. This Condition of 


Coalliers and Salters by our Law, makes them to be like to the addicti glebæ & adſcripiiti, 
mentioned in the Common ee Ao dl 


THIS Act is explain'd formerly in the 72. Act, Parl. 14. Ja. Il. „ 
o B. this Act Men are diſcharg'd to lay Lint in their own Lochs, fince thereby Fiſh i 


deſtroy'd, and the Water becomes noxious to Neighbours ; and thus Property is in 
many Things reſtricted for the Good of the Commonwealth; there being nothing 
more conſequential to Property, than that quz/zbet poteſi jure ſuo uti modo principaliter hit 
non faciat in æmulationem alterius : But it ſeems that only the Parliament can reſtrain this 
Exerciſe of Property, elſe this A& had been needlefs: And thefefore when the Laird of 
Haining offered to drain his own Loch, it was juſtly debated whether the Fiſhers upon Tweed 
could hinder him, becauſe the Water that run in from the Loch to Tweed, prejudged their 
Fiſhings. But that which made the Caſe there more debateable was, that public Rivers and 
Salmon-fiſhings, are of their own Nature privileg'd. It may be likewiſe Cabana, whether | 
paritas.rationts ſhould extend this Act againſt ſuch as lay ſtinking Hides, or other ſuch noy- 
ſome Things in their Lochs or Burns; and the laying any ſuch Things in the Loch of Lu 


 tevin, is \pecially declat'd puniſhable by the 29. 4#, Parl. 1. Ch. I. vide quæſtiones medico l. 


ales Pauli Zaccheii, Lib. 3. Tit. 3. where he condemns what is here diſcharg'd as noxious 


both to Man and Beaſt. 


duties, if they be required allanerly ; and theſe Blench-duties cannot be converted into 
d // OT OT Tr Wong 

Obſerv. I. If is declared by this Act, That Blench-duties are not to be any Rurden or 

early Duty by their own Nature, but only an Acknowledgment or of + Save, if they 


* this Act, the Vaſſals who hold Blench of His Majeſfy, are only liable in their Blech 


e requir'd allanerly: And yet by our Law, in Lands holding blench of a Subject, we thus 
diſtinguiſh, vis: Either the Charter bears, ſi petatur tantum, and then the Blench-duty can- 


not be required beyond the Year in which it was due; or elſe the Blench- charter bears not 


this Clauſe: And then either the Blench-duties are ſuch as are of an yearly Growth, as Wau, 
Pepper, &c. and theſe can only be crav'd within the Vear; or elſe they are Things of ſome 
intrinſic Value, and not of an annual Growth; ſuch as Silver, Spurs, Ge, and they hes br 
2 g 28 . 2 f yy | p U 
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Tack, or otherwiſe, Fanuary penuts, 1624. But tho a-Vaſlal's Charter, ho holds A. the 
King, bear, , prratur ranrum, yet the Exchiequer, by an Act, does tax the Price, and pur- 
ſue for theſe and for annual Growths, albeit they have not been crav'd within the Year; for 
which.I can. give no other Reaſon. but that the Negligence of the King's Officers cannot 
prejudge the King. But how can the AR of Exchequer alter, the Nature 0 me Jolding; 
which is an Expreſs Contract betwixt the King and His Vaſſals. And it may be alledged, 
that by Act of Exchequer it may be as well declar'd that Preſcription ſhall not run againſt the 
King, for this is a Species of Preſcription ; but eſpecially ſince it is declar'd by this Act chat 
they ſhall-nor pay; notwithſtanding of wy Act AF bedner paſt or to come. Nor dpesthe 
Act anent the Negligence of the Kings Officers abrogate this AR as it.ought c maße done. 
The Advocate's Proteſtation in the Eid of this Act ſeenis to be nnintelligible & fer how: can. 
Blench-duties be conform to the King's Eftate and Dignity 25 Some interpret this A as f 
it only prohibited the Converſion of the Blench- duty into Money in the Body;of theThar- 
ter; but does not hinder the Exchequer's valuing of it. Others, to reconclle the preſent - 
Practice with this Act, make a Diſtinction betwixt Holdings in b/anco, and in alba firma; a8 
if the Firſt being an inconſiderable Buch ag a Roſe, or a Peny, may not be converted to Mo- 
ney; but the other affording ſomeProfit, fuch as Gilt-ſpurs, Gloves, a Pound of Pepper, Sc. 
may be valued by the Eher. „ Er OETRT 
Tris Act quadrates with Tit. 2. Lib. 11. Cod. Theodo. N | 
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THIS Ac is formerly explain'd in the 77. 49, Perl b. a. V. 
B: this Act, all ſuch as convocate or aſfemble themſelves within Burgh, without Licence 


Hof the Provoſt and Bailies, are declar'd to he giilty of Faction and Sedition; and it 
has been doubted, whether Keepers of Conventicles within Burgh' may be puniſhable 
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by this Act; for tho' there be a ſpecific Puniſhment appointed for Conventicles, yet ſince this 


and other Laws, by which Conventicles may be puniſhed in ſpecific and particular Caſes; are 
not abrogated expreſiy; it is therefore alledged that Dy are not-abrogated;” conform to the 
*peneral Rate ſer dcn If the'243. 28; Pal is. uo VJ... Gon gn, 
Ob fer. II. Ir may be doubted whether, ſince this Act runs in the General againſt Con- 
_ © vocations within Burgh, if this Act ſhould not as well extend to Burghs of Barony, and 
Burghs of Regality, as to Burghs-Royal, ſince the Word Burgh comptehendls all. And the 
Reaſon inductive of this Act, iæ. the-quenching Convocations; extends likewiſe to all; and 
when the Parliament deſigned to extend their Acts only to Burghs-Royal, they were parti- 
cual expreſt, as is to be ſeen in the immediate foregoing Act. And albeit it may be urg'd 
that t 
ſimgulis; for there are many Butghs-Royal, as well as Burghs of Regality and Barony, that 


_ _ Obferv. III. TAT tho this Act ordains only ſuch as obey not their Magiſtrates and Of. 


King's Name, ſuch as Captains, &c. they may be finſe. 
_ Obperv. IV. Tris AR appoints, that it ſhall be proclaimed at all the Mercat-croffes of 
the ſaids Burghs; albeit by the 128. Ae, Parl. 7. . VI. all Acts of Parliament are only to 
be publiſh'd at the Mercat-crofs of Edinburgh; but this Act being poſterior and ſpecial, de- 
rogates from that general Law; and this was ſpecially appointed, becauſe of the ſpecial In- 
ET MATE ˙²mAe r ̃⁵t N ] Ea Toronto Lied) 

Ob ſerv. V. Ir is obſervable, that this Act propoſes no Puniſhment for Towns where the 


 ficers, to be fined; yet if the Inhabitants of any Town refuſe to obey any Officers in the 


— 4 


4 


Magiſtrates do not their Duty to N 7 e Tumults againſt the Government; yet the Town of 
0 


Lanerk was fin d for not purſuing thoſe who burnt the Teſt at their Croſs, Anno 1681, and 
private Burgeſſes pay a Proportion of ſuch Fines, -tho* they were not required by their Ma- 
_ Siſtrates, becauſe it is their Duty to concur when they ſee ſuch Tumults; and Magiſtrates 


are oft-rimes unable to require C ncurrence. | 


"Mp 


THE Lands of ieee and Strabrand, are diſſolved to be ſet in Blench- arm in fa- 
ours of the Earl of Montroſe, then Commiſſioner, it is mentioned that there is a particular 
Warrant for diflolving the ſame: e pry 
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is Act ſpeaks of Provoſt and Bailies, yet this muſt be interpreted applicando fingule 


Vvours of the Earl of Montro/e; and it was neceſſary that there ſhould be a particular 


purſued for at any Tinle within 40 Years. Nor can any annual Preſtations, ſuch as Carria & 6G 
2 be acclaimed, after, elapſing of the reſpective Years, wherein they were due by the W 
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that Chapter, are particularly condeſcended on in that A&; _ 
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ge H1S AQ againſt S ert an 
. VCVVFCFFFFFPVV dc re nay 
Nota, By this Act the Reſetters of ſuch are fineable as Non-communicants; 
aud the Ad by which theſe are fined, is not here cited, but it is the 1). 4, 
We: Part. 16. Ja. VI ).. Tr CATE. Or» 
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Ts AR agaibit che Uſers of falſe Weights and Meaſures, whoſe whole Goods are to 
be confiſcated, is explain d, Crim, Prot 7. 15, Falihood. Eo 


THIS AR is explain'd, Crim. Prat. Tir. Theft. 


T HIS Ad impowers the Biſhop of St. Andrew's to chooſe Seven within his Diocy o 


be his conſtant Chapter; which was formerly reſolved upon by the 3. Alt, Parl. 18. 
Ia. VI. tho' the Power of 9 them was not given to that Biſhop expreſly: But 
thereafter by the 2. AZ, Parl. 24. Ja. VI. the Benefices, whoſe Incumbents are to make up 
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8 They were at firſt nominate Dy the Queen, and were called Judices Regii; but 
after Her Demiſſion they were nominated. 
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Wilful Hearers of Maſi, is explain d, Crim. Prag. 
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of 'Sederunt; And even in this Act, the preſent Commiſſars wete to c 


nd even in tl tl nmiſſa o continue, they getting ACT 
Teſtimonials of their Sufficiency from the Lords of the Seſſion, and ſeverals of them were = 


at once Lords of the Seſſion and Commiſſars, as appears by the Books of Sederunt. Upon VI. 
the Reſtitution of Biſhiops, the Commiſſars who then were did ſubmit. And this Act ſeems' 
to have proceeded upon a Submiſſion betwixt rhe Biſhops and Commiſſars the 23. of June, 
the Day before the Parliament fat dow u; whereupon Decreet was pronounced the 29. of 
June, containing the foreſaid Reſervation of the Commiſſars Offices. And in the Caſe 
of the new Proviſions, the Commiſſars are the only Submitters, and yet there are An- 
nuities decerned to the Clerk, to the Former of Teſtaments, Quot-maſters and otllers. 
And there is a Form preſcribed anent the Procedure in Divorcements, betwixt the 
parties in other Commiſſariots, who are not worth a certain Sum, which hath no Foun- 
dation in the Act, nor ſeems to be ſeconded by Practice: The Decreet is regiſtra- 
ted January 19. 1610. relative to the Decreet, wherein the Archbiſhops and 'Biſhops 
of Galloway and Orkney are Subſcribers for themſelves, and taking Burden for the re- 
manent Biſhops and their Sueceſſors, there is a Contract the 15. of November 1609, and March. 
5. 1610, entred into amongſt the Biſhops, for the Relief of the Archbiſhops, or either of 
them, for Payment of their reſpective Proportions to the Archbiſhop, who ſhall happen to 
be diſtreſſed for the Salary, the Archbiſhops by the Contract being bound Injury and 
ſeverally to the Commiſſars, the whole Proportion of Relief due by Glaſgow to St. Andrew's, . 
is the Double of the Contribution to the Lords, and Salary due to the two youngeſt Com- 5 
miſſars, and the Relief due by St. Andrew's to Glaſeow,'1s the Double of his Contribution, 
and the Salary due by him to the Two eldeſt Commiſſars. By which it appears, that before 
this Decreet the Commiſſars had Salaries: The Obligement in favours. of the Members of 
Court of the Commiſſariot of Edinburgh, whereby the Biſhops are obliged to compel the 
Members of their Court to pay certain Sums to the Members of the Court of Edinburgh 
during their Lifetime, is not renewed in the Contract. In this Contract the Obligements 
upon the Part of the Commiſſars are general, relative to their Duty to their Superiors, and 
Fidelity in Adminiſtration of Juſtice,” according to the Practique and Injunctions, the Obſervation 
of the Decreet-arbitral, and Articles, by which it is ruled, ſubſcribed by Arbiters and Overſ- 
men, which is not extant z there is no Penalty adjected, neither are the Commiſſars ſubſcribing. 
Taz Commiſſars and many of the Biſhops being dead who were alive the Time of the 
Decreet-arbitral, the Biſhops eſpecially; the ſucceeding Biſhops refuſed to pay the Salary to 
the ſucceeding:Commiſſars ks noe > they purſued 2 then Archbiſhop of St. Andrew's, 
who, the Time of the Decreet and Contract, was Archbiſhop of Glaſgow, and James Arch- 
biſhopiof | Glaſgow, Who then was Biſhop of Orkney, as the only TWO alive who were Bur- 
den- takers by the Submiſſion for the reſt, and Deereet followed, February 12. 1630. againſt 
the Archbiſſiop of St. Andrew's, who, the Time of the Contract, was Archbiſhop of Gla/zow, 
and was bound conjunctly and ſeverally with St. Andrew's : The Archbiſhop, for his Relief 
upon the Contract, being diſtreſſed upon the Decreet, purſued Adam Biſhop of Dumblain, 
who was created Biſhop” ſince the Contract, and thereupon defended himſelf as free of the 
Obligement of Relief: As likewiſe, that the Salary was not due to the then Commiſſars, it 
being due to their Predeceſſors, the Submitters allanerly, which was repell'd, and the Biſnop 
decerned, February 18. eodem, in reſpect the Charge and Pains was perpetual upon the Com- 
miſſars Part, and the Benefit perpetual to the Biſhops, and they having the Confirmation of 
the great Teſtaments; and the Word Allanerſy was found only to exclude the Heirs of the 
then Commiſſars, but not their Succefſors in Office. The Point being clear'd as ſaid: is, the 7 
Commiſſars thought it more juſt that every Biſhop ſhould be liable for his own Part; and 
therefore all the Biſhops are purſued, wherein the ſame Defences are again repelld, and they 
decerned, March 27. eodem, and the 24. of '7uly 1634: there is a new Decreet obtained in 
favours of the Commiſſars and their Succeſſors againſt the Biſhops and their Sucteſſors, con- 
taining a Declarator, that it was a conſtant Fee payable in all Time coming: This was in 
Abſence. The Decreet againſt St. Andrew's, dated the 12. of February 1630. is not extant, 
unleſs in the Regiſter ; but it is narrated and founded upon, in the Decreet at the Inſtance of 
St. Andrew's againſt Dumblain. Upon the Decreet in Marth againft the Biſhops, there are 
Letters rais d, dated the laſt of March, Givand'Wayrand to charge nh Biſhops to pay their 
Proportion of the Salary, aud to find Burgeſſes 4 Edinburgh Cauſioners within Fifteen Days ; 
That in all Time coming they ſhall pay their Proportions, conform to a Delwerance of the 
Lords ſhown to them, founded upon the Damage that the Commiffars would ſuſtain in eva- 
cuating-their Salaries, by charging and denouncing the — 2 yearly in the ſeveral remoteſt 
Corners in the Kingdom: The Deliverance is not extant. There are other Letters directed 
againſt them the 1. of April 1630. for Payment only; ſo that both the Remeddies are uſed. 
There are likewiſe Letters directed for finding a {nf cient Burgeſs Cautioner, dated the 16. 


TuE 9. of pow 1661, there is a Ratification in Parliament in favours of the Commiſſars, 
declaring the Rent, Patrimony, and Eſtates of the Biſhops to be liable to them for their Sa- 
| laries ; and there is a Reſervation in favours of the Commiſſars. In the Reſtitution of the 
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> whole Defences ag | | 15 
poarity betwirt the Proviſion of a Salary in Favours of the Commiſſars, and in Favours of the 


biſhop; but by the ſubſequent Decreets and A 


, arg, Edinburgh is decerned to re 


Seſſion's Power ſo far, that the Lords cannot reduce in ous inflantia a Decreet 8 


— dicature whereof they are Members, than that the Lords do concern themſelves toclaim it: 


the 
Habiters within the ſaid Burgh allanerly, and no others. By virtue of which Act, 
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es againſt the C iſſars Right are repelłd: But by the ſaid Decreet, the Dif: 


other Members of Court by the Decreet-arbitral, is not ſufficiently clear d; for the Decreet, 
as to the Members of Court, was null, it being beyond the Terms of the Submiſſion, which 
ee apon ths. f boe e tad de e oblig'd ro compel thete 
no ſpecial direct Obligement upon the Biſhops, but only that they are oblig'd to compel thei 
Members of 'Court 2 pay theſe certain Sums to the Members of Edinhurgh, without any, 


Penalty, and which hath never taken Effect by the Decreet or Contract, the Commiſſars had 


no Action againſt the whole Biſhops, but only „ the whole Burden-takers, and the Arch- 
of Parſiament, the whole Biſhops, and the 
Intrometters with their Rents, are directly liable unto them, and ſo their Executors intromet- 


ting with the Ann, or the ſubſequent Biſhops are liable; and that is but Prejudice of the Oo. 


bligement i» ſolidum againſt the Archbiſhop, contain d in the Contract; by virtue whereof, | 
St. Andrew's was decern'd; and by virtue of a Submiſſion betwixt St. Andrew's and Edin- 
elieve St. Andrew's'in the Half; and St. Andrew's hath rati. 


by to him in Parliament the Nomination of the whole Commiſſars: Againſt which Edin 
rgh did proteſt. It doth not appear how G/a/gow loſt his Right to the Nomination of 
Two eſtabliſhed to him by the Act of Parliament. There was an Act for Regulation of the 


Commiſſariots, which took no Effect; neither is there any Thing done by the Lords, by vir- 
tue of the AR of Parliament 1661, as to the Regulation of the Commiſſariot of Edi 


Ac gh, 
or ſettling a Courſe for the punctual and ſecure Payment of the Commiſſars Salary. The 
whole Inſtructions above-mentioned related to, are to be found with the Commiſſars of 


7 


Edinburgh. 


Ir is obſeryable by this AR, That the Commiſſars of Edinburgh have  Two-fold Power; 


a Dioceſian, whereby they confirm the Teſtaments within the Diocy of Edinburgh, and exerce 
all Power that is competent to other Commiſſars; and another, univerſal and tranſcendent; 
whereby they may reduce the Decreets of all the other Commiſſars in Scotland. And this 
Act founds them ſo: abſolutely in this Juriſdiction, that it is excluſive of the Lords of the 


inferior Commiſſar; and the Lords themſelves did ſo decide after full Debate, Dury, Fuly 
23. 1624. tho” it was there alledged, That the Parliament could not diminiſh the Power of 
the Seſſion without calling them thereto; and yet now the Lords does ordinarily reduce is 


prima inſiantia the Decreets of the inferior Commiſlars, which proceeds rather from the In. 


advertancy of the Advocates who are careleſs to plead it, to withdraw Actions from the Ju- 


But both then and now, the Lords may reduce the Decreets of the Commiſſars of Edinburgh, 
if hey decide not rightly in theſe Reduction. 
I this AR alſo, N are impower d to create Clerks and Procurator-fiſcals ; and tho 
in the Commiſſion, which the Biſhops give to Commiſſars, they give them Power to admit 
Procurators; yet cannot the Cen = by that Power, create Procurator-fiſcals, but 


only ordinary Procurators; the Fiſcal remaining {till at the Biſhop's Nomination, Judy 12. 
f Tus Commiar Books bear Sedebant, where the Lords Books bear Sederunt. 


T> ING Jane finding that the Nobility di ordinarily get their Children, Friends, or 
> Servants, to be elected Magiſtrates o. — — whereby they carry d all Nominations 
> in Parliament at their Pleaſure; did therefore in this Act, which is entitled, A for 


parel of Judges, Magiſtrates, and Kir men, ordain, That no Man ſhould in Time cu. 
e capable of Provoſtry, or other Magiſtracy, but Merchants and actual Tra ors and 
Chancellor 


Seton was oblig'd to demit his Provoſtry of Edinburgh: And this Act is renew'd by Procla- 


mation in. uno 1626, how ſoon King Char les came to the Crown. Some think, that tho Noble · 
that this Act is in Deſuetude : But I believe neither; for where the Council names jure deu- 


luto, becauſe Magiſtrates accept not, they come only in Place of the old Magiſtrates 'andCoun- 
cil; and therefore they can only do what theſe could have done, ex reguls ſurrogatorum. 
And this Act heving been made in Favours of the King and Monarchy, it cannot run in De- 
ſuetude without their Conſent ; and it is thought, that by virtue of it, none who are Lords 
of the Seſſion can be Provoſts, theſe. being incompatible Employments, and inconſiſtent with 
the Deſign ofthis Act, which bears to be made to hinder the Diſſipation of their common Good, 
and perverting of their Privileges, which is much more eaſy for Lords of the Seffion, and 
Perſons in public Employment, than for others: Beſide, that public Traffique and Merchan- 
dizing is incbnſiſtent with that exact Diſtribution of Juſtice, which is neceflary in His 
Majeſty's Judges. Yide Lampridium i vita Severi, as to the Diſtinction of Habits amongſt 


: 
* 


| Ek the Lords of Seffion, in place of Qrotes of Teſtaments; and therefore the Lords of the 


© ] 3 not prejudge thoſe who acquired the forfeited Perſons Lands, either by a lucrative, or 
of tl the-Common Law, theſe who are reſtored by way of Juſtice, 


WWW 


tive of this AR, which bears that the Botha pom. commanded, That the Sorners and com- 


„ 118 * ws, 0. . Tit 7 Ive, its which 1 tan oh 8 0 
J not only what is deſtruQtive to the Government, but what may tend 7 the Prejudice . - 
of the Government, is here puniſhed ; and this I have thou be fit to obſerve, whe 
2 has been oft-times debated not to be relevant. It may be alſo doubted, whether 
-againſt Wy. — of Commons, or their Reſolutions, is puniſhable by this Af, 
oachful Speeches of the People or Country of England; and hex 
are the — P51: Aan of the People: And fince theſe _ uniſhable who ſpeak againſt a 
Corno of Exg/and, much more ought they to be 'who ſpeak againſt the Houle | 
of Commons. But in my Opinion, this bes o 1 duch as ſpeak reproachfully of their 
Nation, a wei and Counſellors; but the whole Act 5 to be — by dur Parlia- 
ment, as being paſt by us, in Expectation that Englar would make ſuch an Act in their 
Parliament, which they never did; and upon which Account it was never in Obſervance 
N Us. — K likewiſe obſervable, that tho” in our Law, ITS not Revealing; is 


ble in Treaſon; yet by this Statute, the hearing an gainſt the 


ling ORR ES 
uy — England, or any Privy Counſellor i in that —— n evealing, = 3 I £ Wo 
red to be equally puniſhable with 1 inventing. fuch ( Calumnies. Py F FD oo 0048. I 
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HIS Ad is Temporary as to many Thin : it is obſermable 1 from it thi the add 8 

2 Wn Teftmonials is puniſhable by Deat as Falſhood. And the Power given to the 

ommiſſioners of the Borders to apprehend Fugitives, and to ſend them, or their Marks 

wd Token to the King's. Commiſſioner, is founded on L. 4. F. de Fugitivis; where Line- 
narc ha, which is our ommiſſioners of Bis. Borders, debent e e in WY and to 
ſend them vr their Ns bY os is our ah, 0 the next WO - 


At difloived — the toe in ſo 225 as concerns 10000 Pounds Afr wt paid to | 
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on do, conform to this Act, decern ſummarly the 3 and Collectors to De 1 I 


10000 a and ordains them to 85 charged with 


JY the Fs 48, Pari 18. Ja. VL VL it is declred; That Refitutions by way of Grace l 2 


an onerous Cauſe; but becauſe, both by an Inference from that, and 5 the Principhis | | 
might pretend to quarrel 
thoſe, who, during their Forfeiture, were preſented to 113 — to which — were >. eating 
upon Pretext that they were to be reftor'd intirely, Therefore it ſeems that this AR has 
been made, whereby it is declar'd, that ſuch as are preſented to Be eng which were at 
the Preſentation of forfeited Perſons, ſhall not be prejudg'd by their Reſtitution ; and whit 
was very juſt, ſince Patrons are not 72 ejudg d; becauſe it is preſum d, that the Ordinary would 
not collate Perſons that were inſufficient, nor were Patrons allow'd to make any Advantage 
Z the Preſentations; and upon the ſame Principle it ſeems reaſonable to conclude, that a 


Minor cannot han a Preſentation co” by him, with _— Condent * his n during 
his Minority. „„ N . 


"Ti IS A& cation: an AR of fPrivy-Council, 3 Fes 1 were e to de N. 

the Kingdom betwixt and the Firſt of Au guſt thereafter, under the Pain of Death: N. 7 
_ It may be juſtly doubted, the Gommel had Power to make Acts inferring the Pain 

of 9 ſincè it is a receiv d Princi in our Law, as is clear by Craie and others, that the 

Secret Council can make no Act which may infer Forfeiture of Life or Eſtate. And tho' by 

the As 124, and 147. Parl. 12. Ja. VI. Jud 7 be ordain d to puniſh Zg yptians ; and that by the 


268. Af, Parl. 15. Vagabonds an L ere aret0beem 45 in common Works 'Þ 
6 Add is the Pain of I Is 


yet by ee 15 Eg therefore it was latęl 
debated, that this Act was but at beſt a tem Fans could nat he im 1 
nelf'd for their Life. 'Byt ein h this At has be cient Warrant for 1 


Ptians. And I find, that upon tle 
g ypreans; and it is notour, xt im- 
pars oi Fo _ AQ, Sheri n al others 19 hy very m man eee f by Warrant thereof. And 


the AR is not tem for it ts them to in Time coming after the 
Firſt of Auguſt. And theAR bas ordain d F to 2 proceeded againſt as Sorners and 
common Thieves, who are by our Law to be ſh'J with „as is clear by the Narra- 


— 


mon Thieves, commonly called Egyptians, &c. ſhould depart forth of the Kin dom ; ſo that the 
2 has not inflicted the Pain of Death upon a _ Crime, 5 has only declared, That . 28 
from fell under the old Crime, that was puniſhable by Death. Nor can 7A be deny d, bue 
rom this and many other AGs it Is 5 clear, that the Council has a Power to extend nag 
28 e Y %%ͤ& ms card © 
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A T interpret 6” e oj even relating to Life and e KEY 2 the Act ap & 
be puniſhable by Death; ds are. known, holden and repute to b+ Egyptians ft may be doubted 
What can prove that the Egyptians pannell d, are known, holen and repute to ſ#eb; For 


—ͤ— 


which, beſide the common Inferences of Notoriety uddueld by Maſcardus and others, in pro- 
Hal ione noturii, our Law allows that ſuch as call themſelves Egypiaus, or go 
Country, bleaking their Faces, telling Fortunes and ſpeaking the Gebriſh/ 
People, ſhall be Puig as'Eg ypriaus And ordinarily His Majeſty 8 Advocate e ſuch 
Ahlers hngt the-Perfons mpannell'd to ee repute to be Ep . 
Ius who are calld: Egyptians in Scotland, are call' Ligeni, - Tartari; Bobemii; mY which 
are remarked as idle Beggars, going about oppreffing the People, and cheating them by vain 
| _ Superſtitions, and F aebi Of which: 12 of People Fritſehius has Written a Ttea- 
te, call'd, De origine „ e & corum-Coercitione.; where are to be found upon what 
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12 * | 4 => Firſt; and thereafter, by the Canon Law, the. Wade f Arch. bi J 
SE I and Biſhops, did belong to the Pope . as the Canonifts affirm; but he 
2180 * W this Power to the Chapters of Cathedral Churches, C. amen 2. 
As iſt. Ge. fin. que. 7. 10d K bit n Fruuce by Agreement betwixt Pape L 
the "Tenth, and y, the Firſt of Fraxce ; the Nomination - Prelacies was after much 

Debate, granted to the Kings of France; tho' it be pretended to be a Privitege betonging to 
1 in Synodo Aurel. Quinta, as the learned 7. has Fee ; and after hat Contordit 

e in favours of Francs the Firſt. It a "ke King 7; ajnes the Fifth, who lived in 

the ſame Age, and Married Francis the Firl ht with His Parliament declare, 

that the Nomination of Biſhops did belong to 12 g of Scotland, and the Provifion wy 
to the Pope, A, 125. Parl. 7. Ja. V. — by this Ys it is declar d, That Arch-biſhops 

| Biſhops ſhall be by His Majeſty's Licence elected by the Dean and C of their own'Ca- 

| thedral-kirk, to which they are to be prefer d, who being aſſembled by This Majeſty's War. 


ud, ſhall proceed to the Election of the Perfon named by His' ; and the Flection 
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Ri ght ſhould expreſs 4 modus vacend: ; and therefore His Ma having ſent down eg 
conge deflires in January 1679. one in 8 of the Biſho of E dinbur 7 to be Biſhop 
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apter is to the Biſhop, what Convents were to other Prelates#that'is.to day, their 
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3 ſince the reddendo of that fame Charter, whereupon he foun 
obli 


Right by Preſcription; it may be doubte 
gers, who have not been naturalized? + „ 1 Ts 
Obfero, II. Tar theſe Forty Years, are only to run from the Date of their Infeftments 
by this Act; and yet in Warrandice, it is only to run from the Date of the Diſtreſs : But 


"Ix may be likewiſe doubted, if this A may be extended to Conventions, ſince the 47 
Harl. 11. 
Abſence, 


eaks of Parliaments and General Councils. 
 Obſerv. ; 


H. Ir is the King's Advantage and Intereſt that Proxies ſhould be allow'd ; for 


they are only to be allow'd by this Aer, where the Reaſon. of Abſeiice is warranted by the 


King, His Commiſſioner, or Council; and ſo the King may allow Proxies, or not, as He 
pleaſes; and needs never allow any to thoſe whom He ſuſpects ; whi ch is a 10 the preſent 


Cuſtom of England, as to the Peers. 


Obſerv. IV. Taær though Letters of Attorney out of the Chancery, be ſufficient for 


| Abſence in other Courts; yet by this Ac the Abſents muſt give a written Warrant under 
J AI. +... V | oe ren 


= 
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* HIS AR gives Inſtructions to Juſtices of Peace and Conſtables, which is renew'd, and 
ſomewhat altered by the 38. A, Parl. 1. Ch. II. But by this Act, their Decreets are 
ordain'd to receive Execution by Letters of Horning and Poin ng; and that no Suſpenſion 
ſhall be granted, but on Conſignation; which Conſignation, is neither appointed by the fore- 
ſaid AF 38. nor is it now in viridi ob ſervantia: And tho' by both the Acts, they are or- 
dain'd' to proceed againſt Cutters of Green Wood, Slayers of Red and Black Fiſh, &c. yet 
they are not in Uſe to proceed in ſuch Caſes ; . becauſe the Act appoints, that Commiſſions 
ſhall be granted to them for that Effect; but theſe Commiſſions have never as yet been grant- 
ed: Tho' by our Cuſtoms, no Perſon can be holden as confeſt, — they be perſonally 
cited; becauſe elſe Men might be drawn in Snares, by Citations at Dwelling-houſes; yet 
here they are allow'd to be holden as confeſt upon the ſecond Citation at their Dwelling- 
houſes, becauſe the Subject is ſmall in Juſtice of Peace Courts 
Tris Act is likewiſe explain d, Crim, Prat. Tit. Juſtices of Peace; and is 2 7 Fo by 
the 38. Ac, Parl. 1. Ch. II. Where the Council is allow'd to grant them, what further 
„ fe Tr Tet 5 e 
Tu Council uſes to name Juſtices of Peace, in Place of ſuch as die; and it being alledg'd 


that all Commiſſions for Juſtices of Peace ſhould flow from the King immediately, this was 


refuſed by the 18855 as being contrary to the conſtant Cuſtom of Council, whom the King 
allows to name Juſtices of Peace. e e 
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ty Vears, | 


TD Y this excellent Act, ſuch as have peaceably poſſeſſed their Lands for Fo 
are ſecured by Preſcription. LT ; 


I «s to this Act it is obſervable; Firſt, That Preſcription is only competent to ſuch as have 


bruiked by vertue of Heretable Infeftments ; and therefore he who alledges Preſcription, 
muſt alledge an Heretable Title; but tho' the Poſſeſſor be not expreſly infeft; yet if he has 
ſſeſſed the ſubject, as Part and pertinent, it will be ſufficient; and therefore a Salmond- 


ſhing was found to be preſcriv'd, tho' it was alledg'd to be inter regalia, ſince the Preſcriver 


was infeft cum piſcationibus in general, February 7. 1672. But if the Preſcriver be infeft upon 


a bounded Evident, it will not furniſh him a valid Title for preſcriving, as Part and Perti- 
nent, any Land that is without the bounding, November 14. 1671. This Act is alſo extended 


to Heretable Offices, as to Patronages, Penſions, and all Servitudes, tho' not expreſly men- 


tion'd; and tho Heretors and W adfetters are enumerated, ſometimes as different from ore 


another, Act, 6. Seſſ. 2. Parl. 1. Ch. II. I" Heretage in this Act, comprehends Wadſets, 
and it is even extended to long Tacks; ſo , the 


that it was found, that after Forty Years, they 


could not be quarreld, as granted without Conſent of the Patron, 12555 1 

Puts want of a Title likewiſe; and of bona fides, hinders a Vaſſal to 298 againſt his 
Is his Preſcription, 

ges him ſtill to know his Superior's Right; and by this Act for the ſame Cauſe, a Wad- 


ſet cannot preſcrive, where the Reverſion was. incorporate in the Body of his own In- 


- Since: this Act appoints, that His Majeſty's Lieges bruiking for Forty Years, ſhall have 
d, whether Preſcription can run h Favours of Strati- 


* 
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from both it is clear, that the Reaſon is, becauſe till then, they who have ſuch Rights, 302 


- walent agere; and therefore the Exception allow'd by the Civil Law of non valent agere, is 


®. 


allowable in ours, tho' it be not expreſſed in this Act, as Minority is, whereby it ſeems that 
 exceprio' firmat regulam in non exteptis. Likeas, it was found in the Earl of} Lauderdale Caſe, 


againſt the Earl of Tweddele, that Lauderdale being forefeited by the Ufarpers, ares. 
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the Ul or al 5 ainſt them, as was found in I hite 
res Caſe, the 24. of F he having kill d in Holland, Dorzſſaus, one of the King: 
urderers: for the Lords thought that he might have transferr'd his Title to another: Audit | 


this Reaſon hold, it ſeems that ab/ens reipubliræ caſa in general, is not ſuſtainable as Mino- 
rityis, ſince theſe who are abſent may leave Procuratories to purſue their Rights, 


„ 


may be likewiſe debated, that ſuch as are vi 1 hindred from coming to purſue, as 


tal rivilege of non valentes agere, tho no 
Exception be made of them here; for tho' the chief Deſign of the Act be, to eſtabliſh Here- 


table Rights in the Perſons of ſingular Succeſſors, who cannot know ſuch Accidents, and are 


ſecure i oy find a Fay ions progreſs, yet Preſcription was at firſt introduced, for pu- 
niſhing the Slouth of the Proprietars, amongſt other Reaſons; and therefore non valens age- 
re, was allow'd by the Civil Law and ours. 0 8! 
Ir may be alſo doubted, whether Preſcription ſhould run againſt a furious, or mad Man, 
ſince they are Minors in the Conſtruction of Law, and ſo are to have Curators, and are leſs 
judicious oft-times than Minors are; but yet ſince they are not expreſt here, when the Law 


| ſecur'd privileg d Minors, it is preſum'd they were deſignedly omitted; and it were hard to 
know who are furious, and Furioſity might continue Eighty or Ninety Vears; or a Man might 
feign himſelf mad, GW. „„ 


Ob ſerv. III. Thar this Act, makes a Difference betwixt ſuch as are ſingular Succeſſors 
(who muſt produce for the Title of their Preſcription, not only a Saſine, but a Charter) 
and Heirs who need produce no Charter, but Saſines, one or more, proceeding upon Re- 
tours, or Precepts of clare conſtat; but becauſe the Act ſays, That they ſhall produce Sa- 
ſines, one or more continued, or ſtanding together for the N of Forty Tears ; therefore the 
Lords found, That Saſines muſt be produc'd by the Heir, by vertue whereof, he and his 
Predeceſſors have bruiked for Forty Years, during their being infeft; and ſo where the Fa- 


ther was infeft, and lived Thirty Nine Years, yet the Son not having been infeft, tho' he 


and his Grand- child poſſeſſed for above one Hundred Years : This Saſine was not found a ſuffi- 
cient Title for Preſcription,” February 15. 1671. Earl of Argyle contra Macnauchtan, and the Rea- 
ſon is, becauſe a Saſine is but aſſertio notarii; and therefore it was too lax a Foundation for 


an Heretable Right; and one Saſine ma ee ig than more Saſines can, and one 


Saſine being forg d; may be laid up in the Charter-Chiſt, ſo that the true Proprietar could 


not, before the Regiſtration of Saſines, know how to improve the ſame : And ſince this Act 
requir'd no Charter from Heirs, it was juſt that it ſhould require more Saſines, to ſecure 


againſt Falſhood : But ſince the Act appointing Saſines to be regiſtrated, the Argument of 
eaſie Forging is much taken off; becauſe the Act of Parliament ſays, That it is neceſſary to 
produce a Charter, granted to them by their Superiors and Authors + It may be doubted whe- 


| ther the Superior is oblig'd to receive a Vaſſal, tho Forty Years in Poſſeſſion, except he or 


his Predeceſſors can ſhew a Charter from him; and that becauſe, not only does the Act of 
Parliament ſay Copulative Superiors and Authors; but without this, there is no Title againſt 
on; from his Right of Superiority. _. 


fine, would be ſufficient ; for many complete Rights have no Charter. 


_ - Obſero, V. Truszss Forty Years run, de momento in momentum; and therefore the Pre- 


ſcription wanting a Day, was not ſuſtain'd, Fly 6. 1671, tho' it, was alledged that de mmimis 


non curat prætor: And it would be ſevere to take away the old Heretage of a Family for 
' want of one Day or Hour. 1 en 


Tus E Forty Years are 1 continuum, and not utile; and therefore the Law ſubdu- 
ces not from the Compt thoſe Years in which Judicatures were not patent; or in which War 


and Peſtilence hindred the Proprietar to purſue, the 30. of June 1671. But it may be here 
doubted, quid juris, if Judicatures were not open thro' War or Peſtilence for the greateſt | 


Part of the whole Forty Lears. | VV 7 
Obſerv. VI. Puls Preſcription runs againſt His Majeſty as well as Subjects; for the AR 


ſays expreſly, That theſe who have poſſeſſed Forty Tears, ſhall not be troubled by His Majeſty, 


ox any other; which was expreſs' d, leſt it might have been alledged that the Negligence of 
His Majeſty's Officers ſhould not Fee” him in not purſuing, Ge. which are the expreſs 
© Obſerv. VII. Tr A by this AR, the Preſcription ws dents beck in Reb br WIRE, 
had poſſeſſed Forty Years prior to the Act; | 


efſed Forty | Years before the Act they could not pre- 
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| or drawing back whereof nothing can be an- 
ſwered, but that this Remedy was previouſly allowed by the Civil Law: But left the Sub- 
jects might have been hereby ai Thirteen Years are allow d to run from the Date of 
this Act, ſo that tho“ they had po t the 

ſerive, except they had like wiſe poſſeſſed Thirteen Vears after this Act. 


chald not run againſt bith during that Forefeiturez büt where there is a; Title; Preſcription. A C T. 
may run, albeit the Defender was ab/ens reipublicæ canſa,. at the leaſt, durſt not come home 
in the Uſurpers Time, for alledg d Crimes committed a 


IT 


8 : And ſome rather think; the Superior would be excluded by this Forty Years 
Poſſe e are no Toad Toy 
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Her's Retour, January 11. 1673. 1 
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nothing as Executor; becauſe by this AQ, if the Executors have a Third of 
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the Third Part that belonged to his deceaſed Mother, for which the Two ſurviving Execus - 
tors were found countable to him: But where the neareſt of Kin died before the 'eſtament 
of the Defun& was confirm'd ;.. it was found that the Intereſt which would have been com- 
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— Wir wm a e wa” at PREY in 1 7 TOY 1 pk” 
rn, Southesk, and Scoon, as His Majeſty' 8 Gommiffioners; there were Five 
Articles therein iſt, in order to Uniformity with England, viz. Kneeling. at 
the Sacrament, "Privat: Communion, Private Ba hes, Confirmation of Chil- 
dren, and the obſerving ſtine Feſtival Days; for Conformity with the Church of 
England as far as was = ible. Which Articles are here ratify'd i in Parliament; 
ce to en e albeit for TORT: s fake OP have 
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SL N-this Act it is warranted, that ſuch as. compriſed, great Edtates for ſmall FEM did not- 
ANY - 15 withſtanding, Teen, the whole Rents for Payment of their ſmall. Annualrent; and there- 
fore to correct this, it is ordain'd by this Act, ct, That the Compriſer ſhall 1mputein Payment 
of his principal Sum, the Superplus of the Rents of the Lands intrometted with'by him. And 
the true Reaſon of the former Cuſtom was, becauſe by the 37, A, Parl. 5. Ja. III. the Lands 
compriſed were to be adjuſted by the Sheriff, with the. Sums compriſed for, and ſo the Rent 
was at firſt but anſwerable to the Annualrent, tho” thereafter all being compriſed, the Com- 
priſer 5 all the Rents, without im 15 nk laid is. 

Obſerv. II. Trar this Act makes only, t 2 17 0 liable for. his actual fatromilion; I 
and it has been found that the Com 1. is is not bound, to intromet: But yet this is ſo . 2 
580 the poor Debitor, and the other Compriſers, all Whom the firſt Fa e may debar, and 
o ſuffer the Tenents to bankrupt, and the Lands to become waſte; that therefore if 18 

pom once intromet, he is bound to continue his Intromiſſion; ind here there are 2 8 | 
anding, he is bound to do Diligence, February 9. 1639. or LIES, hors 715 mores 247 7 
Kr 15 Lords may force the fir 7 to 8 2 Diligence ;, or. if he d boten Fn 
ſuch a Time yearly, they may allow Acce — or the e to enter to the SO * ebru- 
ary 11. 1636. Fuly 1662. Or if the firſt, Eg xclude any D Herdes chat! at the SW: is 
be will % ip/o be liable thereafter, 2 do exact Diligence. Fol 

ung, /erv. III. By this Act it is declared,” Th That upon Payment of the 88 Sam and Ab- 
walter and the Expence beſtow'd by "the Compriſer in paſſing and obtaining [nfeftinent, 
pences beſtow'd in lead 

70%; that is to ſay, by way 
Lxception without Declarator, tho” ordiparily. ph {Order 0 10 be ad. And not 
only does Payment or Intromiſſion with the Mails, extinguiſh, th 8 Compri ng: 75 1 1 
Hee ſingulat Succeſſors; but even any Acknowledgment .of P 5 8 2 75 — 5 


the dee 48h thoſe; aher Sue fee Jus 23. 


166 GS oy "I 3 15 5 91 8 * 8 | 
nee Fi 48 Tar as "Comp riſer i Ne get At peilen cen Fe 2:08 Nene due the 5 
S or by this Act; PE tho' he get If ent entre for leſs by the u Nase dee 5 
„pet he will get Allowance of thé Fatt Year's Duty that was dueto 5 the Su 125 ; 
Gratuity will be of no . to the Debitor, Ju 2. 1625. 454 : 
Obſerv. V. Trar by this Act, what is 15 aid to the Superior bears Annualrent, as 55 the 
neceſſary M. , but it may be doubted if Annualrent be due for Sheriff-Fees. 
Obſerv. Trar Comprilings are not to run againſt Minors, but that it is lawful for 
the Minor at any Time within the Age of 25 Years to redeem: Which Privilege was found 
not only to be due to Minors when the Compriſing is led againſt themſelves, but even when a 
Minor has Right to the legal Reverſion, he being himſelf a ſecond Compriſer; for even in 
that Caſe, a Minor W led a Compriſing, may be prejudged as well as the Minor againſt 
hom the Compriſing is led, there bein the ſame Parity of Reaſon in both. And tho this 
be hot clear by the firſt Words of the | 
notwithſlanding of the 2 Laws and Prattiques of this Kin _ by the which the le- 
Fg. Reverſi ion of the compriſed 2 expired within Seven Years af leading of the Com: 
Tric ; from the which," is Majeſty and Eſtates hath, by this: ee AF and Statute _ on 
5 . Minori in all Time * . we Fer. 215 to un . he "25H : 


„„ OT” 5  Ghjere, Vu. 
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e Gorpriligh, will exting 


ception, yet it is clear by theſe Words, And that 


- 


— of the one to the other in many other Caſes, and ſo would not allow the Superior to 


redeemable upon the Payment of the Sums compris d for, and a Year's Rent for their En- 
try: But in this Act of Adjudication there is no Mention of a Vear's Duty, and which there- 


whereby not only the Superior is ordain'd to have a Year's Duty, but it is exp 
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Obherv. VIL. Taar becauſe this Act appointed only the Superplus of the Mails and Dus 


of his Annualrent, without 1mputing the r in Payment of the principal Sum, becauſe 
the Act corrected only that Cuſtom, quoad the Legal, & leges corretlorie, non extends debent 

ultra verbs directa © expreſſa, February 22. 1639. and therefore by the 10. Ack, Parl. 1. 
Self. 3. Ch. II. this Deciſion was corrected ;. and it was by that Act ordained, that Compriſers 


* ſhould impute the Superplus of the Rent, beyond the Annualrent, for Payment of the prin- £ 
| cipal Sum, not only during the Legal, but during the whole Courſe of the Minorit 7. 


HIS AR extends all the Privileges granted to Minors in Compriſings to Minors a- 

gainſt whom Adjudications are led; and from this it would ſeem to follow argumento 
| js legis, that whatſoever is competent in Adjudications, is not competent in Com- 
iſings; for elite this Act had been needleſs. And the Lords would not extend the Privi- 


Li 


get a Year's Duty, becauſe the immediate preceding Act did) allow compris'd Lands to be 


fore was thought to be of Purpoſe omitted, and ſo needed a new Law, notwithſtanding: of 
the Parity of Reaſon; whereupon a new Law was made, vis. the Act 18. Parl. 2. Ch. II. 


That in all Caſes relating to Supericrs, Adjudications ſhall be in the ſame Condition with Com- 
priſings; and conſequentially to this laſt Act it was found, that the Superior might at his Op- 
jon either enter-the AChudgers or pay the Sums for which the Adjudication was led, ſince 
the Act of Parliament Fa. III. Parl. 5. and Act zy. appoints this in Compriſmgs, June 10.1671. 
Scot of Thirlſtoun contra the Lord Drumlanrig. As alſo upon the ſame | 
found, That the en was bound to receive the Adjudger, tho he could not produce his 
Authors Rights, Debi | 
duce, February 9. 1667. Ramſay contra Ker. 


4 
* 


Nuota, TnAr Compriſers intrometting, are liable for their Intromiſſtons with the Victual, 
2 to the Sheriffs Fiars, and not according to the Commiſſars; not only becauſe the 


Commiſſars Fiars are made only to regulate Prices betwixt Tutors and Pupils, and in other 


conſiſtorial Caſes; but becauſe this Act ſays, As the ſamen were commonly ſold betwees Yule | 


and Candlemals, in the Sherif/dom where the Lands ly. 


| 2" 


1H O' regularly Infeftments upon ing and Adjudications ought to be perfected 

by appending the Great-Seal, yet an Extract of the Debitors Infeftment under the 
Privy-Seal is here declar'd equivalent, in ſo far as concerns the Debitor's Heirs, be- 
cauſe it is preſumeable that the Debitor has deſtroy'd or abſtracted the Writs of the Lands 


compriſed —— ²˙ ä 24; a0; ui IyRC- (6. WW TORT LL ip ot 
Quæritur, WrneTHER this Act ſhould be extended to Adjudications, ſince they are not 


mention d herein the very next Act to the Act anent Adjudications? 


IIS Ad, allowing Biſhops to Feu out their Ward- lands, is but temporary for Ms 
I Years, and ſo is expir'd, becauſe not renew'd.z and conſequently Biſhops have not Leave 
aal n old « ͤͤ— p ¾ onde on bf BoB, 


* 


A 5 Miniſters Gleibs were to be Teind- free, ſo. ought the Soums Graſs that is allow d 
Ao Miniſters in place of Gleibs, be Teind-freen. 

Tux Reaſon given by this Act is, becauſe the ſame is dedicated and appointed ad 
ius aſus, which is no adequate and ſufficient, Reaſon, ſince Lands mortify d to Hoſpitals 
are deſtinate ad pios uſus, and yet are not Teind - free, that being a ſpecial Privilege only 
granted by the Pope to the Cœleſtines, or Ciſtertians, and ſomè few other Orders; but 
r Hoſpitals and others are free from ,Taxations, as Aer 1. and Act 15. Parl. x. 
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Deans and. 
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27 506418. f tornado I nant 
DY the. Ad, Parl. 22. Ja. VI. De Chapters were reſtored; but by this Act all 
the Offices and Dignities of the Chapter are likewiſe reſtor'd.; and it is declared, That 
ts =, 646 iaae dave nee he, Date of ther £2. ar:t0 be done. Hereafter, wherety way, Hlem- 
ber. of \a Cathedral Kirk, being an Office or Dignity, hath, or ſhall e preft ; or any. Land 
Par ſonage, Vicarage, or other Living belonging to the ſaid Dignity, el . from the ſame 
without expreſs. W. arrant from His Majeſty and Parliament, hall be mull. : 


- 


Fon underſtanding this Act, it is fit to know that in every Biſhopric ere are ſeveral Di- 


4 


gaities, allow'd by the Canon Law ; by which Law, the Word Dignrey is either kerry 


Cceccc 


reſly declared, 


eaſon the Lords 


tors abſtracting their Writs, becauſe Compriſers are not bound to pro- 


ties, which exceeded the Annualrent to be imputed. in the Payment of. the principal Sum wV 
during the Seven Years of the Legal, but did not. expreſly extend this to the Cafe of Mi- 

nority; therefore it was found, that Minors not redeeming within the Seven Years, the Com- 
ptiſer had, from the expiring of the Seven Years, the whole Rent of the Land-for Payment 


. ACT. Fo as to depend 2 


* have Action for any > Wins above an Hund A Mrks: ter ir was fn 
. the Loſer is ſtill lyable in Seed ard he; the . Adwocste was Wund to 


different Rank and 


| = chief Juriſdiction next to him; yin in the Canon Law accu Efes 
t 
r their Beneſice Wer their Adthiſſion ; as Wo, 19 kl the Dioey every Three Year, Pais 


Ame Oger 


that both the Juriſdiction and n 17255 


or loſt. 


| B 


; centre Se e ere N Was debate 


and Expetice: This AR is fill exactly DAR but is NO W 1 
which wis nöt fall 


les, n 
bs imports aun! viſtrut ovens no Deas 25 — 4. roomy k 


„. 4 conſurtwid. in 6, and generally, all fuch'to Whom the Green 8 
d, were accounted Pecleſadte Dignities, — tim vlin ue ff K 

THz are in every Chapter, and BYh us lone of whoſe wore + 
riſdiction, not only fron tho in the 'Chitioh Laty, biit We 1 
in our own Bi differ from one another, the M1 of them 
gvities which were appointed at the Foundation of ce illfopHes continue to W Day, und 
the Foundations are the Rule, and are very different. 

Tux ordinary Dignities common to a, re the Denn, the Arch. deim, doe Ohauen OY 


. Chancellor, and the er. 


Tux Office of the Dean has been 15 e: xplain' d in the At 2. Parl 22. 
Tur Arch-deacon (call'd impr 08 Areb. deun) is the Are hi- Ain Nur 
Law, who tho' they be inferior to A yet they are in Effect the Biſhops Vieux, 8 
Their in 

Law was to examine ſuch as were preſented to the Biſhop, and to put them in Poſfe on 


Biſhop be not preſent, and to overſee the Manners and Living of the Cle 

Tur Chanter is in the Cation Law called Primiter sus, bechuſe he is fir 
the Singers; and by the Greek Church T&roa4rye his why Was to '6verſee fuch'ss 
Sung and Read in the Church; and with us the Subchanter is a Dignity called Stieceftor i 
the Chnon Law, and that Vkewiſe he 1 allowed a Dighity by the Canon Lau is wen he 
noc ent cap. 3. inter dilectos tle exceſs. pri, 
Tut Chancellor was ſo called, e be kept che Beal of the Chinth, Tubs. wH FY we 
Erxeleſ bon. ſme diminut. conſerv. he was ew 1 7 of the Bibliotfee ef Scheele 
and yon thught the Clergy, Cap. peu. & A. de . vets S en benen * 

Iran. ad monuſt. 
N x4 the C cellor is in E. 4 Ohre Lawyrl 

through the whole Diocy, and is univerſal Cothmiffary ; ks Ree 'only * * iy: _ 


 miffars by that Law to whom the judging in particular Places or Cafes is ”coMBRtted : But 
with us the Chancellor is ſtill a Sachen d che Province 'of Saint Anares Has its Chan 


cellor as well as the ſpecial Bifhoprics, the Bit of Eat#biryh kn > the Ch 42 efthe 


Province, of Saint Andrews. 8 


e Tresſurer is he who did overſee the Treafity, ahd All 
Church, who in the forecited Cap. cum on; is accounted to have Het > Dignity. 

Ir is obſerv'd by Bengeus, de beneficiis Eccle/oſtichs, Nrn. Chiphh. and Ser anon 

ſt thoſe Dignities, is now conſuetudina A 
feveral Places; and It is F6 With us Whker 
obhdations or Uuftenn, if there de 4 8 


and alter d much according to the Cuſto 
they are F teconding to the Tpecial 


' THIS 4 is bend in many other Adds concerning the Priviteg en 
"THIS Act is formerly epi in E 47. Puri N. . M 69908 - np 


Y this AR; all playing at Cards ör Dice in anz Im or Alx Botfe l FT wide $ & 
Pain of Forty 1 w/e and all playing at Cards or Dice even in private Hofes is for 
bidden, except where the Ma oe of the Families play; aft Ap playing at Cards 100 

2 tho' the He Fate d nd all Horſe-Racęg are o far reſtrai 45 that the Gainer 


have tereſt to compear, and erꝭve the . to de cohſign Neben 12.1668. Park 
ir chis AV 588. 2h; amd might de taken froth 
\ the" pe 42115 Ry i doe; for eil this Al i de elde, 


un LAW; Tir. 8 AM n en e cht 19 


4 


fins u ki 


prblat. But yet Wagerlhg lb was 
4 and 5 Our Bort nb ok ne talk, 1 ri 18760 „ 
ad; that Law did think that, ulla ti [ 1 Fa UE Ne ore 
vn /Olent; but out Law did condemn ads; 7 — — 


as that Ships will arrive at ſüch a Diy, of in Tüch a . Pate, 
this A Which ſpeaks only of Cards, Dice, ited offe- Race. It 
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Reins that this' Act 


not ended fel de ee v, bir jad te bythe late Be- 


ciſions 
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r. queſt. J. 
| n 'Civil 


Ad Certüindy Know the Thing bier 
tyRtaties, if'a Min Thould wager 'th 
de he derte, hin to de already dend, che Law Would hot 
derauſe in Effect that were to cheat, aid accorditigly bur 
quſtly decided. e Os | | N 


Wi etr's likewiſe up 


tot, theſe e g, b e aft gi 
Hr THEE abimtorim cotertatione, Stockman, dec, 134. Molin. Tra. 


ary 


=: 1 is A8 diſcharging that a Peck ſhould be taken to the Boll, tho, with Conſent, of 

1 Parties, Was made to prevent 9 8 5 upon the ade Ground that Uſury is ai 
charg d; but yet it not having been obſer” or a long Time, the Council ſtopt a Gift 
chat Wis granted thereof, as to Byßones til His Majeſty ſhould be acqua inte. 


* 
2 


«43 — 


Els AR concerning Diſpoſitions made by Bankrupts, is fully explained - by me, in a 
1 Treatiſe apart already printed upon his ble AQ. ay ED e 
Is AR regulating the Prices of All Writs hl 
4 Veſcetude, or is innovated by the 16. Act, Sep. 
- +.» wularfons Are Tet down 3 and fröm this AQ it is obſervable, that the 
my wake Prices in all fach Caſes; for this Act ratifies only their Act: And t 


10' the Act ra 


Seals, is for the moſt, Part either in 3 
a 3. Parl. 2. Ch. II. Wherein new Re- 
this Act it is "obſervable, that the N Council 


it 


| 5 v Tg MY YE FOR | OY ; 
f ad 7 5 * \ 1155 , 0 1 
1 ; * 4 


rify'd Seng this AR to ive been tide By dite Secret Couticil and Selfion ; yet the AR of | 


Parliament which, does ratifie that AR, ratifies it only as an AR of Privy Council, and ſo in- 
gn; tar te Privy Coun e Baſe reglice doth the Price of Se. and 


Tux Regulations of Prices in our Law,, are like to the Noritiæ mentioned, Cod. de Aun. 
2 Cap. Lib. 1. Tit. 52. Que ſingulis officits delegabantur, quibus continebatur, quantum ſinguli 


in po uunona & cupite accipere deberent. ky | 

OR wderftnding this AR, it is fit to know that Annualrents are only due by 

Law, either by Statute or Paction, ſo that regularly they are not due otherwiſe. . 
Tuxx are due by Statute, either by the 447 of Sederunt, 1613. appointing, That 


x. 26 
— 


Our 


where Cautioners are diſtreſſed, and forced to pay, they ſhall haue Annualrent from the Term 
that they pay, tho the Bond wherein they are Cautioners bear none; yet this is in Effect * 

wes becauſe it ariſes from the Clauſe of Relief, this being a Damage- incur'd by them: Or 
y this Act of Parliament, by which Annualrents are due, after the Party is denounc'd, tho“ 

— Bond whereupon he is denounc'd; bear no Ant yalrent, on. we ſame Ground that in 
| 1255 Law 3/4 fa 4 q 


ei contratribus, L. 32. 2. F. de uſuris: 


the Uf Law %% debertur ex mora in bong Ide contrat7ibus, 
Bb Vt as by che Civil Law they were due 2% pi 0 vel ex mofa, th 


4 


in mora; for tho there may be mora ſize uſuris, yet by this Act there are never aſuræ ſine mo- 
74. But this Denunciation muſt be at the Head-burgh of the Shire where the Debitor 


lives; Denunciations at the Mercat-croſs of Edinburgh being a Warrant only for Caption, 


but not inferring Annualrent, which may ſeem ſtrange, ſince Annualrents are by this Act in- 
ferr'd after Denunciation, becauſe of the Debitor's Negligence ; but the Reaſon of the De- 
ciſion is, that the Lords thought the Debitors did not know exactly when they were de- 


_ nounc'd at Edinburgh. But it has been found that the Debitor is liable in Annualrent after 
he is denounced at the Head-burgh of the Shire, tho the Horning be not regiſtrated, ſince 


the Act only appointed Denunciation ; and yet there can be no Caption till the Horning and 


_ be regiſtrated. And thus it is clear that Caption and Payment of Annualrents 


rent cannot, and ſometimes Annuilrent will follsW Where Caption cannot, February 11.1673. 
Smith contra Wauch, | Se | | 


ro Per & officio, pro libellis mandatis codicillis. accipiendis vel inſinuandis pendere, quan- 


AY 1 4 4, they are due only with us 
er pacto vel ex lege, which is the ſame Thing almoſt, ſince leæ in hoc caſu apud nos fundatur 


different Effects of a Horning, ſince ſometimes Gäption will follow where Annual- 


rice of Seſſion, and Ex- 
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ANxNxUALRENTS are ſometimes due, without either expreſs Law or Paction, becauſe of 
he tacite b er Conſent of the Party ; as if a Party pay Annualrent for one Term. 
or if he promiſe to pay bygone Annualrents, tho” he promiſe not for the Future; yet Jann⸗ 
aty 13. 1669. Hume contra Seton, the Lords found that he ought to pay conſtantly Annual. 
rent for the Future, tho” the Obligation. did bear no Annualrent: Or from the Principles of 
natural Equity, as in the Price of Lands which pay Annualrent tho' none be pactioned, be. 
 * . cauſe the Buyer has the Rents of the Lands; or in Tochers, becauſe they are given 4d ſuſti. 
nenda Tera inatrimonii, and the Husband entertains the Wife; or where the Sum is ordaind 
to bear Annualrent after her Marriage, to whom it is left = caſu, before Marriage the 
Lords found that Annualrent was due, ſince matrimonia debent eſſe libera; but yet regula- 
Fiter, Annualrent is not due in Caſes alimentary. _ And a Father providing his Daughter toa 
Sum for her Portion, without mentioning any Thing of Annualrent, the Lords would not 
'decern Annualrent, tho” Annualrent was ng Eng to be omitted there, thro' the Ignorance 
of the Notar; but becauſe of the preſum'd Will of the Father, they modify'd the Aliment 
equal to the Annualrent. But ſo unfavourable are »/ire #/urarum, call d uſure judaice by 
the Doctors of the Civil Law, that an ag ay. to pay Annualrent for Annualrent, if it 
were not paid at the Term, was not ſuſtain'd, tho' it was alledg'd that here pactum ( nora 
were join'd with Equity, the Woman to whom they were due being a poor Widow, who 
behoved to borrow Money to live upon, if her Annualrent were not paid, and to pay Annu- 
alrent for that Money which ſhe ſo borrow'd, January 26. 1669. Lady Braid contra the Earl 
of Kinghoyn, It is fit to know that the Statute '2... Robert III. appointing Annualrents not to 
run againſt Minors, is now in Deſuetude, tho' it would ſeem reaſonable that their mora ſhould 


* 2 


not prejudge them; but Minors Money do {till bear Annualrent by our Law. | 
his Accompts de facto, but is not 


vt ; 2 3% "8 
F 


ag 


nE King uſes to pay Annualrents for the Balance of 
obliged thereto by Law. G 


* 


XXI. THIS Ad is explain'd, Crim. Pratt. Tir. Fallhood. 


XXVII. THIS AR is explain'd in the 106. Aer, Parl. 7. Ja. V. 
XXVII. T HIS AA is explain'd, Crim. Praf?. Tit. Uſury. Fang 


| : | EST ON RT ROY a 
OT 4, That Uſury is excepted from this Commiſſion to uplift Money due by penal 
" Statutes, Sc. ergo, Acts againſt Uſury ſeem penal Statutes. It is obſervable, that tho 
by this Act it be declared, That Commiſſions for penal Statutes be not put to Execution, 
till they be authorized by. the Lords of Secret Council, yet this is too much in Deſuetude; 


. 


but the Lords of Secret Council do uſe to diſcharge them till they acquaint the King. 


* 


HE Laws of the Twelve Tables contain'd ſeveral ſumptuary Laws, tho' there was then 
- © little Luxury, and particularly at Burials. And Saint Chr; 72 condemns feign'd Mour- 
ners, whom we call Saulies, becauſe they pray for the Souls of the Dead. Vide 14. 


hy +. 


4 . 1 


FHs AR, appointing Houſes in Edinburgh to be sklated, and Letters of Horning to 
be direct to that Effect, ſhews that the. Parliament may diſpoſe upon private Eſtates os 

bonum publicum, Vide Act 6. Parl. 1. Sefſ. 3. Ch. II. It may be argued from this Act, 
that if the Town of Edinburgh could have made ſuch Acts by their own Authority, this Act 
had been needleſs. F 3 5 e | 


i 


5 


Pig 


"HIS At diſcharges any Man to Hunt or Hawk at any Dine who hath not a-Plough 
19 _ Land in Heretage, under the Pain of One Hundred Pounds, but it is. now in 
Deſuetude. FJ) ⁵⁵⁵⁵ßßßß bn wall ws els Oh 
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EIN G Charles I. having come to Scotland to be Crown'd in Anno 1633] 
the Parliament does, by this AR, grant Him not only a Subſidy upon 
; the Land-rent, but likewiſe the Sixteen Peny of all Annualrents, the 


the 49. As, Parl. 1. Ch. II. it is declared, That the ſaid Six of the 
Hundre 


ſoe uber. 


Turan is no Immunity allow. d by this Act to any from this Taxa- 
tion, fave the ordinary 


i Lords of the Seſſion, and Mortifications to Univerſities, Colleges, 
and Hoſpitals; and this was the firſt Time the Lords were ſeparated from the Advocates 
and other Members of the College of Juſtice: And yet by the 23. Act of this Parliament, all 


the Immunities and Privileges that ever were granted to the College of Juſtice are ratify d. 
And tho it may ſeem that this Act, being poſterior, derogates from the former, yet /pecialia 
ſemper derogant a generalibun. DT ns 


* By this Act likewiſe, the Lords of Erection are to be taxed in the ſame Way that they 
© were before” the reis. 5 ara 


* 


J1S AR is but a Continuation of the firſt AQ, and ſhews the Way of uplifting the Ta- 
4 Kation thereby given. Mr OT . To.” 

THE. Parliament having anted by the 8. Act, Parl. 20. Ja. VI. Power to the King to 
© appoint Apparel for fa ges and others; becauſe that Act was but temporary, they, by 
this Act, continug the ſame to our 5 Lord and His Succeſſors, who now is; which cer- 


tainly is wrong printed, and reads ill; for the Words ſhould run, Our Sovereign Lord that 
#0w it, and His Succeſſors. . 4 5 * th - 


Obſerv. I. THAT Acts referring any 
Succeſſors, are but temporary, elſe this Act had been needleſs. e 
Ob ſerv. II. Tur theſe err who think the Parliament cannot delegate their Power; for 
m the former Act and this, it is clear that the Parliament did delegate this Power; and it is 
declar'd, that the King's Letter regulating this Affair, ſhall be equivalent to an AR of Parlia- 


ment; and this ſame Parliament 1633. did grant a Commiſſion t revi/e the Laws, and did 


declare, That what they did ſhould have the Force of Laws, without Reporting to the Parlia- 


ment. And the Lords of Articles, Auno 1681, did grant a Commiſſion, ih a parliamen- 
tary Power to ſome to 


reviſe the Earl of Argyle's Rights, and the Commiſſion of Teinds is 
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7G DISH Annualrent being then at Ten in the Hundred: But becauſe the An- 
EDS 7 1 W nualrent was thereafter brought down from Ten to Six, therefore by 


ed hall be free of all Retention, and other public Burdens what- 


y Thing to the King's Majeſty, and not mentioning His 
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| ratifying in general the former Acts made for ſeenring. the 1 


1 exe 
7 L W 


the Heretors, and mo 


VI 


_ were. greateſt Fears of Popery, and by the Help of which, the Proteſtant 


Was transferr'd, became thereafter Fans Mai for 
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Re: . 5 5 | " ; 
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HERE having been great Debates in Ano 1633. concerning the ſecuring the Prote. 


* 


I æſtant Religion, it was at laſt agreed, that the old Acts made by King Jamer were in 


themſelues ſufficient, and the beſt that could he fallen on, as being made when there 


| Yea 'F : . Religion grew to 
the Oönſiſtency it is now at; and therefore be Parliament acquieſced in this ſhort Act, 


Oh, f. 


f its. which had determined Miniſters e Forget to-provide 

- School-maſters, and therefore the Priyy-Couneil did provide them by an Act of Coun. 

eil; and tho' it may ſeem nm that the Privy-Council could impoſe a Burden, tho 

for a juſt Cauſe, yet that their Act is here approv'd, and the Secret-Council are made Judges 
to all Proceſſes concerning School-maſters Dues, tho' now the Lords of the Seſſion are the 

= Judges; nor are there any ſuch Praceſles intented before the Privy-Council.  _ © : 

INCE by this An planting of Schools 15 referrd to the Biſhop: with the Canſent of 

d moſt Part of the Paroch, it ould appear that they, and not the Kirk- 

ſeſſion where they live, ſnould have the Placing of them. And albeit it be alledged, that the 


School-maſter of the Paroch is by the 17. Ad, Parl. 3. Seſſ. 5. Ch. I. to be Clerk to the 


Eirk- ſeſſion, and therefore they ſhould have the chief Intereſt ; yet this Conſequence is not 

ſufficient, and the Act whereupon it is founded is likewiſe abrogated; This is conform to 
the reform d Church of Saxoxy, wherein rura ſe holarum paſtoribus, ac ſuperintendenti cummiſſa 
, oo ; "I 2 


V his Act all 'Mortifications by Gift, Legacy, or otherwiſe, are declar'd not to be al- 
terable to any other Uſe, tha the ſpeciaf Uſe to which they were deſtinated by the 
= MMortifier; but yet if that Uſe become unlawful ex po? facto, ſo that the Perſons in 
whoſe Favours they were mortify'd, be diſabled to poſſeſs, I think they ſhould fall to the 
King, as caduciary, if the Property. has been, ong transfer d and the Perſon upon whom it 
vas transfert'd, | le, for quæ ſunt, nulliut, ſunt Domini Regis: And 
thus the Mortifications made to Monaſteries, fell not back to the firſt Proprietors, or their 
Heirs, but to the King; but if the Property. was. never -transferr'd,' but. before the fitſt Ac- 
viſition, the Perſon to whom the ſame was left, was, incapable to rex the Ripht-morti 
„d; as if a Man ſhould leave a Legacy to his Brother, who were a Capucine, whoſe. 
naſtery, and not himſelf, is only 'c AB Legacies; it ſeems that if the Mortifier knew, 


that his Brother was uncapable, and that it would fall to the Monaſtery, that in that Ca 
ſo the Mortification ſhould belong to the King, and thould not be retained by his Hefrs, as 
a due Puniſhment of his Fault: Bur, if the Morufier knew not the fame, it were: mots rea- 
| _— KR . that the Mortifier's Heirs, ſhould; retaim the Rigtiry Vi Ta." Cod, de 
 Gaanuc. 70 3 l e 199 hor ie e 38 l 907 10:2! ee eine b 
Thomas Matic having left a Sum to be employ/d on the building a Church in the Graſs 
Mercat of Edinburgh, the Magiſtrates. thereof were upon their Supplication; allow d to build 
a Steeple, and Buy a Pale of Bells with the Money, becauſe a Church was. uſeleſs Waiting a 
Stipend, tho' this Act againſt inverting, pious, Donations Was objected; for the Parliament 


| thought, that if a Mortification be left, which cannot take Place, either beeauſe it is againft 


VI. 


Rooms might be ſeparated from the, Hoſpital for that Time by' « Wal. 
3 ' 7 F n PE” RE. FI A 1 2 On 2h ET 5 . 


Law, or is uſeleſs, the Parliament may allow the ſame to be fulfilled by an Equipollency,, that 
if the Mortification ſhould become extinct, which is conſonant to the Civil Law. 
George Heriot, having appointed by one of the Statutes of his Hoſpital, that nothing ſhould 
be altered, tho' for the better; and one of the Statutes bearing, none [ſhould lodge within 
the Hoſpital, ſave Students; it was doubted, if ſome unfurniſht. Rooms which the Oh 


being more ſuitable to the Deſign of the Mortifier, and better for the Commonwealth, than 


ould not furniſh for want, of. Money, might be ſet Qut to ſuch as undertook to fürni ſu them, 


for ſome en Years Tacks? Aud it was thought that they-might; ſince that warne Oaſe which 
any wife Man could think to exclude, if he had had it under his Conſideration, and theſe 


* 


'T HE Act here ratify'd, is the 27. Ali, Part. 11. Ja. VI. Ii hereby all ſuch 2s trouble Mi. 
1. nifters for ſeeking of their Livings, or ſiblike Qnarreln and pit violent Hand in them, 
follow; which AR is here extended to Arch-biſhops, Biſhops, and all others having Power 
to Preach, and adminiſtrate the Sacraments. From Which it is obſervable, that AQs in Fa- 

vours of Miniſters, cannot be regularly extended to Biſhops, tho“ a Biſhop may ſeem to be 
a Miniſter and more; and becauſe the former Act mentioned only /ik/ike Quarreli, as for ſeel- 
ing their Stipends, &c. and that this might have been eluded by forg'd Pretexts; therefore 

this Act extends the ſame to all Invaſions : And from both theſe Caſes; it may be urg'd, 


1 
* 
* 


{ 


That 


ST ans” 


rec RR 


2. Ch. II. By which it is further appointed, '7har if 


pay his Damage, if they cannot a Hape be MalefafFors. The Parliament there: likewiſe 
ratiffes Pwo' Proclamations of Pri of of Council, which ordain'd the ſame Thing formerly; and 


/ Hs hone oe ag 


this Act, they can only g Cane? the ſaid quota, where there have alre 


2 of e art , gen, a and _— d be ede i 
this Act had been unneceſſary.” | J veg on 5h 

- OBszwve hkewiſt from this AR; a Caſe wherein all Land ln denn” ans n 
of Uans, upon whoſe'Bounds the Invaders of Mliniſters ſtay for Ten Days, the larne bein 
timate to them, are to be puniſfi'd as Connivers: This Act is ratifyd by the 'F 1 


any invade Miniſters. token, 2 eben Pape 
ſons, or Goods, nos only within ther Houſes, but Paroches; the Pardehinert ſhall be liable 10 


which ee Nen is a 992 Pro 
1 Mt 


EINDS are dechrd to be the Verrimony of ihe Kirk; kd therefore were not 4 

nex d to the Crown by the 29. Act, Parl. 11. Ja. VI. But becauſe the leadingof othe 

-» Memn's'Teinds, occaſſon'd great” Confuſion] therefore in And 182 8. There were Three 
Submiſſions made; one by the Lale Heretors, a ſecond- by che Chutehinety and a 


agu Couhcit's We ener e Ae t © Go: 


Third by the Burrows, wherein' they refer to His Majeſty what ſhould' be pay'd by every 


Heretor oh his Teinds, to the Titular or Tackſman; and accordinply His Ma jeſty pronouns 


ced Three ſeveral Decreets, dated in September 1629. wherein he appointed, that the Rate 
of alli Teinds ſnould be the Fifth Part of the vonſtant Rent of what each Land pay d in Stogk 
and Nend, where the ſame are e and where they are valu'd a Part, the Rate is 


according as the ſame were valud by the particular 8 for Valuation of Teinds, 


with Deduction of a Fifth Part, call d; N ox wy ow = that all Teinds ſhould be boug 11 
at Nine Years Purchaſe, Where they conſiſt ; and if they conſiſted in Vith ri 


that they be firſt liquidate into Money, and then "they th toe: be bought at Nine Vears Pu 


chaſe : And if there were but Temporary Rights, then the Price is to be abated ot hight- ; 


ned proportional; and the falid Teinds being ſo bouglit, the Heèretors are to telieve the 
TFitulars of His Majeſty's Anntiry, and Minifters Spende pro rata; and in Caſe of Wrong 


done by the Comnitfſioh, there is a Place for Appeals left to the Parliament 


Tux Submiſſion made by the Biſhops, did only relate to Teinds, payable kö them; whetes | 
oft were not preſently in Poſſeſſion; and therefore wliere any Churchmen were preſent- 


ly im Poſſeſſon of any Linde, His Majeſty by His Decreet Arbitral, did not ordain them 


do ſell the fame ; but they: are ordain d to fell ſuch Teinds as belong to chem, that were not 


in their preſent Poſſeffion, which they were or dein d to ſell” at Nine Years . WR 
| au TIC always: of His 


jeſty's Atmufty, forth of the Exer eſce of the Rolls and Rents 
arifing tothe Stbmineers;! after the: expifing of their preſem Tacks: The Determination upo 


the Submiſfton of the Burrows, differs n nothing font the former Two; but that the Ads 


= js ch. il "als N 


Burrows are to pay che Anmulty forth of the Superplus of their Toney! if they ſhould be found 5 


to exceed what is que fof Entertaintnent of their Miniſters, Colle 


Es, Schools, and Hoſpitals 
and the Terms of Paymem, of what is to be pay'd"fot theſe 


"einds; is declar'd i in = the 


Three Deereeis Arbitral;! to be betwixt'2%e and Cardlemaſs; ſuch likewiſe as had Church 

lands and Teinds, erected in their Favours, in Temporal Lordfkips, did gtant Oommiſſion 

to ſurrender their Rights in His Majeſty's Hand, upon the Condition therein ex Spend ; and 3 
therefore by this AR; the Commiſſion granted by His Majeſty for providing the 


Miniſters 
ſerving the Cure with competent Stipends, is here ratify'd, and it is declar'd, "That the lowe 


ady Valuations been 
led; the Rerfon whereof ſeems to be, becauſe till a Valuation be led, it cannot be known 


whether there be more free Teinds in the Paroch, than will amount to Eight Chalders Victual: 


As alſo, becauſe this high: quota was granted to the Miniſter, in reſpect of the Power grant- 


ed to the Hexetors, to valde their own Teinds; therefore, where the Heretors had 808 en 
the Benefit of the Valuation, the Miniſter ought not to haye the high Stipend : But yet the 


Commiſſion for Plantation of Kirks, do uſe to modifie leſs'Stipends, Where it is notour, that 


the Paroch is not able te bear che ſame; and that albeit that 4#0ra was condeſcended on in 


the Commiſſion of Surrenders, and is renew'd in the 19. 4%, of this Parliament, 


B this Act it is likewiſe declat'd, that where VL aluationt are Iawfhll ly led againſt alt Pry. 


fone having Intereſt; thut the ſamen ſhall not be dratem in Queſtion n npon 1 the Pretente of enorm 
Ten, at 6 Fr Luſtancè of tbe I. neumbent, nos being T. tilar, or His Majeſty's Advocate, except in 
the Caſe of Colluſion, which is deelar d to be 5 preſumpt ione jurir & de Thea where the Valua- 


tion is led with Diminution of the third of the real Rent Frege WT as 1 clear by: the 


X laſt "Paragraph of the Nineteenth Act. 


His Act comelns Tut Revocation pwn! by 81 Tonen Hope His Wie ay 8 
which i 5 ſaid to be of the Things which' gave the firſt Riſe to our late Troubles; for 


therein His . dot only "evokes all Alienations 'of Lands' 9 e e and all 


Ddddds | Z Rights 


Stipend pull be Eight Childers 'Vittnal,” or proportionally in Sibver, except Feb © artitular = 
Kirks occur, wheremns theye ſhall be good Reafon to go beneath the ſanie + But it ſe 1 that by 
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XI. 


— N 


Rights made to His Caſtles; Meadows, Woods, and Parks ; but His Majeſty likewiſe re- 


concern d, did not at all impinge upon the former Statute. | ay BY 6 
Ir is likewiſe declar'd in the End of this Act, that the Poſſeſſion of any ee ws re- 
that For 


Poſſeſſion of any Lands, or others 


nex d; whereof Account hath been made in the Exchequer, and of the Princi 


vokes all Rights made to any Church- lands, and all Infeftments of Erections of Abbacies, Pre- 
lacies, c. Spirituality, or Temporality ; and a Reduction of theſe Rights, was thereupon 


rais d: Notwithſtanding that by the 2. Al, Parl. 18. Ja. VI. His Majeſty to remove all Mif.. 
truſt, does for Him and His Succeſſors, perpetually confirm all Erettions, Confirmations, Pa-. 


tronages of the ſaids whole Benefices, and Promiſes in verbo principis, never to 1 el the 
ſame. But what was done afterwards being voluntar, and upon the Submiſſion 
voked, ſhall not prejudge His 3 ; and therefore it may be urg d, 


his Revocation does not interrupt Preſcription without a Reduction. 


ls 48 is wrong plac'd, for it ſhould be after the 14. 4#, for the Superiorities of | 


1 Kirk-lands, being by the ſaid 14. Act, declared to belong to the King; the ſaids Supe- 
riorities are by this Act annex d to the Crown; but they could not have been annex d to the 
Crown, till they were firſt declar d to belong to it. 


THERE is here a Diſſolution of the Annexation, made in the former Act, in which it 


is declared, That this Diſſolut ion ſhall not Warrant the Alienation of His Majeſty's Ca- 
files, Woods, Parks, Meadows, and Offices; which is conform to the 235. Ad, Parl. 15. 


| ja VI. Whereby all Diſpoſitions of theſe are declar'd null; and tho the Lomonts of Falkland 


e diſſolv d particularly by the 19. Act, Parl. 18. Ja. VI. yet it is declar'd particularly in 
this Act, that they ſhall remain inſeparably with the Crowůubwww. 


F 


ons within 


the Lands ly; and at the Mercat-Croſs of Edinburgh, Peir, and Shore of Leith, againſt 
ſuch as are out of the Kingdom. But leſt. this Interruption might have too much alarm'd 


the Subjects: It is upon the Kigg' own Conceſſion declar'd, that the ſaid Interruptionſhould 
ights of the annext Property of the Crown, and theun-an- 


be reſtricted to the annulling of | 
fully diſpon d by His Majeſty's Predeceſſors, againſt the Laws and Acts then ſtanding, and 
to the annulling of Erections, and other Diſpoſitions of whatſoever Lands, Teinds, Pa 

nages, and Benefices, formerly belonging to the Kirk, and ſince annex d to the Crown, and 
of any other other Lands, or Patronages, which ſhould any Way juſtly belong to the Kirk, 


or Crown, and of whatſoever Lands and Benefices mortify'd, and devouted to pious Uſes ; 
and of e and Heretable Offices; and of the Change of Holdings, from the ancient 


Holding of Ward and Relief, to Blench and Taxt Ward, ſince the Year of God 1540. Years; 


Tux Earl of Southesk having 8 to the Muir of Montromant, as heretable Forreſter, 
Nene adjacent Heretors, concluding that they ſhould be debar d 
from paſturing therein. Againſt which it being alledg'd, 1. That they had preſcriv'd the 


intented a Declarator againſt the a 


Right of Paſturage. It was reply'd, that the Preſcription was interrupted by this Act. To 


which it being duply'd, that this ediRal Interruption was introduc'd without a Warrant, the 

Act 1617. having allow'd "Thirteen Years for the Subjects to interrupt, without any Reſer- 

vation, in Favours of the King. 2. This is neither His Majeſty's annext Property, nor is ita 
Ss have been counted for 

in Exchequer, ſince the Year 1455. And ſo the Interruption which is reſtricted to theſe, 


Part of that un-annext Property, whereof the Ferms, or Feu- 


reaches not to this Caſe. 3. This Paſturage is but a Servitude, and this Interruption ex- 


tends only to Alienations, but not to Servitudes, or Things of ſo ſmall Moment. To which 


it was triply'd, that as to the Firſt, there was no Neceſſity that there ſhould have been a Re- 
ſervation in Favours of the King, by the Act 1617. ſince the King not being mention'd in 
the Act, which was the Rule, there was no Neceſſity to reſerve. His Right by Way of Ex- 


ception; but this Act of Parliament has ſupply'd that Want, tho' there had been an Omiſſi- 
on in that Act. To the Second, it was triply'd, that the Interruption 1633. being to ſecure 


His Majeſty againſt Preſcriptions, upon the AR 1617. it was juſt that it ſhould extend as far 


as the AQ 1617; and theſe Words, Whereof the Farms have been counted. for in Exche- 


quer, are only demonſtrative, and not taxative ; the counting in Exchequer being only a 
5 Evidence of His Majeſty's Right; and therefore, wherè there were other publie Evi- 


ences of His Majeſty's Right, as ſtrong as this, His Majeſty's Interruption by this Act, be- 
hov'd to take Place, elſe it ſhould not extend to ſecure His Majelty, as to any Thing, for 


for 


all Parties 


under this Revocation, would not debar the King 
55 e ee and yet it was found, That if the King be denuded in Favours ofa Donator: 


haq . reren wa a 


ECAUSE by the Act of Preſcription 1617. it is appointed that ſuch as might be pre- 
2 judg'd 1 that Preſcription of Forty Vears run before that Act 1617. might intent Acti- 
hirteen Vears after the Date of that Act; and becauſe the King could not intent 
particular Summons againſt every Perſon, whoſe Rights he might challenge; therefore it is 
allow'd by this Act, that His Majeſty might interrupt the ſaid Preſcription by open Procla- 
mation, at the Mercat-Crofs of &dimbu 7 and other particular Mercat-Crofles, where the 
8 


ty unlaw- 


tro- 


1 „ tee K 


hich 


eerst 


: - Pg 
11 = i. 4 tlc coo foi foams . 


* N 
5 1 
. > 
8 
* 


7 


o 


4 
TTY 


— 


. 


* * 
2 
* 


. - 
5 . 8 | | ; 
* * 5 75 „ 1 . * 8 * : n r 0 
» —_ wal 1 * „ 5 * 
4 6 8 * 2 2 5 P . © "3 : = = * 9 
2 e 1 4 W Y Z ” *« # . > » JS » . . „ 
"7 & . ** a. 8 8 FR [1 8 
1 5 D . he tant | % wp wa N OR \ 
1 Ray g F s 5 * 
5 „ 7 - - ** 4 5 4 
; 8 * . ? r * 57 KK. r - 
1 IF 
> bp l ' x : 
3 * 
* = 
* - | 
** * * 9 e — * 3 * 27 
c i 2 2 


. * 
; * 
2 Ih vines uy CRY re ** „ e e ee prion ante e e, dee Md 
9 oY * Li . * ; ; 
1 ; . 5 | 1 4p 4 ö 
ar 7 N F 1 © r ES 4 
; N an Ou eee e 4 2 e 
4 * 2 2 


which there were Blench Er Ward. hoflings; this AR wendleüng only Feu-farms | it 
ſhould not extend to His Majeſty's Caſtles, or other Things, for which tie gets no Advantage: 


3. This has been counted for, in ſo far as the Sheriff counts for the Blench-duties; and 


- Southesk pays Blench-duries for his Foreſt. © 4. By an AR of Parliament in King David's 
0 


Time, 135% and another 1367. all the King's 


— 
i: 5 To the Third it was duply'd, that this Act, as the Act 1617. was to be extende ; to 
- eſcriptions ; and there were Things of leſs e than Servitudes ſecur d againſt 


y this Act, ſuch as Change of Holdings, Patronages, Vc. this Cafe is not decided. 


TuE Reaſon why this Act reſtricts itſelf in this Clauſe to the Year 1455; is, becauſe in 
that N was the firſt Act for annexing any Property to the Crown, viz, the 4ri Ae; Part. 5 


i 11. Ja. . „ e Fl 2 N b * 5 F = N 

II being alledged upon this Act, That the King betiov'd to produce the Letters of Pubs 
lication at the ſeveral Mercat-crofſes, and the Executions thereof, elſe His Majeſty could not 
have the Benefit of the Interruption. It was anſwered; That the Act of Sederunt of the 


Seſſion, did indeed appoint Letters of Publication; but Two Years. after that AR, this A 


. * reſtrles are ordain'd not. to. be diſpond 
without Conſent of Parliament, and ſo are to be lookt upon as a Patt of the arinext 6 6 


of Parliament was made, allowing the King this Interruption, wherein the Patlament did 


certainly conſider the Publication, as having preceded, & flaturr le“ hot caſu ſuper re. 


ſumpro, and ſo the Letters of Publication and Extenſions need not now be produce bich 


Aniwer the Lords found relevant, November 1682. Sir William Ker contra Grubbet and n 


 InTERRVUPTION being thus made by the King, does laſt for 40 Yeats, {6 that no Prez 


ſcription can run againſt the King till 40 Years after the Date of this Act; and that tho' the. 


Executions and Publication required by this Act of Parliament cannot be found for every 


g Whilſt he was out of the Country. For which, vide Ob/ervation on the Act of Pres 
_ ſcription 1617. 2 | 52 Th 


V. this AQ, the Parliament refcinds all Rights of Regality made by King Charter, King | 
James, or Queen Mary, belonging to Abbots, Priors, or any benefic'd Perſon ; reſer- 


ving alwiſe to the heretable Baiſies, and Stewarts of the ſaids Regalities and Stewar- 


tries, their Rights granted to them prior to the ſaids Erections; for ordinarily, even wheft 


| theſe Regalities were in benefic'd Perſons own Hands, they made heretable Bailies. But 1 


galities are diſtin and inconſiſtent juriſdictions: A Stewart being a Judge in the dur Pro- 

fern! only, having the ſame Power that a Lord of Regality has of the Lands erected in t 
egality holding of himſelf, and the Lands holding of him: But this Act has iti this followed 

the Words of the Act of Annexation 1587. „ | ORE; 


| By the Act of Annexation 1585. A&# 29. all Regalities belonging to Archbiſhops and 
Biſhops, were thereby annexed, becauſe their whole Lands and Temporalities were then 


annexed ; but being reſtor'd in Ano 1606, their Regalities are hereby teſerved to them. 


lars, it is condeſcended to by this Act, That His Majeſty ſhall remain not otily Supe- 
— rior to the Lords of Erection, but even to all the Vaſſals who held N of any 
Abbacy, Priory, or other Benefice erected; and therefore by Virtue of this Act they may 
hold of the King if they pleaſe ; but according to an expreſs Cotidition in the Surrender it- 
ſelf, there is by this Act reſerv'd to the Lords and Titulars of Erection, who ſubſcribed this 


Surrender, the Feu-mails and Feu-farms due by their Vaſſals, ay and till the King pay to the 


ſaids Lords and Titulars of Erection One Thouſatig Merks for ilk Chalder, or One Hundred 
Merks of Feu-duty payable to them; for there is nothing allowed to them for the Service of 


' Tenents. Tho' the Lords of Exection did not expreſly reſerve to themſelves the Caſualities 


_ confeſs I underſtand not what is meant by the Stewart of a Regality ; for Stewartries and Re- 


| PON the Submiſſion and Surrender made by the Lords of Erection and other Titu- | 


—— Shire; it may be likewiſe doubted, whether Preſcription ſhould run againſt the 


in the 


that might fall to them by their Vaſſals during the not Redemption; for they reſerv'd only 


their Feu-mails and Feu-farms, ſince incluſio uniur ſeems to be Excluſio alterius, and the 
Superiority being by this Act declar'd to belong to the King; the Caſuality ſhould follow the 
| Superiority ; yet by a Deciſion the 24. of July 1632. the Lords found, That the Lords and 
Titulars of Erection had Right to the Caſualities of theſe Superiorities ay and till they be 
redeem'd ; but by the 30. Af, Parl. 1. Ch. II. it is declared, That the Feuars ſhall be bound td 
male Payment of their Feu-farms and Duties contained in their Infeftment3, to the Lords of 
_ Erettion, 
entry will 
e = r OT TOET” 
 _ Tao! the Feu- walls and Feu-farms be reſerv'd to ſuch Lords and Titulars of Etection as 
ſubſcrib'd the Surrender, ſo that it may ſeem heceſſary to prove. that theſe who ſeek Feu- 
duties did ſubſcribe, or elſe that theſe ſhould belong to the King; yet becauſe the Surren- 
der cannot be found; the Lords found it N that the Titülar acknowledged the King's 
R Rs e eee 5 


h and till they be redeemed. But it is not clear whether Eſcheat and Non- 
belong to the King, or Feuars, except it be comprehended under the general | 
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| his Act; but they found that they had not Right to the Arzages'and, 
AT Right, conform to this Act; but they found that they had not Right tc Arrages and 
" *. : 4 . . * 9 : : - 1 * { , 6 * 9 N : 
Wo Carriages of theſe Kirk-lands, becauſe; by. this Act all the Rents and Duties are declared to 
- 4 ' N A * ® 4 F ; 1. 9 
belong to the Ki 


ng, and the Reſervation in Favours of the Superior is only of Feu- duties, 

if they found no Abatement of the N in reſpect of Vaſtations, ſince the Feu- duties 
were ſmall, and the Feuar might have gain d by prior and ſubſequent: Vears, June 27. 1662 
Watſon contra Ellis; becauſe the n of theſe Kirk-lands, is 1 8 Act declar'd 


Kew; no to the King; therefore the Lords of Erection cannot purſue a Reduction of theſe 


eus; nor is the Concourſe of His Majeſty's Advocate ſufficient, except there be an expreſs 


atrant under the King's Hand for that Effet. 4 
_ ALBE17T it be uncontroverted by this Act, that the King, has no Right to the Feu-mails 


1 
o 


and Feu-farms, due by the Vaſſals of Erection, until he redeem: the ſame, as ſaid is; yet it 
may be doubted, whether the King has Right to the Feu-mails, and Feu-farms of the Lands, 


which-pertain'd in Property to the Lords of Erection, before the ſaid Surrender, and which 
were mentioned in the old Infeftments, before the Date of the Erection, and that without 
paying for the ſaids Feu- farms, and redeeming them as ſaid is, as he is oblig d to do in the Caſe of 


the Feu-farms, due by the Vaſſals of Erection: And it may Fuge for the Lords of Krection, 


fals, till they receiv'd Satisfaction; and yet they ſhould. be ob 
their own Property, in which they had far more Intereſt, than 


that the King has not Right to the Feu: farms of their proper Lands, except hę Redeem them; 


and that becauſe, I. The Act of Parliament is. relative to the Submiſſion, made by the Lords 


f Erection, whereupon the Act proceeds; but ſo it is, that by the Submiſſion, they reſign. 
the Superiorities, reſerving only to themſelves the. Feu-duties, till they receive SatisfaQion;. 


but it is expreſly provided, that under this Reſignation, their proper Lands ſhould not be 
S 52 but that they ſhould hold the ſame of His 1 as the ſame was holden 
efo 


efore the Date of the Erection; and ſo the Meaning, is, that tho they ſhould. hold the ſame 

in Feu, yet they ſhould not be oblig d to pay the Feu- duties, till they receive Satisfaction 
II. Ir were abſurd that the Lords of Erection ſhould not 5 the Feu: duties of their Vaſ- 

ig d to quite the Feu- duties of 

in the Lands of their Vaſſals, 

without any Satisfaction. 8 1 CI ene, 

III. Cus rom is the beſt Interpreter of Law, and by the general Cuſtom, of the Nation, 


the Lords of Erection have never counted for the Feu-duties of their proper Lands. 


IV. Tarr being a Reſervation made in the firſt Part of the AR, of the Feu-duties only: 


in Caſe of Payment; the Reſervation in the ſecond Part of the Act, muſt in Annalogy of 


out any Clauſe obliging the King to make Satisfaction; Ergo, | 
II. 1 


Law be conſtructed to be burden d with the ſame Quality, except the contrary were expreſſy 
declar'd in the Act. Ae eee e e Lic: 
Bur on the other Side it may be more ſtrongly urg'd for the King, that he has Right to 
the Feu- farms of theſe their proper Lands immediately, without any Satisfaction, and that. 
for theſe Reaſons ; I. Becauſe by the Act of Parliament, they are expreſly to hold theig pro- 
per Lands of the King, and to pay him the Feu- duties mentioned in the eig wenge with- 
The King is not oblig d. 
| HE Parliament having had that Reſervation, of making Satisfaction under their view, 
in the Caſe of the Vaſſals, they had certainly renew'd it in the immediate ſubſequent Caſe 
of the, Property, if they had not expreſly deſign'd the contrary. * | 


III. B the Charters granted under the Great Seal, to the ſaids Lords of Erection, ſince. 


v 
» 


4 


the Surrender, and this AR of Parliament, they are expreſly by different reddendo's made 


liable, both to the general Blench-duty, due for the whole Lands of the Erection, both Proper- 


ty and Superiority, and for the Fe their own proper Lands: Ergo, This Feu - duty 


of their proper Lands, is due by their 
out any Reſervation of Payment. 


harter, which is a Feudal Contract, and that with- 
IV. T nz Blench-duty of the Erection, and this Feu- duty is due upon different Accounts: | 


Ergo, The Payment of the Blench-duty is not ſufficient ; for the Blench-duty. is due by the 


1 


Lords of Erection, for the Intereſt that they have in the Vaſſals Lands, and for the Teinds: 
Whereas this Feu-duty is due only for their own proper Lands feu d out before the Erection. 
AND to the contrary Objections it may be anſwered, That Acts of Parliament are not to 


be extended de caſi in caſum, eſpecially. in ſuch infavourable Caſes as this, which tends moſt 


the ſaids Erections: The 


» 


Tarr was very good Reaſon why they. ſhould be liable to pay the Feu- duties of their 


* 


N to take from the King a Part of that which himſelf gave freely: 
cauſe. the King haying! mis d a Reduction of all 
6 e Lords of Erection did redeem themſelves from the Hazard of this 
Plea, by this Surrender; and the Reaſon why the Quality of Satisfaction was adjected, as to 
the Vaſſals, and not as to the Property, was, becauſe the Lords of Erection had no Intereſt 
in their Vaſſals Lands, but the Feu- duties; and ſo it was fit they ſhould get a Satisfaction for 


proper Lands, without any Satisfaction; becauſe the 


thefe; tho' the Satisfaction was made eaſie for the King: But as to their proper Lands, it 
Vas juſt, becauſe of the great Advantage they had by them; and that they, were by this Act 


ſecur d in the Property, of them. It was juſt that the King ſhould get the 


N | F% 6 of Sug hr hw 9 , | eu: duties without 

any Acknowledgment; and without this the King had got nothing for, ſecuring them, when 

he might have with Succeſs quarrell'd their Rights, And the Pretence of the Val not 
. J Y 8 17 9 „ aving 


2 


* ot Ts. S% 
* a 4 \ { J 
/ KF / 
7 8 6 
7 1 , % 5 
C - a : \ 
\ % 5 \ be 10 ; ? 5 13 
"= Ni : 7 * ' 
* 3 - * % by 1 » 7 
* k 
WT * 2 
- . . f 
wg F 7 * 
* 
* % 
FIT : en pI n rn > 1 82 
= — — — 
Vc 


— oe hone e OR IE LOSE 3 — neee 83 3 — 3 as 7s — iv | 
Vol. I. / 0>/efwationd un the: Ein Pa uo N. Charles I. 303 
having payd . theſe Feu duties, for their proper Lands formerly, is of :no-/Import; finee the A0 7 _ 
Neige of the Kings Otheers cannot prejudge him and the Limes were Rebellious, 
ſinge't ear 1633, Nor is this true, tho it were relevant; for the Earls of Roaburgh, and 


ne, Y« 
BecAvsSEk theſe: Arguments and Difficulties gave ſome Colour to the Lords of Erection: 9 
| to think that the Were not liable, therefore they us' d to get Eaſe as to Bygones : but they 
| are made liable al for the Future, in the Payment of le Few bunte e enen en e 
| : . rs Superiorities belonging to Biſhops. and their Chapters, is reſerv'd to ſecure them a: 
gainſt the Annexation, 1597, and their Superiorities, are likewiſe reſerv'd from the Annexa- 


tion mention'd in the Tenth Act of this Parliament. . Cr 
lige hould'be-redeem'd;, — | | 

great Dependance of Vaſſals; 5 
1 N 5 1 of, 85 x p P35 + 00 4 1 7 fit 


- 


SoM think it fit for His Majeſty's Intereſt, that theſe Supe 
for be might thereby have a great and. ſure Revenue, and a 
and, it ſeems allo, fit for the Intereſt of the Poor Vaſſals. 


9 
+ 7 
de N « 


1 118 Majeſty having oblig d ſo far the Heretors, as to get them the Leading of their XVI. 
con Teinds, it was thought or this Act, to give Him ſome ſmall Intereſt in the 


- 
: 


3 


_ @ = 'Teinds,-viz. Out of every Teind-boll of the beſt Wheat, Ten Shilling; of the beſt —_ 

0 Teind-bear, Eight Shilling; of the Teind-meal, Oats, Peaſe, and Ry, Six Shilling; and 

\ BU where the Oats will not render half Meal, Three Shilling. 

# Wuxxx the Victual was of inferiour. Goodneſs, Power is granted to the Commiſſionets 

. tao modiſie accordingly, and in order thereto, they did proportion the Price on the ſeveral” 

Ohires, which ſtands as a Rule in the Payment of Annuity to this Day: Tho! it be ſaid in 

3 this Act, that the Annuities ſhall be pay'd out of all Teinds, except the Teinds pay'd to 
Biſhops,, Miniſters, Colleges, Hoſpitals, and other pious Uſes ; yet it was thought, January 3. 

5 1632. Kenton contra Ker, tho' there was no formal Deciſion, that decime incliuſæ, are liable 

Y in Payment of no Annuity, fer they did not belong to the Titular, nor needed the Heretor 

„ buy them; in Contemplation. of which Liberty, this Annuity is granted, and in Effect they 

' are likewiſe lookt upon e pl rags with the Stock, and participating of its Nature. 

„ \'F,n1s Annuity. was found to be made debitum fundi by this Act of Parliament, and ſo to 

1 oblige all ſingular Succeſſors; becauſe the Act ſays generally, that the King ſhall have Right 

to all the Annuity bypaſt, and to come, tho' it be not expreſly declared; that ſingular Suc- - 
ceſſors ſhall be obliged, as our Law ordinarily. uſes to do, when it reſolves to make any | _—_ 
'Thing debitum funds. 5 e eee eee neee NO 1 5 

Ir is declar'd by this Act, That Annuity ſhall not be annext to the Crown, whereby the 

J. Crown got a great Prejudice, ſince thereby the King would have obliged every Man to a De- 

t pendance upon him; whereas Commiſſions having been granted to ſell to every Man his own 


: 


" 8. 
» 


nauity, the King made no Advantage thereby. . 
I Is As is formerly explain d in 451. Parl. 14. Ja. II. 21s VI. 


e V this Act it is declared, That 2 Man ſhall have the Leading of his ot Teind, the XVII. = 
| LJ Teinds. being firſt valued; and all Teinds in Scotland may be valued, except, 1. Where 
EI the Lands are feu'd, cum decimis inoluſis, and confirm'd before the Year 1589. as was : 1 
: found, January 21. 1631, 2. Teinds belonging to Eccleſiaſtic Perſons, and whereof they _—_— 
. were in Poſſeſſion the Time of the Submiſſion, as is clear by the foreſaid Determination up- : b | 
/ on their Submiſſion; conform to which, by the 9. A#, 2. Sell. 1. Parl. Chi II. all Valuati- 
. ons led againſt the Biſhops, or benefic'd Perſons, being Miniſters, ſince the Year 1637. of 

any: Teinds, Parſonage and Vicarage, wherein they were in Poſſeſſion. by leading, or draw- 
þ ing of Rental-bolls, are declared null: But by a Letter the 13. of May 1634. it is declared; 
e. that where ſuch Teinds are ſet by. Biſhops, or beneficed Perſons, to Tackſmen, that eo ca/it 


: the Heretors ſhall have the buying of their own Teinds but Prejudice to the Biſhop, Gc. to 

5 enjoy the ſame after Expiration of the Tacks, as they were accuſtomed; the Reet al- 

0 ways having the Prerogative of Buying, if he pleaſed; and this to be extended to the He- | 

t retors and Tackſman of the Teinds of Laic-patrons. And conform to this, the Lords of 
the Commiſſion: decided, February 1679. Hamilton contra Earl of Roxburgh; tho' it was there 

8 alledged, that this would prejudge Churchmen, ſince it would diſcourage Laics to take Tacks 

I from them at due Rates: But Teinds holden of Collegiate-Kirks are ſubject to Buying and 


o 


1 Selling, as other Teinds, che 3. of February 1632. | e 4 1 
0 Tuo it would appear by. this AR, that every Man ſhall only have the leading and draw- = 
ſt ing of his own Teind, aftef the ſame is valued, ſince the Act ſays, the ſame being firſt truly 
4 — lawfully, valued; yet if the Heretor intent a Purſuit for Valuation, he will, during the 

1 Dependance, get Liberty to lead his own Teinds if he offer Caution to pay his Teinde, | 
t conform to the Valuation that ſhall-be led, F#/y x4; 160. 
t Bur this Benefit of Leading is 1 to Heretors by the foreſaid AF; and there- 
n fore no Liferent Tackſman hath this Benefit, except the Liferent be conſtitute by Infeftment 

t of Conjunct-fers or the like, November 30. 16. RR 
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ACT Nze1tuzx can Rentalers, or Tenents, erave this Benefit ex codem capite, Marib B. i630. 
it is only granted likewiſe to fuch Heretors, whoſe Teinds were drawn before; but not to 
| theſe who paid Rental-bolls, Juſy 24. 1635. And yet the contrary is found the 3. of Fu 
1643. but the Heretor may have the Leading of his own Teinds, tho' he does not inſtrüct a 
public Infeftment, if he ſhew that he is not in more to be infeſt, and that he is the Perſon 
who ſhould be infeft, Zuly 6. 1642. But the Teinds belonging to Churchmen, whereof they 
were in Poſſeſſion the Time of the Submiſſion, are not to be ſed upon Caution; and yet 
| by a Miſſive the 9. of May 1634. His Majeſty declares His Favour not to be extended to 
: their agony being Laics z but that during theſe Tacks, the Heretor may lead, he finding 
By the Submiſſion, the Decreets following thereupon, and the expreſs Words of this Act, 
Meu? are to be provided before the Heretors have Liberty to buy or value; and therefore 
the Titular may allocate what Teinds he pleaſes towards the Maintenance of the Miniſter ; 
and the Heretor eo caſu cannot force the 'Titular to ſell, February 17. 1645, But tho' the 
Kirk be not provided, yet the Heretor may buy his Teinds, if he be content to undergo his 
Part of the Augmentation when it ſhall be ot the 20. of | woe; 1645. Earl of Had. 
dington contra the Laird of Bearford. So that it appears, that albeit a Titular may aſſign any 
one Man's whole Teinds towards the Miniſters Maintenance, when there is no preſent Pro- 
viſion ; yet if there be any, tho' it be ſmall, he may not: But the ſame ſhould burden pro- 
portionally the whole free Teinds of the Paroch where there is a preſent Proviſion; and 
where the Teinds are once bought, the Heretor will not be burdened, as long as there is 
any Tack-duties free in the Titular's Hands, February 15. 1643. but the Tackſman will 
not be found liable in the ſaid Relief, January 27. 1635. but if there be no free Teinds in 
his Hand, then the Buyers, and all the Heretors muſt be burdened with the Augmentation, 
anuary 16. 1635. 5 CCF 
* T 5 that the Titular cannot aſſign the Teinds of one Paroch for paying the Stipend 
of another; for by this Act it is ſaid, That the Teinds ſhall be burdened with the Stipend of 
the Miniſter ſerving the Cure of the Kirk: But the Commiſſion allocates ſometimes the Tein 8 | 
of one Paroch, to make up a Stipend to the adjacent Paroch, if the Miniſter of the Paroch KB 
out of which the free Teinds are allocated, be a gy ry provided; for the Commiſſion 
thinks the Teinds, as the Spirituality of the Church, to be burdenable in' general; and yet 
if this Argument prove any Thing, it will prove there can be no free Teinds as long as there 1 
is any Miniſter in Scotland unprovided competently. ö | 


Y this Act the Exchequer is declar'd a Sovereign Court, and Power is given them to 
paſs and diſcuſs Suſpenſions, and to decern in all Things concerning His Majeſty's Pro- 
2-2 perty, and all Things concerning the. Annuities of Teind, which was the particular 
Reaſon of making this Act at this Time: But becauſe of this Act giving them Power to de- 

cide every Thing relating to the Property; therefore by the 59. Al, Parl. 1. Sef. Ch. II. It 
is declared, That the Deciding concerning the Validity and Invalidity of Infeftments, ſhall only 
belong to the Seſſion. And whereas this Act allows the Exchequer only to proceed in Things 


Pee to His Majeſty's Property and others de ending thereon, that Act declares they have 
Liberty to judge in all Things relating to His Majeſty's Rents and Caſualities, as they might 
have done before the Year 1633. And it being doubted, whether the Lords of the Seffivin 
were Judges competent to the diſcuſſing Suſpenſions, rais'd againſt the Cuſtomers by the 
Maſters of Manufactories, who pretended, that as to Goods imported for the Uſe of their 
Manufactories they were free from Cuſtom; the Lords did juſtly determine, that tho the 
Exchequer were only Judges competent to diſcuſs 3 as to Cuſtoms, or any Part 
of His Majeſty's Revenue, where the ſame were due by a clear Law, or conſtant Uſe of 
Payment; yet the Lords of the Seſſion were Judges competent to clear what was due by Law, 
a $6 interprete Acts of Parliament. 7 e 36 ee od rd eee 
 Nota, TRE Act of Parliament . to be made upon the 22. of May 1584. concern- 
ing the TY ratify'd by this Act, can neither be found amongſt the printed rior the 
unprinte ts. V f 3-7 „ V 
Tuo' by Virtue of this Clauſe, and a Letter from His Majeſty, it is declared, That the Ex- 
chequer are Judges N to liquidate Wards and Marriages, and that the E xchequer bas 
decided in ſome ſuch Caſes; yet regulariter, the Seſſion are only Judges competent to ſuch 
Actions: And albeit the Seſſion be only Judges competent to Contravention of Lawbutrows; 
yet 1 5 the Contravention is decided in His Majeſty's Favours, if the Party againſt whom 
the Decreet is obtain d, ſuſpend the ſame, 8 at His . Inſtance; it ought 
only to be judg'd by the Exche uer, that being a Caſuality already ftated, and the Point of 
| Law being already determined; altho' it be alledged, that -this| being à Sufpenſion of 
the Lords of the Seſſion's Decreet, it ſhould only be diſcuſs'd before them ob" ront inentiam 
no by the 25. Act, Parl. 16. Ja. VI. it is appointed, That all Hornings benorth Dee; 
ſhall be upon no leſs than Fifteen Days; yet that is to be reſtricted as has been there obſerved 


Ws 20 
WW F*rty has baught his own Annuity, tho it may be alledged; that even in that Caſe 25 De. 
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T2 Add is the Firſt Commiſſion granted for valuing of Teinds conform to the Sür- 


render, and Decreetg-arbitral pronounced thereupon ; which Commiſſion is renew d ini 
= ſeveral ſubſequent Parliaments. And for clearing ſomewhat of the Form of Prote/3 


before that Court, it is fit to know, that all Diets before the Commiſſion, are With Continue: 
Zion; and. becauſe of their uncertain e there needs no Wakening, All Procutators a. 


* 


ring before them ſhould have written Warrants: But this is not in Obſervance; but Con- 
— by Advocates muſt he ſubſcribed by Advocates, elſe Decreets given thereupon are null 
July 20. 1664. and Executions are ſufficient by a Sheriff in that Part, 7 10. 1643; wh 
- thereupon the Defender will be holden pro confeſſ oo. 
Tre Commiſſioners did of old appoint Sub-commiſſionets in every Presbytery; who were 

be choſen by the Presbytery itſelf, and Five to be a Quorum, for trying the Valuation of 
ry Man's Teinds, and before them Proceſs were intented-at the Inſtance of the Procura= 
| tor-fiſcal or the Heretors; and their Reports being return'd to the Commiſſion; were al: 
lowed. The Injunctions given to them then were, That none ſhould be Witneſſes before 
them who were not worth One Hundred Pounds of free Gear; That ſuch as dwell within 

the Presbytery ſhould be cited upon Ten Days, and ſuch as were without it y 
That the Depoſitions ſhould be {ubſcrib'd by the moſt. Part of the Sub-commiſſioners, and 


F ty 
$8 


* 


1 * 


Q 


the Clerk; and when any Man would make Uſe of another's Servant, as a Witneſs; that the 


upon Twenty :; 


Maſter ſhould produce him upon his Hazard. That where both uſed Probation, not the 


greateſt Number, but the cleareſt Deponers ſhould be preferr'd, and no Witneſſes to be re- 


ceived but only Fen for each Party, which was thereafter expon'd to be Ten fortach Room; 


Jap 18. 1634 


Fx Propation is oft- times allow'd to both Parties in this Courtz and where it is ſingle it 


they have the ſole Probation allowed them 
ving that they led Seven Years of Fiſteei 


to prove what the Teinds were worth, they pro- 


elſe they have Rental-bolls paid them, & eo caſu they have the ſole Probation 
proving Twenty Years Poſſeflion'of uplifting Rental-bolls; condeſcending upon the 
and Quality. Or in the Third Caſe, the Heretor has Tacks of their own Teinds for Pay- 
ment of Silver-duty; and then there is Joint- probation allowed both to Heretor and Titular: 
Albeit the Heretor have the Benefit of a Comun&-probation, 5 he may refer the Worth to 
the Titular's Oath before Witneſſes be received, but not after, Feb 
the Titular has the fole Probation, the Heretor cannot eo caſu lead any Probation. of the Stock; 
except it be for Certification, id e/?, except where the Heretor ſummons the Titular, wh 
was in Poſſeſſion of drawing of the Teind, to prove the Worth thereof; with Certification 
do him if he appear not, the Heretor will prove the Worth of the Stock, quo caſu the Fourth 
| Part is declared to be Teind, February 19. 1634. and February 24. 1643. Where the Stock 
and Teind are valued jointly, the Teinds are made the Fifth Part, but where the Titular 900 
Tackſman has the ſole Probation, the Heretor has the Fifth Part down, as the Kino's Eaſe; 
and therefore, 'where the Titular takes a Diet for 1 the Teind by itſelf, | 
tor may take the ſame Diet to prove the Stock, that in caſe the Heretor fail, he may have 
the King's Eaſe, Fuly 8. 1642. Where there is Joint-probation of Stock and Teind, the pre- 
ſent Rent ſhould be proven, as well as the Rent in all Time coming, is null 
January 19. 1631. a 1 & 3 Fc „ 4 142 i,, ROT BTK 


made Uſe of, the Term may be circumduced, and the Second will not be granted, February 
2. 1643. and tho' Diligence be extracted after the Diet, yet if it be extracted before the 
- other Party crave" ede Term to de crcuinduced, the "fame will be ſuſtained; November 
22. 1 3 "oh 5 5 fu * L £ 8 i 4 1 55 5 ac A1 159008 1 vs * . 40 1 115 85 12 - 4 
R BY this AQalſÞ it is declared, That Where Valustions are lawfally led "againſt all Parties 
having Intereſt, and allowed, they ſhall not be called in Queſtion at the Inſtance of the]Mini-. 
ſter, not being. Titular; nor at the Inſtarice of His Majeſty's Advocate for his Annuity, ex- 
cept the Colluſion be proven to have been to the Diminution of the Third of the juſt Rent 
preſently paid; and therefore all Reductions upon this Head are at the Inſtance of His Ma- 

's Advocate, But it may be doubted, whether His Majeſty has any Intereſt where the 


TER are Iwo Diets Feine for Probation in this Court; and if the Firſt be not 


N 
, 1 


creet is reducible, together with the Alienation founded thereupon Ir ſubſequent to thi 

Decreet, becauſe the Exchequer te je jipon « Mille,” oecafioned by the Colliſion, al 
regu | 

dimid; 
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zs called, The Prerogative of Probation, and is much contended: for: Wherefore it is thus 
regulated, viz. either the Teinds are drawn i/a corpora, by Titular, or Tackſman, and then 


the Here- 


lariter with us Venditions are not quarrellable, as in the Civil Law, tho'made infrs 
bo bodk @# TERED SLUT JITT. #3702 | WHEL; 4514 1 EIT, My. 


| en before the Year 1628. And tho” after ſo long a Fg 
Time this cannot 1 proving immemorial Poſſeſſion is found quivalent; or 
Kkewiſe, they 
uantity 


ruary 21. 1622. But where 


elſe the ſame is null, 
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Acer Be this Clauſe it is likewiſe declared, That this ColluGon ſhall be probable by the Parties 


UV Oaths; and theteupon it has been doubted, whether this Clauſe be excluſive of other Proba- 
3 tion. And in Meldrum' Caſe Mo Tolquhon, before the Commiſſion in anuary 1672. it 
was found, That a Decreet of Valuation might be reduced upon this Clauſe, if it were 
proven by Witneſſes that the Valuation was led far within the Third of what the Teinds 
c ᷣͤ -p. ¾ , OURS 1 fri 4tins 
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XX. and THESE Ads are but Temporary. yp 5 
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V this Act the Liberties of the Collage of Juſtice are reſtricted to the Senators. of the 

College bl hu yr and this is the firſt Time that the Senators of the College of Juſtice 
=— were divided from the other Members; but thereafter, the Privileges of the Senators 
are communicated to Advocates, Writers, and Others, by the 23. A, Parl. 1. Ch. II. Vid 

moe my whe BN Laan, On FOR BUTTER 
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de explained in the 5. A4, 3. Seſ. a. Parl. Ch. II. 


XXV. T* 8 AR gives a very large Commiſſion. to the Lords of Secret-Council, to grant to 

the Juſtices of Peace, and Conſtables, whatever Power the Parliament could have gran- 
d them; but this being in Effect but a Commiſſion, may be alledg'd to expire with the 
1 Eing and Parliament who gave it, as all Mandates laſt no longer than the Mandator; and 
dhe Power being given to the Privy-Council indefinitely, without adding, for the Time being, 


HIS Act anent the Privileges of Royal-Burrows, is innovated by, and therefore ſhall 


j 


. 


Me it may be urg d, That it could laſt no longer than that Commiſſion of Council; and from 
= Þ- | this many new Doubts may be ſtarted, which ſhall be elſewhere conſidered; but however 
1 the Council does full grant Inſtructions by Virtue of this Act. 1 fy 


XXVI. THIS AR, impowering the Lords of Seſſion to exact 12 Penies of the Pound of all Sums 
J decerned by them, is now obſolete. phe VVV. 
XXVII. TH IS Act concerning the Privileges of Baronets, is fully explained in my Treatiſe of 
- 1 Precedency ;, but from this Act it is obſervable, that the 3 of Eſtates have been 
in Uſe to ratify and approve general Orders granted concerning Honours, tho it be gene- 
rally believed, that the Convention of Eſtates can only grant voluntary Taxations, and no- 
thing elſe; and I formerly obſerv'd that they were in Uſe to regulate the Mint alſo. 


XXIX. VIDE Ohferv. on Act 13, Parl.18, Ja. VI. 


XXX. /PTHO' by this Act the Clan-Grigor were aboliſh'd, and they ordain'd to alter their Sit- 
1 name becauſe of their Bangſtry; yet becauſe, of their good Services done to His Ma- 
jeſty during the late Rebellion, they. were reſtored in Anno 1666. 


- 


Ir has been always believed, that no Clan h can change its Sirname in Scotland, 
without expreſs Act of Parliament or Act of Council; for that might occaſion great Confu- 
ſion, and might be a Ground of cheating the People in their Evidents and Securities. But 

any private Man may, as we ſee daily in Tailies; and it does not follow, that becauſe the 

Parliament only can force Men to change their Sirname, that therefore they cannot do it 
voluntarily themſelves. | Ms Rd „ „ 


XXXI. B. this Act it is expreſly declared, That becauſe particular Acts of een and Acts 


'B of Ratification, are made without e Parties, that therefore the Lords of Seſ- 
& ion ſhall judge in theſe Caſes, without Refpe& to theſe Acts, according to the private In- 
A tereſts of Parties. The immediate Occaſion of making this Act, was the Caſe betwixt John 


Stewart of [es e and the Earl of Home, which was this 
Tux Earl of Bothuel having been forfeited, the Priory of Coldinghame was diipe d by 
the King to the Earl of Home, which Earl of Home ſet in Tack a Part of the Teinds of the 
ſaid Priory to the Laird of #edderburn; but thereafter the Earl of Home having entred in a 
Tranſaction with John Stewart, Son to the Earl of Bothwel, he ſuffers, by. Colluſion, a De- 
creet of Parliament to paſs in Auno 1621. whereby John Stewart was not only rehabilitate 
as to his Blood, but the Forfeiture reſcinded, in ſo far as concerned his N 0 to the Priory 
of Coldinghame, upon a Pretext that he had a Commendam of it ſettled in his Perſon before 
his Father was forfeited ; whereupon Douglas of Evelau ra: the Laird of Vedder- 
burn for a Spuillie of Teinds in Auno 1627. he obtains a Decreet, notwithſtanding of very 
unanſwerable Grounds then alledged, becauſe. the Lords of the Seſſion would not call in 
Queſtion the AR of Parliament 1621, notwithſtanding of the Act Salvo ſubjoined to the Acts 
of that Parliament; for the Lords found, that the Seſſion, as an inferior Judicature, could 
not canvaſs ſpecial Acts of Parliament: But becauſe the Subjects might be extremely pe 
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judged in their private Ri ts by ſuch Acts of Parliament, therefore the foreſaid Clauſe was 
Inſerted in this Act, and that it might extend to this Caſe, tho' anterior, it is expreſly de- 
clared in this AR, that this was the Meaning of all former Acts Salvo; and n the 
Lords of the Seſſion did, in February 1679. repone the Laird of Nedderburm to debate up- 
on his juſt 1 15 notwithſtanding of the Act of Parliament 1624 . e 

Bx this ſeveral private Rights and Ratifications are excepted from this Act Salvo; hut 
' ſince the Act Salvo proceeds upon the Principle of Natural Reaſon and Juſtice, it ſeems that 
even theſe 1 . tan are queſtionable, for elſe the Act Salvo ſhould fignify nothing; for 
theſe who had the Intereſt to obtain private Acts of Parliament, would likewiſe have the 

Intereſt to get them excepted from the Act Salvo. And upon this Reaſon it was doubted, 
and not decided, whether Exceptions from the Act Salvo made in private Rights, tho' not 
repeted in the Act Salvo, were ſufficient to ſecure theſe Rights againſt the AR Salvo; for 


1 * 1 


Firf Parliament R. C i 


— 


ACT 


tho it might be alledged, that in theſe there is a Speciality from this Caſe, ſince the Act Sahvo 


being poſterior and ſimple, annuls and derogates from the former Reſervation; yet eren 
there it may be alledged that it cannot derogate, ſince in the former ſpecial AR, the Parlia- 
ment declared their ſpecial Inclination that it ſhould not derogate. ET. 1 
Nota, Taz Act Salvo jure is never voted in Parliament, becauſe it is but an Act in Courſe; 
and for the ſame Reaſon Ratifications are not voted now, ſince no Man can be concern d 
in either; albeit of old, I find that Ratifications were paſt in Parliament in the Form of 
Decreets, and ſo muſt have been voted; but it ſeems ſtrange, why As for granting of 
Mercats, and impoſing Cuſtoms for the maintaining of Bridges, ſhould not be voted. And 
in the Parliament 168 1. the Reports of the Articles thereof, as to theſe, paſt the laſt Day 
without being voted, which was oppos d by ſome as irregular, becauſe there the Conſent of 
ſome Parts of the Nation was requiſite. . But I conceive, that this likewiſe proceeded from 
the Numerouſneſs of the 'Fhings that were brought in, and the general Acquieſcence of 
the Members, and the 'Time they were to ſit being ſo ſhort, and it ſeems ſecurer to ſettle 
theſe by a Vote. „ „%% SE 
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LBEIT King Charles II. did hold a Parliament at St. Johnſlous, in 
>|] Anno 1650. yet This Parliament, being the firſt after His Majeſty's hap- 

py Reſtauration, is by the Inſcription, intitled, The Firſt Parliament 
| of King Charles II. tho' that Parliament 1650. is not reſcinded by 
the general Act Reſciſſory, which is the Fifteenth Act of this Parlia- 
ment; nor by any other ſpecial Act: And ſo that Parliament ſtands 
{ill in Force; fo that this. Inſcription ſeems unwarrantable. 


T HE Rebellious Parliaments in the former Age, did chooſe their 
= own Preſident, tho' the Chancellor ought to have preſided in all 
Courts, as is inſinuated by the 40. Act, Parl. 5. Ja. V. but this they did, to have the Pre- 
ſident of Parliament depend upon them, and not upon the King; and therefore by this Act 
- is N 1 that the Chancellor is ratione officii, to preſide in all public Judicatures where 
he is preſent. „ 5 | 5 
C er. I. Tua r this Act ſays, That the Lord Chancellor, and ſuch as ſhall be nominated 
7 i Majeſty, ſhall preſide ; and f pleaſe, He may nominate another 
reſident, tho the Chancellor be preſent: And I find that His Majeſty has nominated others 
to preſide where the Chancellor was preſent. EO „ 
Ob ſerv. II. Taar tho' (when the Chancellor is abſent) His Majeſty can only nominate 
=_ another Preſident ; yet this does not exclude His Majeſty's High 1 from the 
=_ Power of nominating a Preſident, ſince he has mandatum cum libera ; and Middleton did 
| nominate the Earl of Crawford to preſide in this Parliament, when Glencairn, then Chan- 
cellor, went to London. F) on ys: „ 
Obſerv. III. TAT the Chancellor is to preſide, not only in the Parliament, but in all 
other public Judicatures ; and therefore tho it was pretended by the Treaſurer, that not- 
withſtanding of this Act, the Chancellor could not preſide in Exchequer, tho' he was named 
in the Commiſſion; becauſe the Exchequer was rather the King's Chamberlain's Court, than 
a public Judicature, in which the Treaſurer was chiefly intruſted, becauſe he was chiefly to 
be anſwerable; yet this Pretence was groundleſs, ſince the Exchequer is a Judicature which 
hears, and diſcuſſes Cauſes, relating to the Revenue, and is declar'd a Judicature by the 18. 
Act, Parl. x. Ch. I. But by a Letter in Anno 1663. the Chancellor is diſcharg'd to preſide 
| in Exchequer; and this ſhews His innate Power to diſpenſe with Acts of Parliament, which 
8 relate only to Government, and His own Service. | 3 F 
7 Obſerv. IV. Tnar tho' by Virtue of this Act, it may be pretended that the Chancellor 
may preſide in the Juſtice, or Admiral Court, if he pleaſes to be preſent ; yet I conceive he 
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- cannot come 10 any of theſe Courts, without a''ſpecial Nomination: And even this A 

ſays, That the. Chantellor, and fuch as ſhall be nominate by His Majeſty, ſhall prefide. 
Durs AR likewiſe ſets down the Oath of Allegiance, wherein the King is acknowledg'd 
to be Supreme over all Perſons, and in all Cauſes ;- which is found 
158. Ja. VI. and is che Foundation of the Aer of Suprematy ; 
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HE Parliament 1641. had taken from the King, | 
State, Counſellors and Judges; and therefore by this Act, the Power of nominating 
... * theſe, Ir declar d io be a Part of the King's 
the Law of all Nations, . unica. F. ad l. Ful. de ambit. Hæc lex hodie in urbe ceſſat, quia all 
curam printipis Magiftratuum treatio pertinet, non ad populi fuvorem: By this AG alſo, 1: is 
declar'd that our Kings hold their Royal Power over this Kingdom from God; which was ex- 
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King was ſubject to His Prople, becauſe, He deriv'd His Power from them: And from that 
they inferr'd their Power of reforming; and at laſt, of depoſing the Ring. 
5 Bu T leſt it might have been obtruded, that tho' by this Act it be declar'd, That the King 
bald His Power from God alone; yet the Holding it from God, did not exclude the In- 
tereſt of the People ; for all Men hold of God, whatever they hold of others : Therefore 
by the 5. Act of this Parliament, It ig declur d, that our Kings hold their Crowns from Gotl 


ed upon the 2, 4%, Par. 


So Yo Sar adhd. ON AL HAST - 
the Nomination of. the Officers of 


al Preragative, which is conform to 


preſt here, to condemn that fundamental Treaſon. of the laſt Age, which taught, That the 


ACT. 
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it, 


Almighty alone: And leſt it might ſtill have been ſaid, That tho the King holds His Power 


_of God, yet He derives His Tower from His People ; therefore the Convention of Eſtates 
in their Letter to the King, 1678. and the Eſtates of Parliament, in the 2. Aces, 3. Par.. 


Ch. II. Anxo 1681. acknowledge, That He derives His Power from God alone : And tho' 


Conventions of Eſtates cannot make Laws; yet it may be ſaid, that they may declare and 
acknowledge their Obedience as fully as Parliaments may, fs e | 


Obſerv. Tar theſe Words, To hold the 8 God, is ill expreſt; for by our Law, 
be that bolds from me, Boldt not of me; for a me © de me, are diametrically oppoſite in Matters 


of Holdings. 


\ , 


HE former - rebellious Parliaments, eſpecially the Convention of Eſtates, 1643. did fit 


without a ſpecial Warrant from His Majeſty ; and therefore by this Act, The Power of 


Calling, Holding, Proroguin 5 and Diſſobving of Parliaments, is declar d to be inherent 
only in His Majeſty, as a Part of 5 Prerogative; and therefore the 6. Act of this 
Parliament, annulling in ſpecial Terms the ſaid Convention, 1643. was unneceſſary,  . 
I conceive that the Word Proroguing here, is us d for Adjournment only, tho' the Word 
in its Property ſignifies only to adſourn, ſo as to make all the Overtures paſt in that Seſſion, 


to be null, which Diſtinction is unknown to, and unneceſſary with us, 


N * 


Tur Impugners, or Contraveeners of this Act, are declar'd by this AQ guilty of Treaſon, 


B diſcharg'd under the Pain of Sedition; and the keeping of all Aſſemblies and Meetings, 
_ unlawful, notwithſtanding of theſe Gloſſes, except in the ordinary Judicatures. The Deſign 
of which A& was occaſioned by, and levelled againſt ſuch Meetings, as the Green Tables in 
Anno 1637. whereat the Nobility and Gentry did formally meet in great Numbers, tho' their 
5 4 ary always begin ; We the Noblemen, Gentlemen, and others occaſionally met at 
Edinburgh. e, e 32, ART FO =O 10 ee e e + 


Jed with the French King, without the Authority of their own King; it is therefore de- 


Y this the former Acts againſt Convocations, and Leagues, or Bonds, are ratify'd, and 
e 


upon Pretence of preſerving the King's Majeſty, or for the public Good, are declar'd 


HE former rebellious Parliaments having rais d Armies, fortify'd Gariſons, and treat. 


* 
= 5 , 
5 pl 
£ » 
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Iv. 


V. 


clar'd by this Act, That the Pbwer of making Peace and War reſides ſolly in His Maje- 


4 


ft ; and that to riſe, or continue in Arms, or to make any Treaties, or Leagues with foreign 
e amongſt them ſe lues, ſhall be Treaſon. n TT - : pr ge 
Ob ſerv. I. Taar by this Act the King ir dethard to have the only Power of riſing Ar. 


mies, and making Gariſons, the Subjects always being free of the Proviſion, and Maintenance 


of theſe Forts and Armies ; and therefore it was aſſerted, that free Quarter, except in the 


_ Caſe of actual Rebellion, was unlawful, and that even then it 


and Conventions ſo dangerous, that free Quarter may be watranted by the King's own Au- 


thority in Caſes of Neceſſity; and if any Part of Seprland ſhould riſe in Rebellion, it is not 


imaginable that they will either give Quarter for Pay, or deſerve to be pay d; and ſo to re- 


fuſe the King the Power of free Quartering, without Parliament, or Convention, in that Caſe, 


were to deny Him the Power of raiſing an Army, without which it cannot. be maintain d. 
But free Quarter is expreſly diſcharg d by the 3. 4#, Parl. * Ch. II. 


\ 


; 7 „ | 6888 8 Obſerv. 


- awful, an then it behoy'd to be warranted by a 
Parliament, or Convention, tho! it ſeems, that Rebellions may be ſo ſudden, or Parliaments 
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adjacent Countries, to carry B 


Acer  Obferv. H. Sos likewiſe think by this Clauſe, that tho the Fing may force Towns, and 


® . 4 


VIII 


rie and Ammunition of His. De 

n for it; ſince. by this Act, the King is to pay for the Provi- 
ſions, as well as Maintainance of the Army ; and to take away Countrymen s Horſes without 
Pay, is as great a Tax upon them, as free Quarter: But yet our Kings have ſtill been in Uſe, 


ent Cour [ 92 rs, the public: Good ſo 
requiring; yet He muſt pay the 


by immemorial Poſſeſſion, to exact ſuch Carriage without Payment; and ſo the only-Doubt 


remains, whether this Act innovates the former Cuſtom ? And whether the Subje 


. | ; zubjects, not 
ſeekin Payment, being mere facultatit, preſcrives againſt them, jus non petena.. 5 


- Obferv. III. Ir has been controverted, whether tho' by this Act the King may diſpoſe upon 
all Forts, Strengths, and Gariſons, if He can ws make any private Man's Houſe a Ga- 
riſon, that was not ſo originally; it being pretended, that if this were allow'd, no Man can 
be ſure of his Dwelling-houſe, which is the chief Part of his Property; but it cannot be de- 
ny'd, but that all Houſes with Battlements, or turres pinnatæ, as Craig obſerves, are inter 
regalia; and of old could not be Built, without the King's ſpecial; Licence: And as to the, 


the King may Gariſon them; for ſince, He has the abſolute Power af making Peace and War 


Caſtles, without expreſs Warrant from the Council ; 


be overturn'd, but all Perſons. diſſaffected might ( 


it were abſurd to deny Him the Power of gariſoning .convenient Places, without: which the 
War cannot be manag d. é need over wig if 15] rel - 
Ir having been controverted, whether the Earl of Caithneſt might Gariſon one of his 
they found he could not, tho' it was al- 
Parliament having diſcharg d all gariſoning of Houſes,; upon any Pretext whatſomever, if it 
ſhould be allow'd upon ſuch Pretexts as this, not only would the expreſs Letter of the Law 
0 | N: ected 1 rariſon upon this Pretext ; whereas on the 
other Hand, there can be no Inconyeniency, ſince the Council will allow Liberty to Gartiſon; 
and if preſent Cant do preſs the Heretor, he may Gariſon his Houſe for his own Defence, 


till he obtain that Order. 


bo 


"HIS Act annulling the Convention of E flaws 4643. belt WE ER HEY 
T annull'd by the Third Act of this Parliament. r (SS W 


T Act declaring the League and Covenant null, and the Diſcharging the renewing 
4 thereof, under the higheſt Peril, ſeems unclear, becauſe of the Indeterminatneſs of the 

\— Puniſhment, and ſeems unneceſſary, becauſe by the Fourth Act pf this Parliament, Sub- 
jects making Leagues amongſt themſelves, or with Foreigners, are guilty of Treaſon, 


VP HIS AR does in the firſt Part command all Jeſuits, Prieſts, and traffiquing Papiſts, not 
to ſay Maſs, and to remove forth of the Kingdom within a Month, under the Pain of 
Death; whereupon it was doubted, whether within that Month, they could .bepuniſh- 

ed with Death, elſe this. Month had not only been eluſory, but might have prov'd a Snare, 

ſince they might have thought that this Month was allow'd for preparing for their Departure, 
and ſo they might have appear'd, and gone about their Buſineſs in order thereto. - ' 
| By the ſecond Part of this Act, Children are orgain'd to be taken from Parents, Tators, 

or Curators, Popiſhly affected, that they may be bred with well affected Proteſtants, at the 


Sight of His Majeſty's Privy Council; which Act is renew'd by a Proclamation of Council, 


IX. 


in January 1679. 


vo; and tho' by the A 


conceiv'd it moſt Antichriſtian, that the Miniſter who was to care 


> 


HO' the Parliament 1648. be here 4 ; yet it is thereafter abrogated by the gene- 
ral Act Reciſſory, which is the Fifteenth Act of this Parliament, that not having been 
treſolv'd upon till after this was paſt. „00 35 
Tu Parlament g is by this AR abſclugely neſcinded, and dba without a nent 
Reſciſſory, there is a general /a in Favours of the Rights and 
private Securities paſt in other Parliaments, as is clear by the laſt Words of the 
AR, yet there is none ſubjoyn'd to this Parliament. n 


Tnar Parliament 1649. had taken from Patrons the Power of preſenting, they having 
; l for Souls, ſhould be cho- 
ſen by one Man, and oft-times by one who would never hear him; but they reſerv'd tothe 
Patron the Right of Teinds, without Prejudice to the preſent Stipend; and therefore that Act 
is hereby reſcinded, and Patrons reſtor d to the Power of Preſentation: And tho' it cannot 
be deny'd, but that the People had a Share in the Elections, as is clear by St. Cyprian's E- 
piſtles, yet this was when they pay'd them, and were themſelves very judicious, and diſ-in- 
tereſted in the Infancy of Chriſtianity, and before Patrons had by dg Churches, the 
Intereſt they have now; and now the People are by an Edict cited to declare what they 
know, why ſuch a Man ſhould not be choſen : And in the reform'd Churches of Germany, 
bes nba te l, relates, the People have vocationem ; from which the Presbyre- 
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Bx this AQ it is declar'd, That fach Parſon, and Minifieti, 4s ere in pr 
of Kirks belonging 0 Laic Patrons, ſhall claim a0 Night, nor, Talg, out 20 
FF 


3 
1 a . 
1 * 
1 * 
1 1 Z * 
& 1 
\ 
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HIS Act appoints all. Officers of State to take the Oath ok 


* under their Hands, all the former Royal Prerogatives ;. but now the ouncil do pt 

the ſame to all who are ſuſpefed ; and fine or baniſh, fuch as gefuſe to take it, LE f 

| the Ker bang left to the Council to put 'this Oath to. ang, and having nam'd ng Penalty, 
the Penalty is to be underſtood arbitrary. But now all, who are in public Truſt, take the 
Teft appointed by the 6. 48, 3. Parl. Ch. III. 


HIS Act confirms all judieial Proceedings, under the Ufurpers, except when they XII. 
© Were quarrePd within a Year; and this Act having appointed, that within that Time. 
the Sentences, of the Uſurpers might be quarrel'd, without Suſpenſion, e 


and the Writ by which ey were quarrel'd,. was call d a Review, which was in Effect a Re- 
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0 2 and was like both in the Name and Matter, to that reviſſa allow d. by the ci 


1 upon Beer and Ale, this Loyal Parliament did grant His Majeſty 40000. Pounds Ster- and 


ling, to be uplifted yearly out of the Cuſtom and Exciſe, in Manner mentioned in the XIV. 
Fourteenth Act: But it has been much doubted, whether it had not been better to have con- 


tinued the Exciſe upon the Beer and Ale, than to have laid it upon the Malt; for now Brew - 


ers endeavour to take as many Pints out of the Boll of Malt, as they can, which hindle 
e ue of the Malt, by making the Drink weak ; whereas if it had been lard 
upon the Drink, they would have endeavoured to make the Drink ſtrong. And for which 
_ Exciſe, the Commiffioners of the reſpective Shires, are liable perſonally, and they have their 
Relief off the Deficients, the Goods of which Deficients are hereby to be poinded, without 
car ng them to the Mercat-crofs, they being appriſed at the next Paroch Church-door, 
w * like the Privilege given to Miniſters Stipends, by the 21. Ad of the 3: Sep; of this 
rliament. J!!! orenonts et, ON 
Taras; y this Act, the Exciſe is laid upon the Retailer of Commodities; yet by the 12. 
Act, Parl. 2. Ch. II. The Importers are declar'd to be liable for the ſame Exciſ © 


- FTER this Parliament had reſcinded ſome private Parliam 


all the Parliaments from the Vear 1640. till the Vear 1650. were but Branches of 0 
aand the ſame Rebellion; and therefore they did annul them all by nk AR, which is 
call'd, The Ae? Reſciſory: But private Parties Rights, obtain'd in theſe Parliaments,are ſalved 
In this Act, it is acknowledg'd by the Parliament, That our Kings 50% Fer, Cry ane imme 
diately from God Almighty, which was done to exclude that ebellious; Republican; and 
| SeRtarian Principle, That our Kings deriv'd their Power from the People; for if ſo, then the 
People might call them to an Account, depoſe, or ſuſpend them: And our very Stiles, which 
acknowledge our Kings to be by the Grace of God, does convince us, that they are not Kings 
by the People; and therefore Argentorer. pag. 206. obſerves well, that formula illa que eft in 
ituli Det Gratia, utuntur illi ſoli qui nulli mortalium imperium ſuum debent, vid. 0% on 
r d RT Rr Rs Qe-o00 


FP HIS AR allowing the Government by Synods, Presbytries and Seſſions, is reſcinded XV.. 


4 by the 1. Af of the 2. Self. of this Parliament. 


EIS AR appointing a Solemn Anniverſary Thank/eiving for His A eſties he ; 
ration, was ſcrupled at, becauſe this Act did 5 5 fo be ſet 4100 as 115 
and therefore it was thought fit by the 12. A of the 3. Se. Parl. 2. 


Ne 
oly-day; 
new it as an Anniverſary Thankſgiving, leaving out the Word Hah- dr. 
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Allegiance, and to aſſext * 41 - 


PH E Uſurpers having, by the Example of our rebellious Parliaments, laid on an Exciſe XIII. 


nents, they conſidered that XV f 


THIS Ad againſt Curſing and Beating of Parents, is fully explain d, Crim. Prack. Tit, Xx. 


XXIV. 


XXV. 


XXVI. 


ougnht to be preferr'd to the Owners of the 


XXVII. 


the 
in the Act, are caſual Homicide, Homicide in lawful Defence, and , Homicide committed 
po 
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- it is fit to add here, that the Rubric of this 
everal Degrees of cafhal 


Homicide, is very ridiculous, for the Degrees mentione 
upon Thieves; and no ſober Lawyer can think, that either Homicide in Defence, or Ho- 
micide committed upon Thieves, are Degrees of caſual Homicide, 


TD Y wis Ad, the whole Privi 
] 3 wators, Aavocates, Clerks, 


' 


and remanent Members, or whereof they have been 


Randing of whatſoever Act, Cuſtom, or Practice to the contrary, Lid. AF, 8. Part 2, Sf 2. 


Ch. II. where the Privilege of Immunity from Taxes, is only given to the Lords of Seffion. 


Upon which Act, it was debated in December 1678. whether Advocates ſhould not be free 


from the Annuity impos'd by the Town of Edinburgb, ſince they were by this AR freed from 


all Impoſitions: And tho” by a ſpecial Act of this ſame Parliament, Charles II. the College of 
uſtice was made liable to the Annuity ; yet they being free by this Act, and the other Act 


eing but an unprinted Act, and an AR to which they were not call'd,.their Privilege could 


not be thereby taken away; albeit it was contended, that the being free from Annuity, was 


no Privilege, ever expr rhe Word in their Favours: But on the contrary, was a Debt 


upon them, as Hearers of the Word of God; and ſo the Parliament might very well, by a ge- 
neral Law, declare this Privilege, not to Freun e the Annuities; nor was that Law concern- 
ing Annuities, a ſpecial, but a general Law, binding all the People who came to live in Edin- 
burgh; and therefore there needed no Party be cited, nor was it neceſſary to the Eſſence of 
inn Act of Parliament, that it ſhould be printed, kl... 


Ny this Act the Creditors of the Defunct are preferr'd to the Creditors of the appearand 


D Heir, as to all Execution againſt the DefunR's Eflate, they doing Diligence within 
I ̃ bree Years after the Defunct's Death, which Three Years was found to be fempus 


rontinuum, and not tile, and that theſe Three Years did run even contra non valentem age- 
re, December 19. 1678. Paterſon contra Bruce. The Reaſon of which Act of Parliament is, 


that it is juſt that every Man's Eſtate ſhould pay his own Debt, tho' upon the other Hand it 


is likewile juſt; that in the next Place, the appearand Heirs Creditors may likewiſe do Dili- 


gence; even againſt that Eſtate, to which rheir Creditor may ſucceed, nor ought his volun- 


tary lying out to prejudge them ; for which Cauſe likewiſe it is, that they may charge the | 


appearand' Heir to enter, and comprile, or adjudge the Predeceſſor's Eſtate. 


A 


communicate, Rebels; the Proceſs being firſt reviſed. by the Lords of the Seflion : But 
this Power of the Lords of the Seſſion being made before the Biſhops were reſtored, is a- 
brogated by the 23. Act of the 3. Sep. of this Parliament. ; | „ 


| hue thereof reſtor'd to him out of the readieſt of the Thief's Goods, he always purſuing 

the Thief ro Sentence. © T_T e 
Obſerv. I. Since this Act reſerves to the Sheriff, or Takers of the Thief, the Expence 

war'd out by them in taking the Thief and nn to Execution, it ſeems that they 


out of the readieſt. 


Obſerv. II. Ir may be doubted, whether the Juſtices, or the Judge-ordinary ſhould reſtore; 


and tho” the Juſtices have no civil Juriſdiction, yet I have ſeen them reſtore in ſuch Caſes: 

And this is in Effect an incident juriſdiction, ob continentiam cauſe. BD 
Obſerv. III. Tram it has been doubted, whether Third Parties buying the Goods, tho' in 

a public Mercat, are obliged to reſtorſſee. ERS 4 N 


‚ HIS AR, pardoning penal Statutes, ſeems by a Miſtake to except Uſury for | Uſury is 
| Properly a Crime puniſhable by all Law, at all Times: Whereas a penal Statute is pro- 
perly a Statute, which puniſhes a Delinquency that is only puniſhable upon ſome Occa- 


fions by an arbitrary Puniſhment; and therefore Acts of Grace, or general Indemnities, diſ- 
charging the Execution of penal Statutes, ſhould no more be extended to Uſury, than it ſhould _ } 


be extended to Murder or Adultery ; and Uſury is by the Act of Indemni 
Act, 3 Seſſ, of this Parliament, excepted from that Indemnity amongſt: 
and other Crimes of that Nature; and it was excepted only in this AQ 

becauſe the Chancellor had then the Gift of Uſury. ' 


f' & Y * 
i | 


ty, which is the 29. 
Murderers, Theft, 


& of Parliament bearing, A4 are . 


leges belonging to the College of Juſtice, that is to ſay, Se- 

Writer, vbers, 

in Uſe, or in Poſſeſſion at any Time bygone, ire exprelly ral and that notwith- 
Aci 


| Y this Act it is ordain'd, That Forty Days after the Sentence of E xcommunication, Let. 
| ters may be * at His Majeſiy's Advocate s Inſtance, for denouncing the Perſons ex- 


Y this AQ, the Perſon from whom Goods were ſtoln, is to have his Goods, or the Va- 


oods, tho" the Act ſays, That he is 70 be paid 


ad majorem cautelam, 


Wuar 
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not Regiſtration of his Allowance, and certiorates ſingular Succeſſors ſufficiently: . : 

t-Council, 
that the whole Compriſings, and not a Breviate, ſhould be regiſtrated : Which rot being au- 
thorized by any Law or Act of Parliament, is therefore diſcharg d. From which it appears; 
that the Secret-Council uſe not only to make Acts relating to Government, or to regu 


Clerks Names, the Date of the Executions, the 
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Wax are} roperly counted penal Statutes may be ſeen Aer 9. Part, 27. Ja. VI. where 
amongſt other Crimes; Uſury is ordain'd to be puniſhed, and not to be pardoned as a penal 
Statute; and if Uſury fell under penal Statutes, it would very much encduräge Uſury ;. fot 


was diſcharg'd by'the 47 of Grace, 1674. becauſe of the ſpecial Conception of thit Ack. 


8 4 . y 0 o% on. a ; ” * . P | 
ſtoring of Biſhops, this AR is abrogated by the Firſt Act and Second Seſſibn of this Par- 
Tn ety 19010 1 50 VC 


*» 


"THIS AQ is formerly explain'd, A# 177. Parl. 13. and Act 10. Parl. 18. Ja. VE © 


THIS Ac is formerly explained in the 14. Act, Parl. 1. Ch. I. 


2Y: this Act, all Compriſings are to be allow'd within Sixty Days after the Date thereof, 
with Certification, that if they be not allow'd and recorded within that Space, a poſte- 


ſterior Compriſing firſt recorded ſhall be preferr'd thereto: And upon the 8. of June 


1665. the Lords, upon a Supplication; ordain'd a Compriſing to be allow'd, fray he Period 
againſt whom the "Compriſing was led was dead, and the Sixty Days were expired; and 
found; that notwithſtanding thereof, it ſhould be 


Men would ſtill expect a Diſcharge of it, becauſe penal Statutes are. frequently” aiſckarg'd *. 
But yet the Lords in the Caſe betwixt the Laird of "Hazing and Craik, found that Ulury 


WN F 


: 


 D Y'this AR the Quotes of Teſtaments are taken from the Commiſſars ; but upon the re- XXVIl 


xxIx. 
XXX. 
XXXI᷑ 


preferr'd to 4 Compriſing; whereof the Al- 


lowance was regiſtrated after its Regiſtration. 


Obſerv. II. Tua r by this AR, a Compriſing is not declar'd bull for not being allowed, 


and ſo was not excluded by a poſterior Appriſing firſt allowed, but both were brought in 


puri paſſu; which laſt Part of the Deciſion may ſeem ſtrange, ſince it is expreſſy declared by. 


this Act, that the not Allowance ſhall be with Certification, That 4 poſterior Compriſing fir 


allowed, ſhall be preferr'd according to the Date of the Allowance, November 19. 1672. 
ton contra Cuningham; and ſo they could not come in pari paſſu. But the Reaſon of t 


his 
\ . Deciſion muſt be, that by the poſterior Act 62. of this ſame Parliament, 40 Com riſmngs Jed 


ax- 


within Tear and Day of others, are ordain'd to be brought in pati paſſu: And theſe Compri- 


ſings have been led within Year and Day, tho the Decifion mention not this. And this I 


find decided, Fnly 17. 1668. Stewart contra Murray. „ og or ES 
_ + Obſero. III. TAT if the Appriſer has obtained Infeftment without Allowance, he will 


be preferr'd ; becauſe (as I think) his Infeftment being regiſtrated, in that Caſe ſupplies, the. 


- Obferv. IVV. TuISs Act narrates, That it was ordain'd formerly by Act of ny. 


Prices of Writs, as appears by the 19. Act, 23. Parl. Ja. VI. or to diſcharge Bakers, bd 


Candle-makers to keep their Broom-ſtacks, or Melting-houſes within Towns, as in the 29. ; 
AS; 23. Parl. Ja. VI. but even to make Acts relating to Regiſtration and Competition of 
Writs; which tho' the Parliament does here openly condemn, yet tacitely this AR declares 


their Act was no Law; and they could leſs have made ſuch an Act, than the Lords could 


have made an Act of Sederunt, ordaining Saſines within, Burgh to be regiſtrated, which the 
found only the Parliament could do; and it-is ob 


5 
4 


 Obſerv. V. Tars Act narrates, That by a Cuſtom, Allowances of Appri i 


ſervable alſo, that this Act of Council Aid . 
therefore ſoon run in Deſuetude, and the Parliament confirms the contrary Cuſtom. 


*. 


Appriſings did contain 


and expreſs the Names and Deſignations of the Appriſers, the Names of the Defenders; 


(whereas it ſhould have ſaid Debztors, tho' the Debitor be a Defender in the Compfriſing, 


which is a Decreet) the Debts for which the Com is deduc'd, the Meſſengers and the 
Names; which Cuſtom being authorized by this Act, it may be doubted, if the omitting any 
of theſe Particulars: in the regiſtrated Allowance would annul the ſame, ſince the AR does 
not ſubjoin an Irritancy. | t xg 1 


/ 


Part. 2. Tit. 2. 


T Y this AR, theſe who marry theraſelves clandeſtinelj , or inorderly, afe to be impri⸗ 
ſoned for Three Months, and beſide to pay, each Nobleman a Thouſand Pounds, each 
2 Fgaron and Landed-Gentleman a Thouſand Merks, each Gen 


Hundred Pounds, each other Perſon an Hundred Merke. 
Ober b. I. Tas Want of the Parent's Conſent, or of the Conſent, of Others having Inte- 


reſt, ſeems by the Narrative, to infer the Clandeſtineneſs of -the Marriage: But yet by our 


Practique, Children marrying without the Conſent of their Parents, if they be of Age, and 
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TH E Difference concerning heretable and moveable Bonds, is fully explait'd in my Iuſtit. XXXIl. 


«8 
i. G 
9 


* 

7 
* 

s A 
* 


a 
* 0 TW 
G = 5 4 K 


6 as, 
8 

1 N 
Bo 4 
* * : 

* : 

„ 
1 


by 5 9 
1 
Fs 


oy 1 c = 1 a * 4 
5 F ed; . 
= LE | * 
* 0 5 4 . f; * 8 * 
A - 1 ' 2] 5 4 7 *. $f ON | a 3 
* * 4 l ww. wo : 6 
4 } 1 * FEE 25 wy J 
+ Ig „ * ry * fo) 
. } 
* - 
K P 


* 


7 


% 


; * 
_ 
0 
1 


* 
7 


xxxv. 
XXXVI. 


XXXVIII. 
XXXIX. 


| King's Prerogative in Matters of Trade 
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Obſerv. II. ent to 
Women, if 
niſhed as a Nob] 


Bann: 


is not; for the Biſhop may be miflptarmed, ay if the Woman wanted Parents, And by the 
7 of this Act, the Want of the Parents Conſent is made an Impediment, as well as 
the ha þ anted a prior Promiſe to another; and therefore, as the Biſhop's Warrant ſhould 


not de We in the one Caſe, ſo neither ſhould it in the other; hut it is ſtill periculo petentic, 


niſter, without Proclamation, or Diſpenſation from the Biſhop, 
Miniſter have a Warrant from the 1 28 by Act of Synod, he is diſcharged to marry 


iu à private Houſe, except the Warrant diſpenſe therewith expreſly. 


THIS AR flullbe explain'd in my Obſervations on the 21. All. Part. 3. Ch. II. 
TY Y this A& it is ordain'd, That none Hall have Right to any Benefices till they take the 
\ Oath of Allegiance; and if the Patron omits this, not only is the Preſentation to be 


** 


null, but the Right of Patronage as to that Vacancy, belongs to the King. 


THIS AR is formerly explain'd in the 8. Af, Pari 22, Ja. VI. 


Y this Act, His Majeſt and Parliament having erected Fiſhing-Com ies, do declare, 


| That Salt, Cordage, Hemp, &c. imported for the Trade of Fiſhing, ſhall be free of any 
Ciuſlom or e but yet by the 12. Act, of the 2. Parl. Ch. II. 1 2 


reign Salt, are to give Security for Payment of the Exciſe, whether the Salt be employed for 
fa "0s of Fiſhes or not; but there is Allowance to be given to the Exporters for what thall be 
prov'd to have been employ'd upon Ming. 3 Fronts e | 

Ir is obſervable likewiſe from this Act, That His Majeſty, by His Sovereign Authority, and 
Prerogative-Royal, without ſpeaking any Thing of the Conſent of Parliament in this Clauſe, 
declares, That the Ships and Furniture employ'd in Fiſhing, ſhall not be arreſtable by Creditors, 


nor the Perſons pus: ſu d before any Fudicatyre. And it may be doubted, how this is conſi- 


ſtent with the Property of the Subject: Or whether this would defend againſt criminal Pur- 


ſuits. The Word Attachments here expreſt, properly includes criminal Actions, /ed nulla en- 
cuſatio prodeſt adverſus præcepta ei, qui cum leges invocat, adves ſus. eas committit,, L. auxili- 


wm, if. de minor. in fin. And tho it may be anſwered to; the other Doubt, That the Parlia- 
ment conſented to this leſſening of Property, yet it is clear, that the Prerogative, and not 
their Conſent, is only mention d, except we conſtruſt their not oppoſing, it to infer a Con- 


ſent. And it may be rather urged, that. the Parliament has acknowledged that this is the 
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TH IS Act encouraging Manufactories, by diſcharging the Cuſtom or Fciſe die upon 
1 the Materials, to be therein employed, is much leſſened 7 Act of Exchequer, where- 
by it is declared, That theſe Materials are only to be free, whi $ of 
oxy. bring home upon their ownRiſque; becauſe this AR, and the 48. Act, in Fayours.of 
Soap-work; does ſay; The: ſhall be imported for the Ofs of Mannfattorier.. And another De- 
ciſion of Exchequer, whereby it is declared, That theſe are only to be accounted privileg d 
Manufactories, where the Species of the Thing manufactured is altered; and therefore it was 
pretended that t 


* 
* 
7 


pre hat the Suggar-works were no Manufsctory, berauſe they only retine Suggar that 


Ir has been likewiſe debated; whether Materials imported fot Manufadtories, ate by this 
AR free from paying Cuſtom or Exciſe ; fince the Act onlylays, The, 


aſhes, or any other Materials uſtal for Manufattories, ſhail be free f Cuſtom, Exciſe, and other 
| 2 Das; and that all 2 Bach, Stockings, and. other Commodities. to "4 exported by 
them, ſhall be free of Cuſtom and Exciſe for Nineteen Tears, muſt be ſubjoin'd both to the 
Export and Import, both theſe being in one Sentence, and not divided by a Punct um, by 
by a Semicolon: By which we are to obſerve, that not only 100 Wording, but the right 
Pointing of Acts of Parliament are to be obſerved. But in my 1» the N 
ever to be free, and the Export is only to be free for Nineteen Years; which, 1s clear, not 
only from the Wording of oh 


4 


V this AQ, any Perſon incloſig bis Ground at the Sight of the Sheriff, Stewatts, Ge. 


may caſt about the Highway 'I'wo Hundred Ells; and where Incloſures fall to be upon 
the Borders of any Perſon's Inheritance, the next adjacent Heretor is to be at equal 


Pains in Building, Ditching, and Planting that Dike which divideth their Inheritance. Which 
| laſt Clauſe was found to be only conceiv'd in Favours of thoſe who had required the Neigh- 
bouring Heretor, becauſe he might have aw his own Servants, or Material 
the Lords, in the Cafe of Garleton againſt Geo 
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0 Dymg-Stuffs, Pots 
uſton 
inion, the Materials are 


) 3 But yet 
George Seton, February 1679. found, That if the 
Neighbouring Heretor was not required they would abate to him in the Modificarion what he 
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the Maſters of the Manufa- 


is Act, but likewiſe from the 48. Act of this ſame Parliament. 


might haue ſaued by uſing his own Servants and Materials. By the 17. Af, Parl. 2. Ch. Ik | 


it Is added, That the Sheriffs, and | Peace, | | 
ſell as much of his Lands as may canfe the Dike or Ditch lo fun upon even Ground 
be capable of a Dike or Ditch, where the Builders bꝛbn 


Ground 1s nf: oy ff of either Dike. 
Wo Ditch. Baca s Hi 


toſures, becauſe much Grafs could be managed 2 a few Herdſmen, which occaſioned 4 
great Decay of Infantry, Towns, Taxes, 'Tithes. Y7 
A this Act, broken Copper, and Braſs, are diſebarged to be exported ; and the Reaſori 
truly is, becauſe it hinders the Manufactory of making Things of Braſs or Copper with- 
: in thi Kingdom; but yet becauſe there was ſo much allowed to be taken for broken 
Braſs and Copper exported by the Book of Rates; which ſeem'd to imply that Exporting 
Was allow'd, and that this ad had not been in Obfervance; therefore the Council ditchargd 
the Confiſcation quoad Bygones, preceeding + but diſcharg'd Exportation for the Future: 
And it muſt be noticed, that Cuſtom is impos'd. by the Books of Rates upon many Things 
that cannot be exported. = | „ 5 | 


4 


T. 8 AR Sſtherghn Trades men to import made Wark, and declaring the one half to 
I belong to His Majeſty, is not ſo well obſery'd as in Reaſon it ought to be, fince it makes 
them lazy in improving the manufactorable Commodities of our on Nation: But it may 
be doubted, whether this Act does not alſo d iſcharge the Importation of all ſuch made 
Work, by Merchants as well as Trades-men, fince this diſcourages Manufactories more than 
the other; for it is leſs probable they who can make ſuch Work, will bring it Home; and 
why ſhould ill Work be confiſcated, when made by our own Trades-men, whilſt any ill 
Work may be brought from abroad? And the Words of the Act being, The Parliament in- 
_ bubits a diſtharges' all Trades-men to import made Work, or any ach 7 
Fe r The Prohibition may by the particle or, be extended to made Work, brought 
e by Merchants; to which nothing can be anſwered, but that the Rubric bears, Ac 
diſcharging Tradel-mem to import; this ſelling was difchatg'd formerly to Crafts-men only; 
Ja: I. Part. 14. Alt 65. Ja. III. Parl. 2. Ae 12 
that ſome Work cannot be ſo well made; and 


' that our own Trades-men would: Extortion 


us, if we were not in 4 Capacity to overawe them by bringing Home made Work; and yet 

to encourage our own Work-men, there is doyble Cuſtom laid upon all Foreign mad 
Work by the Bock of Rates, and Ten per Cent. by, a late Proclamation, which bein 
with the Sea-risk that thoſe run who bring Home made W 
the Price of it; is a ſufficient Encouragement to our own. 


Hin hh h 2 


roclamat g joyn' 
25 and the Exchange ard. for 


d, br as thay 
iſtory Henry VII. obferves, 'That that King reſtricted the Frequency of 


de Pag. 73. of that Hiſtory, + 


may 


Juſtices of Peace, may force the neighbouring Heretoy to 


LL 
I 


. 
* 
on” 
* 
+ 


* , 8 
XACT, 5 
; 0 : 
4 „ 
1 
all #3, 
2 
'F 
* 


Mare brought Home 


and Parl. 14. Aci 105. But it is alledg d, 


rades : men; who,: becauſe they - 


; ad 
\ 7 
e IE An" 


y F « N Fg . q * 
ccc | / 
2 3 "WE. : F 2 * : " * * , 4 # 1 + * . "> 
4 2 * N L > £ TY * 8 * Py 4 * 88 
* $3 "= 5 * D 96 I hed g rn 7 — — * 4 
: & * 5 E * 12 8 A » 
: * a - p „. N # a * * 8 = 
1% « 8 4a. by 8 * 
2 1 a x ? * | 
4 2 4 W a 5 ; 1 
; . 00 x - : Ya. 7 F 7 * 7 * bs , oF 
q > N P , 4 3» 8 as 8 by „ 
: * f 5 13 * 4. We e * i : * W 
p , | — 
= * 


q . 
1 . 4 
4 F 7 y * 
* 


. 


r 
ae" 
4 
F bo 
x 22 
* 


may likewiſe work cheaper than thoſe abroad, even beſide theſe other 


Oo A g 


but probably it has been thought neceſſary for clearing the Time, for which the Pri. 
 vilege of Manufactories was to endure, as has been obſerv'd upon. that Act. 


HO by this Act it be declar'd, that upon the bringing down the Annualrent to Six of 
1 the Hundred; that Six is declar'd to. be free of all Retention, of other public Burdens; 
yet ſubſequent Parliaments have burdened, even the Annualrents with Retention, and other. 
wiſe, expreſly contrary to this Act, upon Pretext that the Impoſitions were voluntar Offers, 
Nota Ir may be doubted, if the King's Officers may not lawfully ingage for more than 
Six per Cent. 10 get Money for public Cle. 


IV this AQ it is declar'd, that all Sums whereupon no Infeftments have follow'd; may 
be arreſted, tho' they be heretable otherwiſe of their own Nature; and becauſe regu- 
lariter heretable Sums are not arreſtable, therefore this Diſpenſation was neceſſary. - 
"ALBE1T. this Act bear only, That Sums whereupon no Infeftments have follow a, be ar- 
reſtable; and determines not, if Arreſtments may be us'd at his Inſtance, to whom ſuch Sums 
are due; yet à paritate rationis, this may follouꝓ . A 


LI,. THIS A& is formerly explain 'd in the A 7. Parl. 1. Ja. VI. 


LIII. HIS Act is only a Ratification of the 10. All, of the 1. Parl. of Charles I. ſave only 
1 that it is here declar'd, That notwithſtanding of this Act, any who have gotten, or ſhall 
get any new Infeftment of Superiority of Kirk-langs, the ſame ſhall ſtand good, as to ſuch Vaſe 
fals who have given their wa to the ſaid Right of Superiority, in regard that ſuch a Conſent, 
4 to His Majeſty, is of the Nature of a Reſignation of their Property, in Favours of the ſaid 
Superior, to be Velden of the King; but Prejudice nevertheleſs to His Majeſty, F His Higb. 
_ neſs Rigbt of Reverſion, of the Feu-farm-duties, and Caſualities, conform to the et vw" AG 
of Parliament 1633. The Deſign of which Clauſe was, to ſecure ſuch Lords of Erection, 
as had got Bonds from their Vaſſals, holding Kirk-lands of them, to continue their Vaſſals 
and not to hold of the King, notwithſtanding of the Act of Parliament 1633. declaring the 
King to be the Superior of all Kirk-lands : And albeit the Lords did not think'that the 
ſingle taking of an Infeftment from a Lord of Erection, did infer the Conſent mentioned 
I in this Act; after giving of which Conſent, the Vaſſal could not return to be the 
 - © - King's Vaſſal; yet upon the 28. of 7aly 1669. in a Caſe betwixt the Duke of Ha. 
_ milton and Weir of Blackwood, the Lords found, That ſuch a Conſent as this might 
| be inferr'd by Preſumptions, ſhewing that the Vaſſal deſign'd to oblige himſelf to hold 
of the Lord of Erection, and not of the King; and in that Caſe they found, That Black- 
o, Father having granted a Bond, that ſo ſoon as the Duke ſhould obtain the Supe- 
riority, his Son ſhould become his Vaſſal; and tho' the Duke had not then obtain'd it, 
yet he has ſince; the Lands being lately diflolv'd from the Crown; and tho' the Father 
was but a Tutor, yet he was the Perſon who was inſtrumental to ſettle his Son in the 
Right; and the reſt of the Vaſſals of that Abbacy, did take their Lands expreſly, holden 
of the Duke only: But in my Opinion, no Conſent can be founded upon by this Clauſe of + 
the AQ of Parliament, except it be a clear and capvels Conſent, to hold only of the Lords. 
of EreQion, and not of the King, it being ſo much. the Intereſt, both of King and People, 
that the Subjects ſhould hold of the King; and the Parliament, 1633. having ſo clearly in- 
troduc'd in the Favours of Vaſſals of erected Church-lands, that they may hold of the King, 
it were hard to take that Benefit from them without their expreſs Conſent. K 


XLIX 


LI. 


LIV. NOR underſtanding this Act, it is fit to know, that becauſe Titulars of Prebendaries, 
b II Chaplainries, and Altarages cannot be infeft, and that there is nothing ſtanding in any 
3 NRegiſter, to ſhew who is Titular ; therefore ſingular Succeſſors who are Vaſſals, could 
= not know by whom to enter; to ſupply which, this Act provides that the Vaſſals of the ſaidi 
Proveſtries, Chaplainries, and Altarages, and others of that Nature, may be infeft by the Laic 
Patrons, holding immediately of the King; becauſe. it is eaſie to diſcover by the Regiſters, 
who is Laic Patron of the Benefice, ſince it paſſes by Infeftment: But yet the Laic Patron 
is to have no Advantage; and ſo the Liferent-eſcheat will not fall to him as Superior but 
will belong to the Titular, who is true Superior; nor can the Laic Patron purſue Reduction: 
But yet it ſeems that ſince the Vaſſal did enter by him, that therefore he is bound, both to 
produce to him, and that he will have Right to the Emoluments of the Superiority, except 
the Vaſſal can ſhow who is the true Superior. 5 as 
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' Note; Tnar when che Patron preſents in ſuch Caſes; be needs not the Conſent of the AC 
Chapter, or Convent of the {aids Prebendaries ; and the Provoſt and Baillies are declar'd the 
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only undoubted Superiors, where ſuch Benefices ly within their Towns, they having former: 


been Patrons of theſe Chaplainries, which | ab/ative \ab/alute paſti ſeem to import a Con- 


LBEIT by this Act it be app 
and chat there ſhall be Forty Shilling pay'd for it; yet it was alledg'd that a general 
Cocquet, for a Ship, was not ſufficient; but that every Merchant ſhould have a ſpecial 
Cocquet, containing ſpecially his Goods, and enumerating particularly all the Kinds of theſe 
Goods; becauſe, Firſt, [The Deſign. of Cocquets was, to know whether the Goods belong - 
ed to Free- Traders; which could not be done, if the Goods and Merchants Names were 


916117 3 9 n 1 f #$ AWD bY 1 448 ö ; | 35 125 14 by | 5 2 l pf 2 5 1 4 | | * 
8 that there ſhall be à Cocquet for every Ship LV. 


not condeſcended on particularly; nor could it be known, if His Majeſty's Dues were payd 


for the Goods, for which the Cocquets were granted. 2. It were unjuſt that a great Ship 


pitch rich Wares ſhould pay no more than a ſmall one with coarſer Goods. 3. By the Cu- 
ſtoms of England, and other Countries, there were for theſe Reaſons, ſpecial Cocquets given 


for proportional Dues. 2 By the 255, 256, and 257. Acts of the 15. Parl. Ja. VI. The 
th 


5 5 Cocquets are 10 contain 


particular Quantities of the Good; Vid. Obſerv. on theſe Acts. 
h hg „ * * \ N - = ALS} 1 * F 4 


THIS A& is explain'd in the 11. Act, Parl. 18. Ja. II. LVI. 


TT HIS Act diſcharges the Cuſtom of Two and a Half per Cent. and all raiſing of His LEVI. 
1 Majeſty's Cuſtoms, directly, or indirectly, without Conſent of Parliament: And ſo tho! 
by the 27. Act of the 3. Self. of this Parliament, aſſerting His Majeſty's Royal Prerogative 

in the ordering of Trade with Foreigners; it ſeems that His Majeſty may lay what Re- 
ſtraints and Impoſitions He pleaſes upon Foreign imported Commodities, and as He pleaſes; - 


yet it ſeems the Cuſtoms by this Act cannot be rais d: For tho' that Act be poſterior, yet 


tis is ſpecial, and is not particularly abrogated ; albeit by that Act, all Acts and Statutes 


contrary to that Act, are abrogated. . By this Act likewiſe, His Majeſty diſcharges the taking 
Maſters, Merchants, and Mariners Oaths in the Matters of Cuſtoms ; but ſince their Oaths are 


taken in the Matters of Exciſe, this Privilege ſignifies nothing, Vide Obſerv. on the AF 12. 


THIS A is explain'd in the Obſervations upon the 18. A, Parl. 1. Ch. I: MIX. 


FP HIS Act allows any of His Majeſty's ordinary Officers, to whoſe Charge the fame LX. 
1 belongs, to docquet Signatures; and by ordinary Officers, I think are only meant, 
Officers of State; and this was formerly eſtabliſhed by the 20. Ad, Parl. 10. Ja. VI. But by 


this Act is added, That theſe who do _ Hall ſend a double of the Dacquet to the Se- 


cretary to be regiſtrated; but yet the Deed is not-annull'd, tho this be omitted: And there- 
fore the Deed I think would ſubſiſt, but the Omitters would be puniſh'd. The Reaſon why 
a, Double is to be regiſtrated, is, becauſe by this His Majeſty may know what is formerly 
granted, which will prevent double Gifts of the ſame Thing. 


/ 
/ 


THIS Act is formerly explain'd in the former Commiſſions. for Plantation of Kirks, Vie LXI. 


1 Ja. VI. Parl. 22. Act 3. Ch. I. Parl. 1. Acts 8. and 19. 
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THIS AR for the moſt Part is but Temporary, and was trade 10 give feine Eaſch to the LXII. 


1 poor Debitor, whoſe Lands had been ſo waſted and burdened in the late Rebellion, 
that he could neither pay Annualrent, nor redeem Compriſings, or Wadſets, as formerly, 
being founded upon the ſame Reaſon, by which the zove tabulæ were introduced in Rome 

b Julius Cæ ſar, after the Civil Wars betwixt Pompey and him: But the chief Things obſerv- 
able in it, are Firſt, That the Legal Reverſion of all Compriſings to be led, or that were 

led ſince January 1652. whereof the Legals are expired, and all Compriſings whereof the 
Legals were not expired before that Month, ſhall endure for Ten Vears; arid tho' it might 
have been pretended, that this Act does not prorogate the Reverſion, but only makes the 
Lands to be redeemable, and ſo the Rents of the laſt Three Vears above the Seven, which 
was the ordinary Legal, was not to be reſtored, hut that the Compriſer had Right to them, 

as F bona fide percepti & con ſumpti: Let the Lords found that the Compriſer was count- 

able for his Intromiſſion, even for theſe Three Vears, ſince in Effect tneſe Three Vears 


are added to the Reverſion, and ſo the Compriſer is liable for theſe Three Vears, as he 
would have been for the other Seven, January 20. 1666. Clappertan contra Tor once. 
ArxEIr by our former Law, the Compriſer could have poſſeſs d the whole Rents of the 


compriſed Lands during the Legal; yet in reſpe& the Rents do often exceed very far the 
Annualrents; therefore by this Law, Allowance is given to the Lords of Seſſion, to reſtrict 
the Compriſer to ſuch Part of the Land as will pay him the Annualrent af his Sum and 
Peng | | . I ; e | Expence: 
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wn of the reſt; bat it is ili to be remembred, that after the Legal is expired; the Com- 

J. Priſer has updoubted. Right, and cannot be limite... 1 
who had compriſed Sir M illiam Murray's Eſtate, to meddie with an 1 — 
pris'd that he pleas d, effiering to Eight per Cent. be. countin for the Superplus above this 
Azinualrent; and for the publid Burdens ; but .theteafter in Febrgary 1684. in Caſe be- 

twirt Milan and Sir Alar ander. Home, it was contended, that this Clauſe was a Part of | 
ide 4emparaty ion paſt in Favours only of ſuch Debitors as bad taken the Benefit 
of this Act, by Payment of their Annualrents, and was only ill plac d here amonꝑſt the Clauſes, 
relating in general to Compriſings, for it was againſt the'who Currebt of our Laws, that 
during the Legal, the Creditor vho was forc' d to want his Money, ſhoul@ be fore'd during 
the long Legal of Ten Tears, to pry pike naked Annualrem ; eſpecially feeing oft-times 
they gat Land at laſt, that they could not fell, nor card not for the Poſſeſſion of it; nor 
would this ever ſpur, and excite Creditors to pay the Sums campris'd for, and this was 3 
very univerſal Prejudice, moſt Part of being nom founded on Compriſings; and the 

Practique being ſingle, and not upon Debate, was not to be reſpected. To which it was 
anſwered, That the _Clauſ#. was oppon'd," and it way dangerous" to alledge that Clauſes Were 
cet, of by Miſtake; nor could any Thing 58005 a Law better than a Deciſion paſt ſo re- 


ACT 2 : The Debitor fem vom the Lands were compriſed, ratifying the AppriſersPoſ. 
ſeſſon of epired, the Com- 


= 


cently, after the Af made: At the making of which Deciſion, many eminent Perſons were 


preſent who had been the very Penners of the Act, and the Reſtriction was moſt reaſonable ; 


W 


for ſince great Eſtates were to be carryd away by Compriſings for ſmall Sums, it was 
juſt that all the Comprifing expit u, he poor Der 0c favonr'd-: Nor was the 
Creditor a Loſer, fince 4 Cempriling being a legal Pledge only for his Money, he get 
the Amnualrent duly pay d him, and a Ratification of his Poſſeſfſion, even during che Lg | 
Add if bis Money was not pay d cus ome cauſa, with Annualrent, for his very Expenice 
be got the whole Land, tho'' the Sum were never ſo ſmall; upon which Debate, the Lords 
adher d to the former Deciſion, tho it ſeems very ſtrange to the beſt Lawyers. The Lords 
kKlkewiſe found upon the 28. of Ju 1671. That this Power granted to them, was only in 
Favours of the Debitor, from whom the Lands were comprifed, and could not be extend- 
ed in Favours of poſterior Compriſers, who could not upon this Clauſe crave, that the firſt 
Compriſer ſhould be reſtricted to his Annualrent; for the Privilege is granted to the Debi- 
tor in Contemplation of his being oblig'd to ratifie : Nor are the ſecond Compriſers pre- 
judged by the firſt Compriſer's Poſſeſſion, ſince it will extinguiſh his compriſing pro rauto, 
and make Way for them. TD J d 
By this Act alſo, all Compriſimgs led ſince the firſt of January 1652, before the firſt efectual 
Compriſer, or after, but within Year and Day of the fame, ſnall eome . as if one 
Compriſing had been led for all the Sums. Upon which Clauſe it is obſerväable, 1. That 
Compriſings led fince 1652, come not in with Compriſings led before that Year, tho' within 
Year and Day thereof December 12. 1666. Home contra Hoſmeeee . 
Fon clearing this and all other Acts of Parliament, which appoint Diligences to be done 
within Year and Day; it is fit to know, that the Year is the Time deſign d by theſe A&s, and 
the Day is adjected only ad m ** evidentiam:; and therefore dies ite iuceptus pro complete 
habetur, February 25. 1680. Weddel contra Salmon; where the Husband was found to have 
the Tocher, tho the Wife liv'd not the intire Day following the Year,” but died in the Mor- 
ning of that adjected Day. 1 VVTVVVVVCCCC RB RS. AW 4) * * 
Obſerv. II. TuAx the firſt effectual Compriſing is interpreted to be a Decreet of Appri- 


-- ing, whereupon Infeftment follows; and therefore if the ſecond Compriſing be led within 


Year and Day, after Infeftment was taken upon the Firſt, it will not come in Pari bah with 
it, except it be within Year and Day of the Decreet of Appriſing; bor the ti Compriſing 
was expired, and ſo the next Creditor could comprife nothing,” ſo that his Compriſing cou 
not come in pars pafſu ; which was ſo decided, albeit it was alled ged, That by 8 AR, 
ali Compriſings led within Tear and Day are, fictione juris, ts be reputs as sf ons and the fim 
| Comproſing had been led for all the Sums' contained in all cho Comprifngs, quo cafti one of 
the Creditor's Rights, could not have expired in Prejudice of another. And in & this Year 
is a new Prorogation of the Legal quad that Con- creditor who has led bisCompriſine with. 
in Year and Day of the other, 7a/y 4. 1651. Laird of Bab contra Douglas. 
__ Upon thisClauſe it was alſo debated very ſubtilly, whether an Infeftment of Annualrent having 
inter ven 


interven d betwixt a prior Compriſing and other poſterior Appriſings, could he preferr d to 
the poſterior Apecilingss for all theſe Compriſings having béen led within Vear and Day, 
it was alledged, That by this Statute they behoved to come in pays paſſh, as if one Compri- 
ſing had been led for all; and therefore ſince the Firſt was preferabk ' to the Thfefement of 
Annualrent, ſo ſhould the reſt, tho poſterior to it. But to this it being anſwered; Phat the 
Meaning of the Act was, That Cumprifings led within Tear and Des, ſhould cone in part pati 
only in Competition with aue another; but that Infeftments of Annuatrents,' or other Rights, 
could not be poſtpon d to poſterior Rights, for which Annualrents, if the Oreditor Had com- 


ta, Ie "TT 4 E — — — 


ts Th Lords brought them aids --the Matter Be- 
ag ariſing on the Unclearheſs of a new cute abe C' 8 9 
Fun of Calfon contract Na, ' whith' ſhews'what” enen the Lond have,” and what" Ss 

” hens for clearing of nr. ei 07 n bnotgg. 87 5 1/5 


IE: Prar this Compurarion'is Gnly to be made w ith refpeRt to the firſt ect E 
mprifing ; and» therefore tho! it be extinguiſhed* by Diſcharge ' or Intromüſſton, yet the 
Tun Kespriter will not, upon this Act of Parliament, come'in puri pa with the Sec 
upon Pretence that tlie Second becomes Firſt, by extinguiſhing el the fir dompring, 'D 3 
berix 31672. Srrert cortra the Earl of Northesk, 1" Frome es 15 4 b 
Meru. IV. Tra this Act of Parliament being oorrectory of Gen Law; 'was wa fond ” 1 
not to be drawn back, ſo as to make ſuch as intrometted prior to that Act obliged to com 
municate-their Intromiſfions'before'the: Act, tho' their Compriſings were led within-Yearahd - i 
Deane Intrometter having been hon fide pofefſor, January 7. 1665. Graham contra Byoigy: 1 
But yet ſome think, that after the Act the fifſt Compriſer will be liable for his Intromiſſtons, "MN 
and to commurioate them with a ſecond Compriſer, compriſing within Year and Day from | — 
the very Date of the ſecond ige „and not from the Date of a Citation only: Fo 
tho it may be alledged, that be 'Citation a Firſt g ee is bona Nas poſeſbr, and is 
not obliged to 3 that there * a ſecond Compriſing, or whether he was paid alinnge; 
yet to this it may be N That by this Act tf | Compriſer is to count as if the 
lame Compriſing had been 8 for back the Debts, np of Intromiflians would have been 
communicated even before Citation.” And by the forefaid Deciſion the Lords found, That 
luna fides defended only a8 to Intromĩſſions prior to the AR; ; go it did not defend 115 to m. 
tromiſſions ſubſequent to the Act. 8 FORE 
Duſeu. V. TRA this Clauſe of he AR | 18 ſomewhat innovated by the 22. At, 5 
of this Parliament, whereby in Favours of thoſe paſterior Compriſers who bought in the fil 
Compriſing, to. preve ent its Expiration, it is declared, That the firſt Compriſing ſo landing in 
their Perſon,” ſhall not be brought in pari paſſu with other Cumpr i Ss, tho" led bis Year and 
Day. But it being doubted, whether that Act of ' Parliament” ſhould only ſecure fuch as 
were neceffitated to buy in the firſt Compriſing, becauſe that ſeeins to be the Deſign of the 
Legiflator ;'yet the Lords extended it to all Co mpriſings ſo bought 1 Ih, the Hatatorp Words 
being general,” December g. 1664. Verch contra Wilkamfor | 
05 VL Trar ſince poſterior Compriſers were — be; an fari paſſu with the firſt 
8 12 was juſtly ordered by this Act, That the Firji Compriſer ſhould be paid his | 
| 2 he poſterion'Compriſers; which was found to ne to all the Expences laid 
a picks ſt Co riſer, who's: to. contribute / no Part thereof himſelf, that being all he 
has in Recompence of their coming in Pars | pag. - But quæritur, Whether if one of theſe 
Comprifers' were only purſuing to come in, if he would be obliged to pay all the Ex- 
bia * Pro rata of his Sums * 4 And 1 chink he would be obliged to Pay: all, referying Ee 1 
| his tef. Ii: „ 2 
Ir is likewiſe 8 Weiber 6h6 of many Coniprifers, coming 0 in, will have Right . 
10. any, more than proportionally to his Sums, all the reſt remaining with the firſt Compriſer | 
till the reſt of the Compriſers ſeek to eome in? Or if that Compriſer will force the lh. 
FF 


wake: had. Sins 
2 and the 


Compriſer to divide with him, Kung to the 1 ee of their uy Sums only, 
w_ 2 to the other Compriſers, till they come in. 

Obr. VII. TAT Compriſings led for real Debts, and debita andi, romaiti as formerly ; 
ſo that Compriſings led within Year and Day of theſe; come not in parti paſſi with Com- 
mw led upon Aheſs real Debts, ſuch as Ground-annuals, Annualrents due up n ae | 
ments, or Sums whereupon Inhibition was raiſed. For clearing whereof it is to now, 

that debita fundi are either when Lands are burdened by an ex preſs Act of of Parliament, which 
makes the Burden: real, and to affect the Ground af gain ior Succeſſors. Or 2. What is 
paid to a Superior as a Part of his Keddendb, are likewiſe 0 Finds, and 46 in like Man- 
ner affect the N 4 

a Obſerv. VIII. Tamar tho Adjudications and Compriſing Kate! general. this fine Privite- 
ges, yet where Adjudications are not led for lic quid Sums, but are Fino by the Lords for 
completing Diſpoſitions and Rights made by the! Party, where the Granter refuſes to com- 
plete the Right himſelf; in that Caſe, ſuch Adjudieations come not in Pari paſt. upon this 
Clauſe, July 16. 1675. Campbell of Raulbeb N SYewary, December 2. 1676; | & Fre- 
Sor CORE Creditors of the ord Frazer. 9 . | 


. 


Y- this AR alſo it is 1 That if the ant Heir, or any Perſon to 2 A LXIIL 
Dall buy in any ex ed Compriſings, the ſaid Compriſings ſhall be redeemable by poflerior > 
Ws © Compriſers from the appearand- 155 07 7 Confident, for: Payment 9 F the 7755 Sums 
paid ou by them and that / ith Ten Tears after the fgid Rich 


t Was dt 
' Obferv. I. Tu A tho! this be a eorrectory Law, and ſo ought not Wt bo extended, et 


it is ſo favourable, that the Lords extended the fame to Rights bought in by eldeſt Sens, 
| vine their Father lives, tho the * 80 y ealld in chat Caſe . 
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own Name, if they had as much of the Pupi 
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ie daes an appeatandHeir-is bah he wih, den eee Sn hrreditutins kde 
the Lords would not extend it to che Robe of an Appriſing bought by the Husband, where 
his Wife was appearand Heir. For tho” the Lords found this reaſonable, yet they found the 
Act to be "fri juris, and ſo would not extend it to this Caſe, except it could be alledged 


that the Sums were truly paid for the Wife's Behooff7 and the Lands provided to her Heir: 


And ſome doubt, whether Compriſmgs bought in by the Tutors and Curators of appearand 
Heirs, be redeemable upon this Act. And ſince their Pupils may oblige them to diſpone 
the ſaids Rights to them, tho' the Commons were bought in, in the Tators and Curators 
s Means in their Hands; it ſeems that by the 
ſame Reaſon, the Pupil's Creditors, who compriſe ome jut that was ſtanding in their Per- 
ſon, ſhould have the ſame Privilege. 197107795006 ee 28603. 26 0h e e 105; 
:, Obſerv. IL. Tro' this Clauſe runs only in Favours of Appriſers, from vrhich it may ſeem 


that they are only allow'd to redeem, yet the Lords decided, Favvary 9. 169. Hay contra 


Gregory, That a Creditor having an Infeftment of Annualrent, might redeem from a Com- 
prifer who excluded him: And it ſeems by that Deciſion, that any Creditor: may have this 
Renehit as well as Compriſers, ſince they may compriſe. Nor are the ſtrict Words of the 
Act to be conſidered; for elſe Adjudgers could not redeem, ſince they are not nam d in 

| V * > ra 


% 9193 rl wend” on bagit 


B yx this Act alſo, not only the Appriſing is redeemable, but even Bonds granted for the 


Sum thereafter compriſed for, are null, if the Appriſing be ſatisfy'd as ſaid is, ſo that appear- 
and Heirs cannot make Uſe of the Bond, or Inhibition upon it: And tho a Diſpoſition was 
bought in by the appearand Heir before the Act of Parliament: yet iß the Infeftment was 
taken after the Act, the Compriſing was found redeemable by the Act: For it is the Infeft- 
ment, and not the Diſpoſition, which gives the Right; becauſe if a Third Party had been 
firſt infeft, he had been preferr d to the appearand Heir, notwithſtanding of this Diſpoſition, 
July 21. 1671. Maxuel contra Maxwel. In which Caſe it was alſo found, That thoh the 
Act bears, That expired Compriſings bought in i the appearand Heir, ' ſhould be redeemable 
yet if the appearand Heir buy in a Compriſing in cus ſu, the ſame; will be redeemable if it ex- 
pire whilſt he had Right to it. So that upon the whole Matter it is obſervable, that even 


correctory Laws with us are to be extended in favourable Caſes, ſo far as to make 


was to be cor- 
LEH Th ; f 77 STS 255, TETTIT LL # 30517 FW OQ 9 553 FN 1 | J e 
Obſerv. III. TnA r this Privilege is allowed to the ſecond, Compriſer, not only by Way of 
Order of Redemption, but even by raiſing an ordinary Action; ſo that if he raiſe that Acti- 
on within Ten Years, the Lords will find the ſame ſufficient, providing he has rais'd a De- 


them anſwer the Deſign of the Legiſlator, which is to help; the Ill that 


bl 


clarator concluding Count and Reckoning within the Ten Years; which the Lords will ſu- 
ſtain by Way of Reply, being propon'd upon Incigenter in the ordinary Action for Payment, 


. 


June 26. 1677.. Kincaid contra r 5 mie id ho wine woos: 
Obſerv. IV. Thar theſe Ten Years run from the Infeftment taken by the appearand Heir, 
or ſome other public Deed, as Decreets, Sc. done won the Right ſo. bought in, elſe the ap- 
perrand Heir might keep his Rights latent for Ten Years, and conſequently the Creditors 
could not redeem, becauſe they could not know them. mn. 1 


Ir is fit to know, that by our Law Wadſets are either proper or improper: A proper 
Sum 


Wadſet is, where Lands being impignorated for a , the Rents of the Land are accepted 
in Satisfaction of the Annualrents of the Money, and that without any Reſtriction upon ei- 


ther Side. And as to theſe Wadſets, it is by this Act ordain d, That the Wadſetter ſhall be 


{tri 
innovating the private Paction of Parties, was found. only to oblige the Wadſetter to be 


- countable from the Date of the Offer of Surety, and not from the Date of the Act of Parlia- 


the Rents of the Lands, which are declared to be Uſurary in 


aJudicature, nothing can be read in it. 


ment, February 21. 1666. Lord Borthwict contra his Wadſetters. But in this Computation 
the Wadſetter is to get Defalcation of what he hath depurſed upon Reparations, or hath loſt 
by Quarterings, or any other Manner of Way. Improper Wadſets are theſe, whereby it is 


expreſly declared, That the Madſetter ſhall not be liable to any Hazard' of the Fruits, Te- 


ſetter in all ſuch Wadſets taken ſince the Vear 1649. is obliged to count for the Sup 45 
t of his 


nents, Wars, or Troubles; ſo that the Wadſetter is to have Remrment of theſe by and attour 


plus more than pays his Annualrent, and to impute the ſame pro tanto, in Paymen 
principal Sum. „ CO 15 


O T 4, This Act of Adjournment is the Firſt that I find in all the preſent 
L NV. the Acts of Parliament; for Parliaments were of old diſſolv d, but now they are ordi- 
narily adjourned, and the Act of Adjournment is neither touched with the Sceptre; ber 


3 


*. 


* 


cauſe it is an Act of the King's, and He needs not touch His own Acts; nor is it read in 


Parliament, becauſe by the very Adjournment the Parliament is diſſolv d, and it being no more 
2 frabts. < vil zac ede Ae 
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2 15055 Offer of ſufficient Surety by the Lender, either to quite his Poſſeſſion, or re- 
himſelf in his Poſſeſſion to his Annualrent, counting for the Superplus. But this Act 


Impreſſion of 


ESA. X11... ew. ia. a. 
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| Forty Days, 
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Bur by ths 12. Park Jac 1. by the Bluck As, Mad; — nin Reghr Pape: 
liamentum fit continuatum ifpue ad ſeſtam beati Joannis Bapriſtee, job Pramonitions 19, dis. 
rum. Whereas, tho” our Adjournments/ bear now no Days, upon which Premonitiow is to 
be made, yet when the King adjourns Parliaments by Proclamations, beyond the Days to which 
it was adjourned by Act of Parliament, He uſes to adjourn them upon the Premonition ef 
and Vifteen was too ſhort. _ + 21-2. bs 
Ir was doubted; Whether if the Day to which the Partiament was adjonrned by Procta 
mation was elapſed, a new Parliament behoved to be called; or if the current NA 
onght to be adjourned by a new Proclamation; notwit the Day. Was elapſed: And 
it was found, that it might be Lare ſince the Power of calling and di rliaments 


is the King g's Prerogative, and a ter to this Pus from! the is reg 
2 Books in Jul Oy. Fw 77S TR”, 
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= 5 . having ber reid in Arava » ther FY 
8 “bellious Parliaments bold, and therefore are, by this * to their 
fe X mary Privilege in Parliament, (that is to ſay, to be a Third Eſtate)» their 
KFHuction, rae 01 es and Efiates; but before this At of Parliament, the Secret- 
Council by their Act in June 1662. diſcharg d any Perfons rg meddie with their 
RE Eſtates or Revenues, in Obedience to a Letter directed by Mp Majeſty, 
which gave the firſt Riſe boch to that Act of Council, and this Act of Parliamen 
B the firſt Ax, Par. 12. Ja. VI. Ki np Foods had * the Church —— 
by General Aſſemblies, Synods, and 3 — s; which Act was . — expreſly abro wed by- 
the: 2. Act, Parl. v8. Ja. i ad ee id bo is i 3 „ abrogated.” They are 
alſo reſtor d to their oIrom and tk — but — preſene Commiſſies 
Rights are reſery'd;; and albeiv they be reitor'd: tg the Superiorivies, yet Vaſlity having em. 
tered by, on having paid to the Superiors fon the Incerval, are ſecur d. 


Y this Act, takin 8 up Arms (tho in Defence of Religion js 1 Ti as. ad 
1 A all * god #10 Field-conventicles in Arms, was declar d treaſon- 
t 


conform to this 


able; tho" it was alledg is was not a riſing in Arms, ſince every Man went 
without: knowing: of his Neihbous fon the: Council — 1 Juſtices thought, that at this! Rate 
a. Multitude of arm'd Men might eafily 'afſemble;: . 1 os - ig War, or taking up Armę 

being e e diſcharg' d; reaches every ſing le Ma tho there were only one. 


ſingle Man in Arms, yet he would be guilty of Treaſon eſpecially after that Proclamation ; ; 
for he knew not but Others might be there, & wver/abatur in illicito, 


B this Act alſo,” 40 Acceſſion th dhe ſiſponding. His: Majeſty, or = Sacteſſors, 0" 1 the 


” * their Ter ſones * inviting: Foreigner tb. i#vads' thein D onnwons, is drclaved 
rea 5 


unk is one Branch of this Clauſe which may ſeem hard, but was necellary, 

i Limitations upon: their dus Obedience; for the former 
reaſons, in 8 they would own the King, in as far as 70 would) be 

own. Feſas Chriſt ; but reſerving ſtill to themſelves; to judge liow! für the 

did by a _ 5 Conſequence: conclude; That they" were no firrther obliged: fer 

ſtd; and ſo made themſelves in Effect Judges abovethe King : Than both which, m 


bb Ge 


be more treaſonable. And I remember that Sir Francis 3 in his Hiſto of King. 
VII. tells us, That the Judges of En land: fbunu Om Robert Clifford g Neun; Bec 
he ſaid,. That: if he knew” Perkin: Werbeck' were King Edwatd's & 1 ar 
—— againſt kits, tho! w the Kage 2 25e g Wo be only 4 2 5655 [Var hey thought i 
dangerous n m to "Wo Teufen F an 
de and blancly' flv Dre er?: ” * 
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che Supremacy is ene 


1 
by the 2. ct of the 3. Se. of this Parliament, they are declar'd to be fineable in a 


P. doubted, whether. che. impugni 
; nended by à poſterior Act, vis. the 1. Alf, 2. Parl. Ch. II. but that 
Act being only an Explication of this, all ſuch as impugn the King's Supremacy abſolutely, - 
Fon theſe Words alſo, That they ſhall be puniſhable by: ſuch other Paint as are due by 


of other Nations, and that excelle! w, ſs 41 ratori maledixe 9. Tit. 7. C. 
but tis were a moſt abſur d Gloſs: Fot certainly, if this Objection prov'd any Thing, it 
would prove, that no Words could infer Treaſon, which is expreſly contrary to the very 


not Burgeſſes. 5 


pleaſes. 7 N „ TOAITEY xs 45 „%% Stan 8. Lords #5. 4-31 ; | [UNS SG 5 
Laws of the Twelve Tables, private and clandeſtine Meetings, under Pretext of 


vg. the Supremacy abſolutely be puriiſhable by this Act, ſinee 
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Law in ſuch 1 it may be doubted what Puniſhment is due to ſuch as impugn the Kings 


Supremacy, beſides Inc 
I has been urg d, That 


SES, 5 


amft t 


is only to be [0 puniſbed: ING urge this from the Principles of Reaſon, and the Practice 
ent Law, ſi quis imperatori maledixerit; Lib. 9. Tit. 7. C. 


apacity ; and it ſeems they may be pannal d upon the 129. and 130. 


* all ſpeating againſt the King's Prerogative, is only puniſhable ( 
| Tncapacity and arbitrary Puniſpmentr, becauſe this Clauſe ſays, That if they Speak, Print, & c. 
be Kim 's. Supremacy-in Gauſes Eccleſiaſtic, or to jaſtiſie any of the Attings, or Practices 
ementioned, they ſhall be ſo puniſhed ; but ſo it is, that all riſing in Arms to depoſe the 
King, Sc. are abovementioned, Ergo, ſay they, The ſpeaking, or preaching in Defence of theſe, 


AQ, whereby all theſe Poſitions are declar'd Treaſon, and conſequently all Words whatſo- 


it is not that very formula, or Words, which are condemn'd, but theſe Poſitions are con- 
demn d, for elſe it were eaſie to make the Act eluſory, and to evade it, by uſing other 
Words, than the Words here ſet down; and the Analyſis of that Part of the Act is, that, 1. 


ever, which expreſs thefe Poſitions, are puniſhable as Treaſon. And it is fit to know that 


The Poſitions are declar'd trea ſonable. 2. The G1 78 againſt the King's Supremacy, and the 


Eccleſiaſtical Government,. as now eftabliſh'd, cis forbidden. 3.:The Plotting or Contriving 


any Thing againſt the King, conſequentially to theſs Poſitions, is declar'd puniſhable by Fore- 
Feiture. 4. That the feeling, &c. againſt the Supremacy, and the eſtabliſp d Government of the 

itrariiy; and the Words, or to juſtiſie any of the Deeds declar d 
againſt by this preſent Act, are to be reſtrifted to Words relative to the Supremacy, Go. 


Church, is to be puniſh'd ar 


mentioned in that Clauſe only. 


Ir is alſo obſervable, That the impugning the Government by Biſhops, or the King's Su- 


. 


our 


theſe Words, are not puniſhable by this Act; nor ſuch as are reputed fatuus and 


re 1 are only puniſhable, if they be purſu'd within Eight Months, and ſentenc'd within 

| {onths: thereafter, and are only puniſhable. by this Act, if it was done by malicious, 

and advis'd Speaking; and therefore it appears, that ſuch as were drunk, when they = / 
Foo 


wt 


* 


tho' they be not declared Idiots, or Furious: And yet it ſeems that ll Writing, Preaching, 


and Prayers, and ſuch malicious Expreſſions, to ſtir up the People to a Diſlike of His Majeſty's 


Royal Prerogative and Supremacy in Cauſes Eccleſiaſttc, are puniſhable indefinitely, and that 
becaule eitherthe Law preſumes they are premeditated; or becauſe of the great Danger ari- 
ſing therefrom, and therefore it will have them pumiſh'd as ſuch; for the Act runs disjunc- 


tively, Mriting, Preaching, Praying, or advis d and malicious Speaking. 


PRs is the firſt Act whereby Conventicles are diſcharg d, and in it they are call'd, 


Ts pag of Sedition; but yet there is no penal Sanction againſt them in this Act; but 


: 


Fourth Part of the yearly Rent, every Burgeſs being to, loſe the Privilege of bit Burgeſs- 


ſhip, and Merchandizing, beſide the Payment of a Fourth Part of his Moveables. | 
Obſerv. I. I ſee by this Act no Fine impos' 


"Obferv. II. By this AR it is requir'd, That before Withdrawers from public Ordinances 


upon ſuch as Live within Burgh; and are 


be puniſh'd, they muſt be firſt admoniſÞ'd by the Miniſter, before Two Witneſſes, which is 


not obſerv'd. n | „ . 

Obſerv. III. Tun Council are impower'd by this Act to impoſe ſuch arbitrary Puniſh- 
ment as they pleaſe upon Withdrawers; but it is thought that ſuch general Powers cannot 
extend to Life, nor Limb. 4 47 I \ INT WD. e 


— * 
* , 
* 


Obſerv. IV. Taar theſe Ads are only to laſt for Three Years, and are by the 5. Aci of 


ol 


By the 


the 2. Hel. of the next Parliament, continu'd for other Three Years, and further if His Ma- 
jeſty. pleaſes ; ſo that it is in His Majeſty's Power to diſcharge theſe Acts, when He 


Religion, were diſchargid ; and the Word Conventicula, is oft mention d in the Civil Law, 


in theſe 


C278. 3 ff Ink collegiis illicitis Plin. lib. 10. complains of them as the Peſt of the Empire. 
ords, Hæc tempora, ſerio docent, magna monſira talibus parentibus ali, nec quicquam 


#n tota 1 magis eſſe pernicioſum; vid. de crimine. Conventicute Farin. Oueſt; 113. i- 


re is a Proclamation extant in the Regiſters of Council, in King James the 


. 4 | 
Kad, Reign, declaring all private Convocations, without the King's Conſent, and particu- 


larly Conventieles (which is the firſt Time I ſee them nam d in our: Law) to be puniſhable 
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was repell d; becauſe tho' that Convocation was ſince this Act, yet ſo lon 
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Els Act appoints the Declaration thereto ſubjoyn d, acknowledging the League and V. 
Covenant to hade been unlaufitiiy impor d, and not to have been obligatory, &c. to s | 
talen by all Perſons in public Truſt, or Office under His Majeſty and which ſeems to ö 
be very ſtrange, a/l Members of the College of Fuſtice are declar d to fall under this Genera! 


| and fach ar offer to exerce before they take rhe Declaration, are declared to be puniſhable : 


Vfarpers of His Majeſty's Authority; and this Puniſhment is de facto arbitrary, and is im 
pos' by the Privy Council. | >. i pow hag agg =» 
Tars AR is extended to Baillies of Regality, by the 2. Alt of the 3: Fe of this Par- 
liament; and by a Deciſion of the Council, both theſe Acts are extended to Baillies in Burghs 
of Barony, tho' they be expreſt in neither of theſe Acts; and that becauſe: of theſe Words 
in this Act, and all who enjay any other public Charge, Office, or. Truſt within the Kingdoms © 
which is (as all general Clauſes, ought to be) extended toParticulars; that are of the ſatne 
Nature with theſe, to which the general Clauſe is ſubjoyn'd, and there was as great Reaſon 
to extend this to Baillies of Burghs of Barony, as to Baillies of Burghs of aby cf eee 
By that Act alſo, ſuch as refuſe to accept Offices within Burgh; are puniſhable by loſing their 
Burgeſs/hip, and they may be alſo compell'd to accept, tho the Act mentions not this ex: + 


_ preſly 3 for by the common Law, cives togi poſſunt ad ſuſtipiendum muners Reipublice l. 1, 
I | 


fin. ¶ de decurio: But with us they cannot be oblig d to continue longer than a 'Yearz © 
January 1. 1668. Wilſon contra Magiſtrates of Qweensferry, or oe 

To this Act of Parliament obliges all who are Privy Councellors, Sc. to take the Oati 
of Allegiance and this Declaration; yet His Majeſty by a Letter to the Gouncil in Novem- 
ber 1679. declares that the lawful Sons and Brothers of the preſent & 70 are oblig d to tale 
0 Oaths, becauſe of their preſumed Fidelity, and that Loyalty is their Intereſt, as well as Du 
ty; and upon this Ground it ſeems to be, that His Royal Highneſs had not formerly taken 


theſe Oaths as Admiral. We ſee likewiſe, that both the Sons and Brothers of Kings are 


ſerv'd, not as Subjects, but as the King Himſelf; and tho' they be Dukes or Earls, yet th ey 
take not Place, as other Subjects, but as the Sons and Brothers of the Royal Family: And 
thus the Sons of Kings were call'd adminicula auguſti, ſubſidia dominationis; and in St. Mar: _ 
theu, St. Peter affirms, that the Sons of Kings are exempt from Tribute; nor are they in 
France ever ſubjected to any corporal Puniſhment, or put to Death, Vid. le Bret. Tit. des 

| Enfans & Freres du Roy, & leur Prerogatives. And they are exempted by the Parliament 
1681. from taking the Teff ft oP, In, #4 of) e 


T excellent Act does appoint all Sheriffs and Juſtices of Peace, to aſſiſt ſuch as are VI. 
1 robb'd, or oppreſs'd, in taking back their Goods immediately upon Intimation, and to 
reſtore them within Fifteen Days; or otherwiſe.to be liable: But the Word immedia- 

tely does reſtrict the Act ſo, as that Sheriffs are not thereby empowered after a long Inter- 


val, to bring back Goods, or make ſuch Intimations, or raiſe the People for Concurrence ; 


and therefore the Gentlemen of Cazthne/s were found liable in a Spuillie, for robbing, and 
away taking an Heirſhip out of Szrathnaver ; tho' they alledg'd that they were convocated, 
and commanded by the Earl Caithneſs ſo to do, he being Sheriff, and Juſtice-General ; and 
they conceiv'd that they might have been puniſhable if they had diſobey'd ; which Defence 


ms ga Time having 
 interven'd, the Sheriff could only have proceeded via ordinari aa. 
Ix may be doubted: from this Act, whether when any Man complains of Oppreſſion, as 
that a Robber, or Neighbour fits violently down upon his Land, the Sheriff and Country 
are not oblig d to concur by this AR, ſince the Act ſeems to be reſtricted to the Way of 


taking of Goods, tho! it ſpeaks generally of Oppreſſion; and I think they are liable in the hes 


. Caſe, as well as in the other; and this Caſe being a permanent Act, is more eaſily re- 
rr NN Io 7 ) FRO wa IN - 
Bu this Act likewiſe, the Hertrors, Wadſetters and Feuars within. the Paroch where the 
Goods are found to have been diſpoſed, or ſparpelled, are declar d liable for the Value of the 
Goods; but from the Context of the Act it is clear; that they are only liable ſubſidiarly, in 
Caſe the Goods cannot be otherwiſe recover d. %ͤ ⁵lTẽù Be ret 
Tu Words Wadſetters, and Feuars, needed not to have been ſubjoyn'd tô Heretort, 
for both theſe are Heretors: But it ſeems to have been more neceſſary to have added Life- 
renters; ſince it was juſt that Men who are Liferenters ſhould be liable; for a. Father may. 
ut his Son who is Minor in Fee, and reſerve the whole Liferent to himſelf j- or a Perſon af 
Quai N one who Liferents the whole Paroch, and ſo this Remedy becomes in- 
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cauſe the Act mentions not Liferenters, and in ſuch: Caſes, Liferenters are 
found not to be comprehended; November 14. 1679. Miniſter of Moram contra the Lady | 
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Aer By this Act 2 fach . Kill _ Hurt, A - 
YI "Proſecution of their Goods, are indemnified. 4 _w_ 


a "ny 


ſettle the Highlands. 


| tion, in / Tr ; vi Hir Majeſty. oro ce rt ne ng 


E marc expreſs 


1 and therefore by this Act it is ordain'd, 7 hat any Valuations. N whereof 


it is declared; That this Favour. ſhall-not' be extended to the Tath 
Churchmen, they being Laics.; but. thus durin theſe Tacky the 


ring whereof, the Prince may remit both th 


to be proven by thein Oachs ee e e rden erde 


ov, Thar all who Kill in ſuch Purſuits, are not indemaify'd ; but ſuch — 7 hols 
448 taken, or ho are ablig d to riſe; for elſe ſuch as had private e hg might 
re Aae Wd 1 nt" pac I has IInE Key. pe cet tho” not 
ape te 1 „ eee ould purſue and-Kill that 
ſhould alfo be indemnified. | 
Nis RT conceiv'd, that il wie wel procured, u desen 


is Reyocation ſeems to be very ill ä bor i bad 8 the. Lande of the 
Principality, which are ftill comprehended under all other Revocations ; and there 
fore the Parliament thought fit to add this to the Revocation : And if this be valid, 


there needs no Revocation under the King's Hand, but an Add of e * as 
_ ent-withaut'a Revocation. ' 7 


_ 1n-is/ikewiſe obſervable from this Ad, That the Parliament devocs· | 
ather, by 5 5 50 Thes ach 

wiſe all Deeds done by the ane King, might W 8 that of vie 

d in this Revocation: But For nos Acts extorted vs majors, either fron 


or Subject, are null 46 Jure by the Common Law, without any ſpecial Revocation; but "Ba 
vocations are natur 
vi 1e tho this. 


hh, 


only extended to'Deeds done in dino, but * e e 
1 comprehiends both. 


7 HEN the © eee ee thel Ming, . beth . , Submidion and; 
Deereet- arbitra provides, That the 2 55 and others 97 the Clergy, ſhould . the. 
Fruits. and Rents of their. Benefices, as they were: poſſeſſed by them the: Time of the 


the Biſhops and other bensficed. Perſons were in Poſeſſiat, either by Leading, Drawing, ar 
Rental-bolls, ſince the Year 1637. ſhould be null. And yet this 7 is merely perſonal in 
Favours of Churchmen: For by a miſſive Letter. from King Charles I. the 9. of May 1634, 
en of Biſhops, and ather 
eretor. may, lead; be 
Caution.” Aut accordingly. a Valuation was ſuſtain'd to James Hamilton of the Lands o 
Hedderwick, againſt hs. rl of Roxburgh, the Biſhop's Tackſman of the Teinds of theſs 
2 tho it was alledged there, That the Submiſſion and Decreet - arbitral havin no cd 
but the Teinds whereof they were in Poſſeſſion being abſolutely-reſerv'd, no po- 
— — could have prejudg d them; and it was ber Prejudice: to them to: have 
their Teinds valued: duting the” Tacks, for this could. not leſſen the | ack-duty.and the 


8 Con Cauſe it was likewiſe doubted, what IM theſe Teinds boa be valued during 
t ac 5 


JoVERNM ENT belongs to the King, and Property to the Doan deer the 
ublic Intereſt mult. over-rule the private, all 8 05 fab preferable to any "ow there- 
ore Government does ſo far influence — . ll . Lawyers are of Opinion, that 
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which Clauſe was 155 excepted again 11 forme. he Parliament, of Zngland, as if. oY 
Jand had thereby defign'd to e invading : 0 em; but it cannot * roperly ſaid 
to be an 5200 of theth, if we be Fed, by the King; and the Sabin of Subjects, etiam 
extrh . is iter 7 9 Princi { and a 10 Right of all gun, as is clear b7 


Cabal de Tmperatore queſt. 57. num. 57. And the Subj oh, of this Kingdom bave been o- 
ee 4 fined; and Forefeited, for not attending the FA ſt, when . were called to in. 


vade Eagland; nor could _ War be nn or Rebellen l ppreſy A "en in the 2 
Caſes, W thout this. „ n Bib 4 | 8.734 
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f 3 was only deſign'd as er to His Majeſty, for mA 


dged,, that this AR 
e Jehatring Engliſh Com- 
lance of Trad ich Deſign 


this Act, and that if this were allowed in its full extent, our Kings might by: 8 us 


or might by t is Prerogative, grant Monopolies at their Pleaſure: Vet I ſee not how this 


aw of Nations, belongs to all free Princes: Or with ſubſequent Parliaments, allowin 
Privileges granted to the Fiſhing-Company, the prohibiting, of Brandy, and other = 
1 ga and ſeveral other Things, which are founded ſolely upon this AR. | 


— 17 be debated, whether = the Word Foreigners, the Engliſh may | be compre- 
hended fin 


ce we are not treated by them as Foreigners in the Point of Succe Bos, it being 
frequentl 0 decided wog th them, that the Scots may ſucceed to Heritage in 1 not- 
withſtanding of their Statute, debarring ibi natos; and why then ſhould th ess 


Foreigners to us in the Matter of Trade? and this were — = ſolid Reaſon for bot 
ons; but ſince the En gliſh debar us from their Plantations, and look upon us as Fotei 
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of the Month whereupon the reſpective Acts wefe paſt; is ſet down, and 
ſince the Acts are to take Effect, not from the paſſing, but from the Publi- 


rational to have fet down the Day of the Publication; to which! horny, Sj 
be anſwered; but that the Laws cM 8 to be publiſh'd the 

don, but the whole Parſia Wh: 1s 
ſaid to be held upon ſuch a Day, and the old IT was A 85 rr ah all the 
een they were all paſt in one Day: xd 
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converted the Foot of ſome Shires unto Horſe, ſeems to be founded upon the laſt Clauſe of 


; the former AQ, as His Majeſty i is intreated to give Directions to His Privy Council 
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T for managing of that whole Affair, as His Majeſty ſhell this yhicl 
che ſaid Alteration-of the Proportions, ite _heteby: tatify'd as having been legal; and in the 


as His Majeſty. ſhall. think fit; which Acts of Council, and 
laſt Clauſe of this Act, His Majeſty's Subjects are commanded to obey whatever Orders and 


1 Directions they ſhall receive fröm the Ty CO telating to the Militia, and upon theſe = 


IV, 


_ Clauſes was founded the Overtiires'df the 


| 5 77 from future Offers. 


authorized by the former Clauſes to make this Converſion; and ſome have t 


therefore it has been doubted, whether Tenents may be remov'd and ejected 


of the late Converſion of the ſaid 22000 to 5000, aug- 
menting the Number of the Days, wherein the ſuid 5000 are to ſerve, according to what 
might have been exafted from the fiele 220% } ſo That the Food. ate to meet, the Number 
of 176 Days, becauſe the 22000 were" oblig d to meet Forty Days; tho' this laſt model w 
by ſome objected to be a ſtanding Force: And all Laws are nes {Ht 4D d to be fulfill 
in forma n ecially Taxations, which are a Gratui be Ee, upon the free 
Offer of the People, as'this is, to allow Converſions in ſuch Cale a diſcourage the 


. Wou 
ats Act likewiſe did ratify the Acts of Council, which appointed the Shires to provide 

at their own Charge, Colours, Standarts, Drums and Trumpets, tho' that might ſeem an Im- 
poſition 4 but theſe being Neceffaries, and the natural,Conſequents of the 18 Brant; and the 
urliament having granted to the Council the former Power, as ſaid is, theſe Acts of Coun- 

dm ateg TT oro oo 
Bor this and the former Act do ordain the Militia 70 be furniſhed with Forty Days Pro- 
viſion, which was the old Proviſion that was ofdinarily to be made by ſuch as came to the 
Joſt; albeit ſometimes Tuenty Days Proviſion be wh appointed, as in the 90 At, 13 Parl. 
Ja. III. And of late the Council has ordain'd this Proviſion to be made in Money, tho it 
was contended, that the Parliament having appointed only Proviſion to be made, it was in 
the Power of the Perſons obliged to furniſh their own Men according to their Convenien- 
cy 3 but Money being thought fitter for expedite Marches, the Council rough 175 wen 
ought that by 

the ſame Power, the Council could ordain the Shires, from whom no prop cos of Milt, 
was ſought, to advance free Quarter to ſuch of the Militia as could not furniſh themſelves, or 
at leaſt might force them to be the firſt Advancers in Caſes of Neceſſitt vy. 
Tuts Act concerning the Militia, is further clear d by the firſt Act of the Third Seſſion of 


* 


this Parliament, appointing ſuch as ſerve either as Officers, or Soldiers in the Militia, to ac- 
_ cept and to take the Oat 
not altered, G. 
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of Allegiance; and that thoſe who are ſet apart for the Militia be 
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OTWITHSTANDING of all our former excellent Acts for ſecuring 17 Suc- 
ceſſors, yet they were ſtill unſecure, becauſe they could not know if the Vaſſal had 
reſigned his Feu adremanentiam.in his own Superior's Hand; for in that Caſe there was 

no Saſine requiſite, which is the ao. Regiſter whereby ſingular Succeſſors know if Lands were 

formerly diſpon'd ; and therefore by this Act it is appointed, that theſe Inſtruments of Re- 
ſignation ad remanentiam (which are equivalent to Saſines) be regiſtrated in the Regiſter of 

Saſines within Sixty Days, which is the Time appointed for regiſtrating of Saſines, by the 
16 Af, Parl. a2. 4 ä EE SY ANY 3 ik) EY IT 

By this Act likewiſe, asin that Act, Inſtruments of Reſignation of Lands holding Burgage 
are excepted ; but it ſeems that they muſt be regiſtrated within the Town-Court Books 
within the ſame Sixty Days: For the Act ſays only, That ſuch Inſtruments being regiſtrated 
there, ſhell not fall within the U ⁹/]mmgm 1wꝛ it OI re nerf 


Y this Act, it is declared unlawful to poind Moveables upon regiſtrate Bonds or Decreets 
for perſonal Debts, till the Parties be firſt 288 and the Days of the Charge ex- 
pire. The Reaſon of which Act was, becauſe Noblemen and Perſons of Quality were 
oft· times poinded, and ſo affronted, and Merchants ſurpriſed, and thereby ruined before they 
knew that a Decreet was recovered againſt them, or their Bond was regiſtrated. But this 
Act was found not to extend to other Diligences ex paritate rationis,; this being an Act re. 


ſtrictive of former Laws and Cuſtoms. From this A& are expreſly excepted Poindings uſed 


againſt Vaſſalt for their Feu duties: But this Exception was very unneceflary and un r; 
for ſach Pate did not at all fall under the Prohibition of the — Part of 2 ct, 
which only prohibites the poinding Moveables for perſonal Debts. | Exception is likewiſe made 
of Decreets obtained by Heretors againſt their own Tenents in their own Courts only ; and 

bted, without a pre- 
vious Charge. And tho' upon Decreets before the Lords, previous Charges are — ry, 
yet upon Decreets of Removing before inferior Courts, it is the Cuſtom to eject immedi- 


ately: And tho this may ſeem hard, yet it is neceſſary, becauſe the intrant Tenent muſt re- 


move immediately, and ſo muſt have a Place to which he may remove, & ſibi imputet the Te 
nent who being warned did not provide himſelf timeouſſ r. . 
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FT is ft to obſerve from the Narrative of this Act, That the Parliartient thought the King SY " mY 
I and Council had Power to emit Proclamations, commanding the Paroches to pfoteR 2 N 
= defend their Miniſters, and to be liable to ſuch Fines as the Council Thould think fit, be- 
ſicles the Miniſter's Reparation, if the Offenders were not brought to condign Panimmem ; 
_ - which ſhews What great Power the King has in the like Caſes. And the Cotinell are hereby _ 
authorized to proceed in taking ſuch Courſes for the Future; which general Power may 86 
very far, eſpecially where theſe Courſes are otherwiſe juſtified by Neceſſity... Yo oh 2 © 
"Fa 1s Act is more fully explain'd in the Obſervations upon the 27. Aer, Parl. x 10040 . 
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; Part of the Act, That Univerſities and Colleges are {till acecdunted à Part of the Clergy, 
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NINGE we find, that the Parliament grants Acts for Naturalization of Strangets, is * vis, = 
clear by this and by the 65. A, Pur 8. Q: Mary, it may be doubted, if the King.can XX 
_*—*- naturalize Strangers by a Deed of His; for eſſe thoſe Acts were unneceſfary: And in | 2 
Engla 4, tho the King can grant a Charter of Deni gation, which laſts only for Life, and tho' 
it enables a Man to tranſmit his Heretage to his Children; yet His Majeſty cannot there na» 


turalize without AR of Parliament. And it may beiirg'd, that ſince Third Parties who would 


Fra only «/um toge, and at laſt were regeived inter cives, L. 31. & 


Kren And I find it decided, that Strangers may ſurcetd with us, January 13. u that 
Strangers doing Diligence for their Debts may enjoy and affect Lands in Scotland, ſeems more 
favourable, for elſe. there could be no Commerce; for without this none would triiſt our 
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XI, UV our former Law, explain d in my Cris pears clearly, hit 
70 no Man could be forfeited in Abſence, excep by being 

— thought a great Encouragement to Rebellion, the Juſtices did, upon an Advice from the 

| EL Lords of the Seſſion, alter the Concluſion; of Criminal Libels for Treaſon, making the Cer- 
= © tification to be, That Probatzon ſhould. be led againſt them, and they ſhould be forfeited LY af 
#Z , They were preſent; and therefore by this, Act, theſe Decreets of the Juſtices ate ratified; and 

for the Future it is ordain'd, That 52 47 riſe in Arms in open and manifeſt Rebellion againſt 

the King, may be forfeited before the Fuſtice Court. So that this Method can only be taken 
againſt 11 ch as are guilty of Perduellion, but not in ſtatutory eaſonls, ſuch as 15 
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Ta Fs ai uſes ordingrily to Se” the Re upon 1 Sixty Days, "obs at the, 
ae their Dwelling- houſe, leſt they be gar of the County's 4a which Place 
of:the-Lidel, thn Namesof the Aſſizers and Witneſſes, are left. > © HO 3 
„ee ordinarily the Advocate, for further Terror, cauſes renvetſe and tear the Chat of 
thePerſons forfeired.in the Juſtice Court, with Scupd of Trumpet, after the Doom of Fore. 
feiture, and proclaim them Traitors over the Groſs wich Sund ef Trump! Ne that . 
| — 18 r N in Forfeitures before the e yer this 1 is not tl ought LY 
” 95 Y. . 4 Ye. » is 1 : 2 7 41 4, 
is obſeryable, 'That in the Proceſs againſt the Earl of Mar oY 3 for taking a- 

5 E Jamet VI. from Srirling, and the Earl of Gower $ Forfeiture, the Summons were 

ore the King, Parliament, and lis Juſtices; and the Dogm is, The King, with, the K, * - 
be His Parliament, and His Juſtices. Some think the Juſtices fit'only in Parliament as the 
N ſit in England; but the Summons having been before them, in nuates that they were N 15 
conſunct Judges, and not Aſſeſſors. The Probation in that Caſe is Ted before the Lords of 
Articles, and not before the Parliament; but in Anno 186 the Frobation Vas led in Phi. 2 
Parliament: and this is juſter, becauſe the Parliament is the grand Irguefſftt. 
Ius laſt Words in the AR, vig. I the ſuid Summons be relevant, * proven | y 
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of Cuſtom and Exciſe ; but by ſeveral Acts of Exchec 7. — thereafter, all Fiſhes ſpent. 
within the Country loſt that Privilege, and by this AR, the Importer is ordaimd once .. 
to pay all the Exciſe on foreign Salt, which is to be repaid by the Cuſtomets, to ſuch as can 
15 Certificates prove, that the ſame was employed upon Fiſhes: And tho' it Was pretendedd, 
that this could not prejudge the Importer, ſince he was to berepaid if the Salt was employ'd 
upon Fiſhes; whilſt on the other Hand, it would ſecure the Kings Cuſtoms, and would keep. 
out much foreign Salt, whereof very much was now brought in. upon Pretext of being em- 
ployed upon Fiſhing: Vet to this it was anſwered, That this would deftroy the Deſign of 
| ifhing-companies, and ſhow too much the Inconſtancy of our Parliaments. =. Many. +" 
| Nane were employed in Fiſhing, who would get Credit for Salt, and yet would 8 
Money to pay the Exciſe thereof per Advance. z. Fiſhers were ſometimes forced to Grin 4 
in great Quantities of Salt, being uncertain what This nde of Fiſh would be taken; and oft- 
times they would loſe their Salt altogether. 4. This and all ſuch Methods, which ſubjected 
the Merc! ant to the Cuſtomer, deſtroyed Trade; and in this Caſe, they had but a ſonal 
Action againſt. public Servants. for their advanced Money, and probably theſe public Servants 
would not have ſo much Money at once in Lewis, Lochfine, &c..as would pay back the Ex- 
ciſe of Fiſhes exported out of theſe Places; and beſide that, the Cuſtomer might retard the 
Merchant at his Pleaſure. : 5. The poor Merchant behoy'd ſtill to make Iwo 1 nneceſſary 
. Voyages, one to pay the Exciſe, and another to ſeek Payment. 1 
Bx this Act likewiſe, the Merchant is ordained to give his om upon the Cuſtom 
and Exciſe, tho by the 5 Ael, Part, 1. Ch. II their aths are 4. | W in Matters of 
M. 3 ; | 
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PHI 8 AQ, annexing 2 15 Zetland to FM Con, is explain 'a in \ the Obſervations XIII 
508. the 41. At, Parl,11. 


s * N . 
. ©" 3 


Y "this Act it is declared. lawful to export Corus, eat when the ſ Wt is adelige * xl. 
D the Council upon the Account of Dearth; and to encourage Exportation, Corns are to 
pay no Cuſtom, Bullion, or other Duty, except one 8 Scots 4 ilk Chalder,” is. | 
Obſervations upon the 11. Att, Kl. 3. ROS I, A. II. 4 t e 
8 +4 Dax Ton + } 4 * Mi n; Fo 

» *. his e > the ty the privy- Council are ener to regulate the Prices bf 5 1 XV. 
and drinking Beer, and to ſettle a Proportion betwixt the Weight of the Bread and the 
Holl of Wheat, and the Price of the Ale, and the Boll of Tour: upon which Warrant, my 
vs Pris c reh do not pretend: 1 y can ſettle a Price upon Viaual; butthat (ey nay Fo 
t 0 roportion the Price of the one with the other; ſo that 7 Peder arge 
Maltmen 1 axters to give leſs than ſuch reſpettive Prices, when they ſell t of Bret 

Ale at ſuch, andfuch A, as they did wy their Proclamation: in the Years ars 1677, and 
680... CU C4 OE e 1 
3 8 Y. this AQ, Mattmen are - likewiſe diſcharg ged to ; a Deacon and leſt this A8 ſhould 2 

> eluded, it is appointed, That #0 Maltman 2 keep-Correſpondente, nor meet upon any Pre. 
text whatſoever; and therefore, I, conceivezi that ſuch Towns as int, Thar: none Jball brew 
except Gild-brothers, and in Meetings of the Gildry, treat of; and ſertiè "the Prices of Malt, 
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; ea xecurion again! them; and whatever might * dons at the firſt 5 
iti after it is laid on, this ſeems hard; for probably theſe Shires 
they had foreſeen any rity, nor did they conſent to the 
other Shires: and this was yet much harder becauſe b ch 
d ently ſhould not be otherwiſe exacted than 
. Likeas, this would difcourage any Shire for the 
uture.to - Nations, bec y could not keg but a prevailing 
5 ſeadlag Nen, might raiſe to the Double What they conſented 


dvineing, chat this Act was never put in Execution ; nor do! 


pre\ ous Declarator, finding that theſe: 
Majeſty's Collectors and Caſh-keeper 
le Be when was not. incurred; and we fee that all other Irritancies, even 


Aon FO Fanonems' ks a Preyious Declarator, 
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.veiv” a; hot chat a Man 1 8 ode operate ghd ee ct PIE a 
at to any Effect; but it ſeoms the. Delign of the Parliament has been, Toes Pardier Pld 
"obliged 10 ve upon Conventicles, and reſetting of, awd rc! ' Robels, not on. 
* 4 Witheſes, but as Parties; and in the Wards immediately before, It is ſaid, hf vb 
| Thould be forced to depone in thoſe Things, far the more: ſpeedy Execution of Juſtive': But t MT 
take off all Scruple in this; the King — His Letter in Aub 1674; a,,! Hir Hdvor ave o 

declare, that He did inſift only, ad enam pecuniariens'® arbitruriam and that thereupon = 
' they might be forced to depone in theſfe Cates. But it being alledged, wat this Deelaration 
Was not ſufficient to force People to depone: Beckuſe 1. Neſetting of Rebels "imported in- 


; becauſe it was Treaſon, & nemo fanedu- furare in ſuam twrpitainen: 2. No Bechers. ; 
' without a Remiſſion poll te Great Seal, can ſecte a Man in ſuch Caſes; yet both 
theſe Defences were repelled by the Privy Council in the Caſe, King's Advocate c Laird 
of Duntreath, June 30. 168 1. For as to the Firſt, it was anſwered, That ſome C 4345 
diefameèe mmi jure, as Iuceſt, Adultery, &c. And in theſe à Man could not bc . 
pone againſt himlelf, becaule the King's Declaration could not take away the Sti 
Jed by the Laws of God and Nature: But in Crimes introduc'd only by A a woe Laws, 
in Favours of the King and His Government, the 2 may be taken away by the Decla- 
ration; and where che King's Advocate declares, he infifts not in it as a Crime, hut as an 
_ trregular Tranſgreſſion; the Confeſſion does not defame, becauſe no Crime is acknowledged. 
To the Second, it was anfwered, That there needed no Remiſſion, here the irregularity 
was not purſued by Way of Crime: Remiſſions being only of Crimes, and chere Was nothing 
more ordinary, han for His Majeſty's Advocate in all Courts, to 9 12 SEN to er- 
* Puniſnments, as in the Caſes of r Hamſucken, * "hs 


o C H as aul the f ORG of Miniſters, or Rob their Houfer, © of | tual | ene "9 
"fame, are to be puniſhed with Death, and Confiſcation of Goods ; hy actualſy attemptin Bs 
I underſtand not andum conatum, but what the {aw calls au Pee as the 
pe a Piftol, which miſgave; and this further juſtifies the Procedure againſt Mr. James Mir. | 
cel, who ſhot actually at the Biſhop of St. "Andrew's; for tho this Att was poſterior to that 
Deed, tho" not · to roy Proceſs, yet it hews What was the Thoughts of our Parliament, as 


to Attempts, and ſo was ſufficient to inform Judges, or to e K tus dubjous 1 0 lu. 
wade or vie, us d in ow 4 AT, Harl. 16. Ja, VI. 


2e 5 


7 Y 1 AR, the Pinenuppeinted for Houe-Gomventleteb; f re, e ede 1 Nin ah ”_ 5 
3 having Land and Heretage, Liferent, or proper Wadſet, a Fourth Part of their valued 
bn : "yearly Rent; each Tenent, Twenty Five Pounds; each Cottar, Twelve Pounds; each 
Serving-man, a Fourth Part of - Br Fee; each Merchant, or chief Trades-man, to be find 
ug a Tenent; and each inferiour Trades-man as a Cottar; if their Wives of Chiſdren be pre- 
ſent at Houſe-conventicles, they are to pay the Half of the reſpective Fines; and if them- 
ſelves be preſent at Field-conventicles, they are to be fin d in the Double of theſe reſpective 
Vines; fo that tho the Act do not ſpecific Wives and Children, yet my are to be prin al 
hended under the Word Orhers. 
Fi Lo-CONVENTIeLEõs are by this A& Mc to be Meetings ahve an Holl Wish 
* «out Licence or Authority, Preach, exppne Scripture, or Pray in the Fields, or in any Houſe 
where there art more Perſons than the Houſe contains, ſd that ſome of them are without Doors ; 
which laſt Alternative was added; becauſe ſome, to ſhun the double 8 7 7 preachied Within 8 
a little Houſe, many Thouſands being without. TIXE. 

Ir has been doubted, whether thoſe ho were within, and knew won nt any were without, 
dcn de puniſhed as a Field-conventicle ; for tho ver ſabautur in re illibita; yet it was ſuch 
"res illicita as had a determined and different Puniſhment: And it were hard that where 
the Puniſhment is Death, as it is for the Miniſter L at a Fieldteonvenicle, chat he 
could be overtaken, where he eould not know his Guilt. Ne 
Ar ſeems by this Act, that if the Houſe could hold more tho forks were known te be 
without Doors, yet that Meeting could not be call'd a Field-conventicle; ſince the Act ſa 55 
or in any Houſe where there be more e, than the How uſe contains, and the Reaſoninduc 
tive of the Act ceaſes in this Caſe. 0 OL "7 „„ 
By this Act, an of Burghs-Royal ate Abesble at the Coungirs Pleaſure; for each 
Conventicle keeped wit hin cheir Burgh but that which was 1 ſomewhat ſevere by 
the Burrows, Was, chat they ſhould have been find, where the blass Cong: 

e ſinee in Lav tligence, can only be le $ in Magiſtrate in Policy-it | 

ſeems, that this Tenge diſcourage. ates from doing Diligence 1 pi Breen nor ĩs it wt. 

y this Act they have Relief from thoſe ard were, preſent. a5 the Canventicle, 

0 are neither known, nor able to relieve. . 
Tux Maſter and Miſtres of the Houſe likewiſe where the Conyenticle was kept, are li- 
able to relieve the Magiſtrates, upon which Ground, an Act of Council was made, 174 
_ the Heretor liable for the Fi ines ; 1 it was objected, that the Parliament made 
nn nun 2 ; | not 
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ACT 


þ m | , OY pe Lt 1 182 1 Y A Thy by & * 189 # 
T3 By this Act the Miniſter who preaches at Field-conventicles is puniſhable . Death; but 
dain d to find Caution nat to do rhe. lile thertafter,' under the Pain of 


Feriour Merchant, con ſiderable Trades man, and every Teneut labour ing Land in Fifty Pounds 


therefore by the 11. A#, Fel. 3. of this Parliament, the ſame Fines are im 


| * | : f * | k 5 ; 1 ol A he * > A; 45 RY 10 ; "4 . 4% N | . V 1 . Hy 1 2 . . 5 | [ ; 15 | „5 
F | 'HIS Add is formerly explain'd in the 1. Act, Seſſ. 3: of the 1. Parl. Ch, II. But for 


was deſign'd ; and ſo tho Adjudications and n uipollent Diligences by our 
Law, yet it was found that an Adjudger was not liable 0 try⸗ 

as a Compriſer was, becauſe the Statute appointing the one, had not expreſs d the other; and 
therefore an expreſs Statute. was made, for extending this to Adjudications, Which is the 
tute, and it was againſt the Principles of Law, that one Perſon ſhould, be-puniſhed for an- 


venticles to the Council, and had inveſted them for this end, with their own full Power to 


nents, and Servants, as well as influence their Husbands. 3, In all other; Caſes they were 
perſtitions by the 104. Act, 7. Parl. Ja. VI.; for their Wives ſwearing. and curſing, by oe | 8 
vourable Caſes, and there is none more favourable, than this, eſpecially ſinee the Women 
began the laſt Rebellion, and ſince the Council has ordained Men to be liable, the Ooun- 
Wife, it was juſt that the Husband ſhould: be liable for his Wife, and fo he ſhould pay her 


not converſe with her, he is to be free, and ſo he can only blame; himſe 


1 . „„ Ne N 1 * „ * . kg 'R 
1 © HIS Act is explain'd in the 23. 42, Parl. x. Ch. I. and 2 3. Act, 'Partr.'Ch. II. And 


the Heretor liable, but the Maſter, "which ig ehe Landilunu who becauſe he is preſent, 
be very. remotely. abſent, cangots - rf on nn Rog To WM 


the Miniſter who keeps Houſe-conventicles, cannot be ſo much as fin d, for he is only or- 
Five Thonſand Mert, 
» I 


7 4 
Ts by 


« 


or to enact himſelf to go ont of the Kingdom," and not:to-return,\% ooo IS 
Bux this Act, the half of the Fines of all who are not Heretors, are declared to belong to 
_ Sheriffs, Stewarts, Lords of Regality:. And therefore by the 17, All of the 3. Sefi Parl. 2. F 
| They are ordained yearly to giue an Account of their e 0 His Majeſty's Priuy Coun. r 
cil, under the Pain of Niue Hundred Merks : In which Act, t 

; other, eins DP, N 


V this AR, ſuch as Oßfer their Children to be baptixed by any but their gun Miniſters, 


o ; 0 2 ; 
his Act is explained as to ſome 
; 1 Ake wo "lg 1 Fakes 5 DB * + F * 


or by ſuch as are autborlzed by the Council; in Abſence bf their ows Miniſter; upon a Cer- 
i e fo their own Miniſter, or in his Abſence, from one of the neighbouring. Mini- 
ſters, are to be ſin d, if an Heretor, in a Fourth Part of bis valued Rent; every Perſon above 
the Degree of a Tenent, having only a perſonal Eſtate, in an Hundred Paund Scots; every in- 


Scots; every meaner Burgeſs, Trades-inan, and Inhabitant within Burgh, and every Cottar in 
Twenty Pounds Scots; and every Servant in half a Tears Fee But becapſe upon this AR, 
theſe who would not conform, did, to ſhun theſe Fines, delay to Baptize Fen ang 


as keep their Children unbaptized for Thirty Days. 


further clearing thereof, it may be obſerv'd that ſince by this Act Husbands are not 
made liable for their Fines, as by the 5. Act of this Parliament; it was urg d, that there- 
fore they could not be fin d for them; ſince it was preſumeable they were e left 
out here, becauſe tho' a Man may hinder his Wife to go to a Conventicle; and therefore 
was juſtly puniſhed by that, for her going, whereas no Man can force his Wife to go to 
Church; and therefore he was not to be puniſh'd:for her in this Act. It was alſo urg d, that 
Laws ſhould not be extended de caſu in caſum, where it was probable, that the Omiſſion 


iable to pay a Year's. Rent for his Entry, 


18. Af, Parl. 2. Ch. II. and this Extenſion was leſs favourable, becauſe it was a penal Sta- 


other. To which it was anſwered, that the Parliament had referr'd the Regulation of Con- 3 
H. 


prevent the Cheats that might be invented, and the Dangers that might enſue. 2. This being 
a Matter of Government, mult be interpreted ſo, as to preſerve the Government; and if 
Wives who were the half, and the more humorous half of Scotland, were allow'd to abſtract, 
all the other Remedies would be ridiculous, and they would debauch their Children, Te- 


liable for their Wives; for Conventicles, by the ſaid 5; Act: for Popiſh Withdrawing and Su- 


3. All, Part. 1. Sef. 1. Ch. II. In all which Acts the Parliament conſidered more the Goc 
of the Kingdom, than the Advantage of private Parties; and Extenſions are allow'd in fa- 


try was become much quieter. 4. There being a Communion of Goods betwixt Man and 


Debts, whereof this Withdrawing was one; and if he offer her tothe Ma 5575785 and do 
x b a elf“ „Ihe Council 
having tranſmitted theſe Reaſons to the King, His, Majeſty found, that Hlushands ſhould be 
liable for their Wives; but declared that Husbands who were Loyal, and would: take the 
Oaths of Allegiance and Teſt, ſhould be favoured in the exatting. of ſuch Hines. 


: : 


the Exemption from Taxes here granted to the Senators of the College of Juftice'is 
alſo allow'd to the Counſellors of the Empire, oe +. 2. and tothe Conn- 
ſellors of France, Papon. J 2. c. TT. and is extended in both theſe Kingdoms to their Wi- 


dows, arg. 4. 29. c. ad. J. Jul. de adult. vid. Jac. Benium. privil. Furs/con:. 
| T Had Act 1s explain'd in the 16. 5 Parl. 2. Ch. | A * > . 
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HIS Act ordains, That us Tutors or Curators to be named of deffgned to any Pupil, I 
1. Minor, 1diot, 75 ele Per ſon, ſhall exerciſe their Office, till they firſt make. | 
the Pupil's | 

Kin, of the Father's 


the Fudge-Ordinary, 


0 
93 


t be charg- 


Idiot, or furious Perſon, ſhall Exerci 
ſhould be comprehended under this Act, becauſe he may fall under none of theſe" Denomi- 

nations, tho' the Reaſon of the Law extend to him; as for Inſtance, if a Man ſhould taillie 

his Eſtate to A. and failing of him to the Second Son of B. which failing, to the Second 

Son of C. If A. died, B. being alive, . but having no Second. Son, the King might nominate _ 

4 Tutor to manage the Eſtate, till it were known whether B. would have a Second Son; 


and therefore it had been "clearer to have ſaid in the AR, Thar no Tutor nor Curator ſhould 
eee e e,, ß. ee at FE 
Oubſerv. II. Thar the Words, 0 Tutor or Curator nam d, or deſign d, might have been 


Le Ae by ſuppreſſing theſe Words, nam d or de/ign'd, for that is fiot the proper 
©" Objerv. Ii En ar guee the AR requires only che C geg of the neareſt of Kin of the Fa- 
ther and the Mother's Side indefnitely; this is found by Deciſions to be ſo interpreted, as that 
Two of the Father's Side; and Two of the Mother's ide are only requiſite, conform to the 


. Alt, Parl. g. Queen Mary, And tho" Tutor Datives'were formerly granted ſummatily 

the King in Exchequer ;' pet by this Act it is appointed, Thar the Craver of ſich Gif. 

Hall cite the neareſt of Kin upon both Sider, that 3s to fay, Two of esch, as lig been ao 
decided. 1 5 5 8 5 | * N 85 a 5 * R — % 4 : 3; 5 F 5 \ 18 ; | — ' a I is T 
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LL Law having thought fit to uſe more Citations than one in Matters of Importance. VI. 
FX By out Forms befote this Act, he who raiſed 4 Summons, cauſed execute the fame 
% ), Par? i after which te did ger 
"in AF of Continuation from one of the Clerks, and #/econd Summons;+. both which were 
called 4&7 and Letters, and were ſign'd by the Clerk. ; but becauſe" that was expenſive and 
"troubleſome ;, therefore by this AQ, thele” 4% and Leiters are taken away, and Twy Cita- 
Ttiont upon the firſt Sunimons are declared to be ſufficient: As alſo, becauſe of old, the Fxe- 
cution of Summons did only bear, That the Meſſenger cited the Parties within expreſt; With 
out mentioning the particular Parties; therefore ſometimes the Execution of another Sum- 
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mos at the fame Parties Inſtance, was caſt on upon a Summons, which it may be, Was never 
execute; as for Inſtance, if T had rais'd 4 Sammons of Reduction againſt B. and arlothe? a- 
- gainſt C. che Executions againſt. B would have been ſufficient againſt C. tho C. Had never 
"been. cited, and ſo would have interrupted 2 Preſcription, or would have produced aby ther 
Effect againſt him, which being alledged in x Caſe of 'Rowallans: It is by this Act appointed 
in Times coming, That all e e Hall beat expreſly, the Names and Def. 
 grations of the Farties, Pur ſiiers and Defenders, and that it ſhall not be ſufficient, that the 
© rr Of 2 TOIENOET $3 36D 15 as 75 | 0 0 o 0 0 an 8 l n 2 373 1681 ſame 
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at this was only to hold in Caſes of Preſcription, but in no other Caſe ; 
yet. it was found to extend to all Citations indefinitely ; and therefore a Citation againſt mr. 
amet Alexander, "raving no, on; but Fust 66 cha: Woman, an 
Relation to the Letters within written, was not ſuſtain d; but yet the Lords thereafter 5 
n the helping the 1228 allow'd the fame, the Meſſenger having wilden by the 


ecution. 1 C * 
C N. 


| a p 4 1 37 N A KA 5 i | 
I is fit: to know vhs bet de Für Ak. 8 GS pre Seal, and 
Quarter-Seal; the Great-Seal is Dr e to be appended to heretable Ri 
and the Privy-Seal for 8 and the Quarter-Seal is but the Teſtimonial 1 — the 
| Great-Seal, and geneFfally it is CPE Papers ybat 4 ſahſervient to heretable Rights, 
ſuch as Precepts of S Pref Forefeitrics, Chancellor keeps the Great- 
Seal, the Lord Privy-Seal keeps the Privy-Seal, and the Director of the Chancery keeps 
the . * as oy Quarter ven is but a Seal 1 5 coor eren fo the 
or of the ne an Office upon the Chancellor. = 
T ax Servants of this Chancery, an IS Office, having been in "Vie. to dive out 
the Papers that were to paſs their Regiſters, before they put them in a Minute- bookꝭ ſo that 
ſuch as deſired to know what paſſed thoſe Seals, could not know the ſame ; therefore they 
are by this AR ordain d to re ſtrate all '} . Tita * paſs. their. Office, bafore they, give then 
out, and to make 4 Minute- boo 
Nota. . T in the 005 noery- Fo OT chere ate Two Kinds of Raine" oi of parch- | 
98 bra arters, and ſuch heretible Rights, and dther Io in Paper, one for, tempora- 
hts, N as Gifts, Penſions, Ve. In which, likewiſe, Adjudications, and Comprilings 
or tho theſe be Heretable,.yet the SLATED but temporary Rights, Nas redet. 
ale d re is another Paper-Regiſter likewile for Retours. 
Or old, the Precept of Safine did paſs the Quarter-Seal, but becauſe that was expenſtye 


and troubleſome, therefore they 4 are. N wing, 419, be e inthe een and 0 as 8 


I 311 #4 * — 


the Great Seal only. 


Bx th i, Act likewiſe, Charters" Which Weg formerly i in A lange Skin of dere are 
by 5 K Sent to be written by Way of a Bock, that they may thereby be the more 
EE iouſly. read, the Line being yery mags TONS in the one. than 1 in. the other. N 


5 an old ie in Seotland, Burge rg ſles "= fit "have arreltsd Strangers, if they 60 ob 
them. within their Burg ge till chey ny aution to pay, them what, was. ARES but by 


this Act, __ is reſtricted to Hoſe or Man's Meat, 1 1 of] erchan- 
dice, 0 they have no Security ;. Th ct was foun 00 ache 8 ived 
upon the Borders hy either Kingdoms. om 7 750 
each Side, to cauſe one another find Cautio 5 2 oft vile 
the Engliſh might have drawn the Scots to London; or 0 


At unknown io, ? RT ang, n e ſince the. Engl 


To of os and y de are e to 8 or 85 ay 
nhabitants in their Burghs for an Debt; Which 
ſeems to imply, that they may arreſt their own Burgeſſes, 90 are Tohabitanfs: ; Likens de 
e to arreſt ſuch. This Act cr older Weh diſcharg d all ſuch. 
im ments, or Wer erc Fandlce \ L 
| Aerchant coul not. arreſt a Strang T within Burgh, 
tion 5 as Law will, for ayment of e Wo 85 Kon of 
fallen to the 10 „Hurgeſs as a Part of his 1 {he | 
"us of ether Farms; 3 tho' it was alledged, t did ir: 158 
4 that 185 falling to be due, might is Be under, tay A 
ang Ws. td % 3 ag e ob W 5 50 n "6 _ Vine, 5 of 
and 2. 
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it was alledged, That r\ The Perſon who matried: them bad u. Licences from the Afehbiſboß A W 
F * of::St.r Andrew 8 to preach; 2. That the jus mariti was mot declared bytthis Actito fall-to:; ,  _ 
1 — | — = eee wry ger roma the ſame ; and that the King — „ 
Right to no Lonhileation, except where the ſame is expreſiy declared to belong t Him b / 
| the: Statute Which inflicts the Confiſcation. To which ir was anſwered; — to 1 
No Man could marry any within the Paroch of any Miniſter, without Leave from that Mi- 
|  niſter, who could only underſtand whether the Parties might be married lawfully ; nor is the 
being ordained/aiPresbyter ſuffieient, ſince; chat gives unly Power to Preach, but nt tri Bap= | / 
tiae or Marry; Marriage eſpecially requiring Proclamatien of Banns, which is 'de-officio Ph- 
ronin. To the Second it was anſwered; That by Law all- Oonfiſcations cedum f/eo; whether 
the Aft appoint ſo or not, this being the very Nature of Conſiſcation, as is clear by Peregrin. 
de jar. fiſe. Lib. 4 Cap. 8. Num, g. for cui competit atruſatin, ei defertur pena; nam p 
eftufjetins tantum accuſationis; and Penalties: being introduc'd: in fblatium ejut cui t * 
that ſhould ; belong to the King, to whom che Inſury was done. 2, The Deſigh Ge che AR | 
was to puniſh ſuch as tranſgreſſed and contemned the Gbvernment of the Church, Whereas 
it were no Puniſhment for the Husband to loſe his iu moriti, if the ſame fell to the Wife. 
2. Tit fell to the Wife ſhe was uncapable of it, being in the ſame Delict. 4. Nothing by our 
Law can ſubſiſt in the Perſon of the Wife; and therefore if the Husband do renounce his 
jun mariti in Favours of the Wife, it does by our Law return to the Husband. 5. If this 
were allow d, not only might the Wife in other Caſes, and particularh/ in this be rewarded 
for tranſgreſſing the Law, ſince for marrying irregularly ſhe would have Right to the mas 
ritt of her Husband; but this would prompt all humorous Women to marry irregularly that 
they might get a ſut mariti, and Adminiſtration of their Husband's Eſtate, and Dominion 
over him. 6. H this were allow'd, the Husband's Creditors might be eaſily cheated ; for theß 
might marry diſorderly, and ſo their Creditors could have no Right to the jus.!marits, 
and — would open a Door to thoſe Frauds againſt which our Law has ſo ſeriouſſy 
Ir may be doubted from theſe Words of the Act, whoſoever: ſhall be married within this 
Ningdom, that ſuch as are married without the Kingdom incur not this Penalty, tho“ they 
mould go upon Deſign; which if it were allow d would fruſtrate abſolutely the Act, for the 
Ttanſgreſſors might ſtill go over the Border and be married. And by the ſaid 34.148, 
Parl. I. all Per ſons having their: Reſidence in Scotland, are diſcharged to get them ſelves man- 
rita in England or Ireland, without Proclamation in Scotland i and ſince the Law looks upon 
attns eluſorias, as inefficares; ſo that if a Man ſhould go out of Scotland to ſnun 4 Citation, 
toi the End another Compriſer may be preferr'd, coming back after he is cited by the Firſt 
upon Sixty Days, to the End the Second may cite him upon a ſhorter Time, and ſo be able 
to lead the Firſt Compriſing, the firſt Citation would be preferr'd, and conſequently it were 
ee eee ee, t £203 03.7 3 Hf ro Fo 404Þ50 CRT OCT = F. If 
? HIS ſumptuary Law. againſt Apparel is reſtricted, and explained by the 3. Ad, Se 
of this Parliament, and the whole Act is now in Deſuetu lee. 
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N all Retours it is uſually expreſs d, whether or how the Lands are in His Majeſty's Hands, XIV. 
Jas if they be in His Majeſty's Hands, by Virtue of Ward, the Retour bears it; but fince 
+; the Retour did not uſe: to bear the Taxt of the Marriage, or of the Feu cum manitagio; 
therefore this Act appoints theſe to be expreſs d; and the Reaſon why I think theſe were not 
eupreſs d formerly, was becauſe Taxt- Ward Was à very late hnvention, and Lands holding Feu 


Lan wo; 


"cer: marit acid is à verv extra. ry Thing, and fo the Inqueſt took no Notice of either 
un maritagid is a very extraordinary Thing, a fo. qu ce of either. 
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His [Commiſſion for Plantation of Kicks, differs nothing from the Commiſſions given 
by the other Parliaments, but only in that the Power whereby Titulars were forceꝗ to 
oon ſell to each Heretor his reſpective Teinds, is only to laſt for Three V ears after this Act; 
ſo that all that great Deſign ends here, except it be revivd by the next Commiſſion: But if 
the Impediment during that Time flow from the Titular by reaſon of his Minority or other 
Inability, in that Caſe the Heretor, who offered to buy his own Teind, is to have Place to 
buy his Teind as ſoon as the Inipediment is removed; but the Act does not expreſs within 
hat Time: And therefore it would ſeem, that except the Heretor offer to buy during the 
Minority, and did really renew the Offer to buy immediately after the Minority, or Inabi- 
-lity was over, he cannot have Place to buy. It is alſo declared; That if the Heretor be Mi- 
nor, and his Tutors neglect to buy his 5 the Minor ſhall have Action for TW os f 
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ACT. after his Minority to compel the Titular to ſell them: but the Act is ill conceived, not men- 


SYV. tioning Curators; but the giving Power to buy after Minority, includes both: But it may be 


or the Defenders Advocate to anfiver';/ and upon this Article it was, that the Lord Almond 
appeal d to the Parliament; becauſe in the Action at Damfermiling's Inſtance. againſt him, 


doubted; whether this ſhould extend to Idiots and fatuous Perfons; or where there is ruror 
lonir datur ob non:exiftentiam bæredis: And it ſeems the Liberty to buy ſhould be extend- 
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ed to their Heirs for Two Years after they ſucceed, or Two Vears after furious Perſons re- 


convaleſrmmee. 
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in Auno 1669. by a Commiſſion under the Great-Seal, did impower Noble - 
others to regulate the qudicatures; and theſe Regulations ſet down by them 


F 


are here ratify'd: But it was objected, that this could not have been done in Law, becauſe 


by the Inſtitution of the College of Juſtice, and particularly by the 93. Ae, Pari. 7. Ja. V. 
The Seſſion has Power to make ſth" Act, Statutes and Ordinances, as they ſhall think expedi- 
ent for ordering of Proceſſes, and bay Expedition of Fuſtice. And it was thought ſtrange, 
how: Noblemen and Gentlemen, who underſtood not Forms of 'Proceſs, could regulate inci- 
dent Diligences, and the ordinary Terms in Reductions and Improbation, which with many 
other Things ſpecified in theſe > ade —— ſo much Matter of Form, and were ſo 
little to be known by the ſtrongeſt Reaſon, that the greateſt Lawyers did oft - times under- 
ſtand leſs of them than the ordinary Leaders of Proceſſeeeess . 
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Tur firſt Thing in theſe Regulations is, the Roll in which all Cauſes are to be taken up, 
and are ordain'd to be diſcuſsd according to the Dates i en of Proceſſes; which 


Roll was formerly in Uſe, tho by the 12. Article it was here added, That if any Cauſe ſbonlil 
be call d by Anticipation out of its due Place, the Pur ſuer' s Advocate might' refuſe to in ſiſt, 


there having been a Debate in the Owtter-houfe, reported to the Lords, they had ordain d 


the Cauſe to be ſummarily heard before themſelves in præſentia; whereas by the 5. Article, 
where the Lords upon Intricacy, ordains a Cauſe to be heard in præ ſentia, the Proceſs 


ſhould have been inſert in the Roll of the Inner-Houſeè, according to the Date of that Deli- 
verance: Which Article being controverted; it was alledg'd, that by this Article, Almond's 
Procurators were not oblig d to debate. To which it was anſwered, that tho where a Cauſe 


zs ordain'd to be inroll'd, it muſt be heard according to that Date; yet that did not hinder 


Tux Council ſometimes likewiſe, when they ſuſtain themſelves Judges Competent to Riots, 


the Lords to call in any Cauſe for clearing the Terms of a Debate in the Ouiter- hon ſe, re- 
ported to them,” before they give their Interlocutor therein, which, as needing no Inrolment, 
falls not under this Article: And this Courſe of calling in Ad vocates ſummarily, for clearing 


ſome Points, is ordinarily us'd without inrolling Cauſes in the Inner- hou ſe Roll; but after 


2 Cauſe is once inrol'd in the Ianer- houſe Roll, it muſt be heard according to its Date 


do, if any Defence be propon'd before them in Point of Right, remit the Matter of Right 
to the Lords of Seſſion; but ordain it to be diſcuſſed ſummarily, without attending this En- 


rolment; to the End, that when the Matter of Right is diſcuſs'd; they may know how to 


Judge the Mt. fee Sons, vt, lus 
As to the 16. and 17. Articles, Vide Obſervations upon the 
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By the 22. Article, it is appointed, That the Advocate who returns the Proceſs ſhallgive 


out all the Papers, whereupon he reſolves to found his Defences; which was idone to prevent 
the Purſuer's being forc'd to take a Time to ſee thoſe Papers, upon which the Defence was 
founded; but this was found unpracticable, becauſe. the; Defender's Advocates knew not 
what would be found, relevant, or not ; and therefore the Defender's Advocate does now 
propone his Defence, and if it be found relevant, he takes a Day to prove it as formerly. 

Tux Difference betwixt Outter-houſe and Inner- bouſe Advocates, which was appointed 
by the Regulations, is omitted in this Act, which confirms the Regulations without that 
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BrroRE this Act in incident Diligences, Four Terms were allowed for oducing the 
Writs, which were accidentally crav'd to be produced: The firſt was Letters; with Certißi- 


cation, that if the Havers produc d not, other Letters would be direct againſt them, char ing 
them thereto ſimpliciter. 2. That Letters of Horning would be direct. The Third was Horn- 
ing. The Fourth was Caption. But by this Act, the Firſt Diligence is appointed to be Horn- 


ing, the Second Caption, which may ſeem too ſhort; for it is hard that Third Parties ſhould, 
without any previous Advertiſement be charged with Horning ; for tho no Eſcheat will fall 
on this Denunciation; yet the Rebel will upon this Denunciation be debarr'd, 426 agendo, 
beſidè other Inconveniencies. e of de offs Ate. md nt „ dan! 

As to the Regulations concerning the Juſtice- Court, it has been doubted, whether they 


extended to Juſtice-airs; or Circuit - Courts; and therefore it was doubted, whether a Citation 


2 to a Pannel who is in Priſon, might be given upon fewer than Fifteen Days in a Ju- 
tice- air; and the Judges inclined to think, that theſe Regulations extend ro Juſtice-airs, as 


well as juſice-Courts, as to all the Articles here expreſt, ſince Orders are given by the Par- 
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0 1. Parl. Ch. I. 
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| Jelly 8 cumula ) ve * Over is declared a8 to all Points, 15 


t fouth of Two or Three Witn Noh every HH ord at to be eftahliſhed.. "Thereafter by our : 
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| clude tl Puniſhment, of Death, it being, 
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K 5 ERE DN been a fl | Debarg tor Ae ty, how fax. e en | 4 

” for their Tenemts, the Par] en to ut like for th Future, made th 
all *Convinic;d, that "Mal ters in . goes could command: their Tenenes and. Setyants:. 
. . there are many . ol Atutes commanding. Maſtegs: 30 preſent them, and 
uld not de ſecured.” And upon the Event it is found, 


ſe, Tenents and Servants, knowing that their Maſters would 
find out theit C 25 Whi ch. el and others cpu” not know and that they E 
e or Land any where. If they were diſorderly, they have gonfotmed. A the” 


vic $ 
0 85 d Ma; 95 1 th the 0 k 2 oy We 0 had over their rn 
ants, and whic their Fanaticiſm, by whic Lame to depend only - 
on their Miniſters, and min ing ing mile e ese than Pies Work ; And in which . 
vagancy they were ſo far 31 d, that they would not fee ente es till they were ſe⸗ 
cur d that they fhould be allow) d. to go to theſe. Nor is the Maſter ty d by his Act to 
any hard Thing, * by preſenting them to Juſtice, or by putting them out of his Land, 
or out of his he is er froutl Danger and this is in his Power. As alſo to ſe- 
t is declar'd that he may break their Tacks; and that af "ny get 
at away, he ſhall be liable unto Three Years Duty: 
2 having been %o deba * 7 the King, Tbat there could he no Deput. 
E Je gde Laws againſt Koc leſiaſtic Diſorders to Execution, 9 8 the Bounds d 
«rg «therefore His Majeſty's Power is. declar d 'as a Point by the Clauſe © 
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hence which our 
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is very obſervable, chat the 1 the World 7 ebe * 1 5 leſſens i 7 5 
ways in Eſteem, becauſe Men grow always more wicked: In our Saviour's Time, out of 


Law, and by the Laws of other Nations, nothing above an Hundred Pounds could be pro- 
ven by Witneſſes. And albeit of old the affixing of a Seal was probative without a Sub- 

ſcription or Witneſſes; but as by former Acts the Subſcriptions of Parties is declared re- 
qu ite, ſo tho formerly the deſigning the Witneſſes was ſufficient, altho' they did not ſub- 

cribe, yet by this Act no Writ-1s declared probative except the Witneſſes ſubſcribe, and 
5 their Subſcribing the Writ is declated null. But the Act of Parliament does not 
condeſcend whether this Nullity ſhall be receivable 5 way of Exception, or if it muſt re- 
quire a Reduction: But I conceive it muſt. be null y way of Exception, ſince the Law 
hath declared ſuch * null, a the Want of ag RKnelies 1 by nr of the 


Paper itſelf.” d | 
Tux ſegbnd Thiog eſtabliſhed by ths Adis. TI N no Witneſs ſhall ſigri-as a Wirnef to 
any Party' s Subſcription except he know the Party, and ſaw him ſubſcribe, or ſaw or heard 


him give Warrant to the Notar, or touch the Pen; the Octaſion of which Part of the Act 


Was, among other remarkable Caſes, that a Gentiewoman pretending that ſhe could not 


write before ſo many Company, deſir d to ſign the Paper in her own Chamber ; whereupon 
ſhe got the Paper with Her, and at her Return * it _ ſubſerib'd, and the thereaf- 
ter rais'd'a Redudion of — ſame Paper, as not truly by her; and tho! this Would 4 
hardly 8 ſuſtainable at her own Inſtance, becau 9 ſhe was heard to o- it by the 

imeſſes and the whole Company ; yet this Exception of Doſe could not e 
ſecluded her Heirs or Exetutors from redueing it, as ſaid is. If Witneſſes without ſeeing a” 


Party ſubſcribe, or giving Warrant to ſubſoribe, ſhall ſubſcribe as Witneſſes; they: are decla-'! 


red to be puniſhable as acceſſory ro Forgery. Which Quality dome think was added to ſe- 
as may be pretended, too ſevere to puniſh'by 
at which is the Effect of meſe Negligence, and unto which very many fall — s 


Negli- | 
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Fol. I. Obſervatiom on the 3d Parl. of K. Charles II. Se. 4. 5 * IG 
Negligence: Vet our Law knows no Difference betwixt Acceſſories and Principals, further ACT = 
than ex gratis; Acceſſories may ſometimes find a Mitigation of the Puniſhment. I conceive 
alſo, that a Party ſigning as Witneſs, without ſeeing the Paper ſubſcrib'd, ſhould be liable to v ' 
a2 Third Party. who got Aſſignation to that Paper in Damage and Intereſt, if it be reduce!!! 
ex eo capite, ſince he was a Loſer by his Negligence. But Quid farts 1. If the Party him- Do” 
- ſelf to whom the Paper was granted, were purſuing ſuch an Action for Damage and Integeſt, 2 
- ſince he ſhould have conſidered his own Security, and the Witneſſes might have ruſted to 
his Exactneſs. 2. Quid juris? If the Witneſs heard Command given to one of the Notars, 
ſince the AR ſays, That unleſs they heard him give Warrant to a Notar, or Notars, and due | 
the Notars Pen; and yet even in that Caſe the Paper may be null, becauſe there was not 
a Command given to both the Notars; and a Third Party may thereby loſe his Right. 3. 
It may be doubted, if upon a Notar's asking, if the Party will warrant him to ſubſcribe, the 
Party do give a Nod, whether that Nod will be equivalent to a Warrant, and free the Wit- 
neſs, who thereupon ſubſcribed as Witneſs? And it ſeems it ſhould ; for the Act ſays, 
Except he ſaw or heard him give Command: And a Man cannot ſee a Warrant otherwiſe than 
by a Nod; and Nutus was ſufficient by the Civil Law to infer a Mandate. 
Tut Third Point in the Act is, That albeit in all foreign Nations the Sabſcription of a 
Notar proves in all Way pare (for there the Notar keeps the Paper = be by the Party, and 
gives only a Duplicate fign'd by him) and albeit in our Law, a Notar's Subſcription did prove 
nn all Inſtruments, ſuch as Saſines, Intimations, Sc. if the Witneſſes were inſert and deſign'd, 
* tho' they did not at all ſubſcribe; yet by this Act the Witneſſes muſt likewiſe ſubſcribe : 
Which is another Argument to prove, how much the Faith to be given to Men is now 
leſſen d. But it is fit to obſerve, that other Inſtruments taken by Notars, continue in the for- 
mer Condition, and need no ſubſcribing Witneſſes, tho for Cautiouſneſs, all Witneſſes in 
any Inſtrument do now ſubſcribe. _ FTE * N 5 
Nota, THA r the Civil Law call'd all Obligations, Iaſtruments; but we call only Acts of 
Notars, Inſtruments. J dE a =o, 5 8 | 
Tax Fourth Point in this Act is, That all Executions of Meſſengers upon Inhibitions, 
Interdictions, Hornings, or Arreſtments, ſhall be null, if they be not ſubſcrib'd by Witneſſes ; 
and theſe were expreſs d becauſe they are Executions of great Importance; and yet it ſeems 
that Executions of Compriſings and Adjudications are of as great Importance as any of theſe, 
and yet it is not requir'd by this Act, that Executions of Compriſings and Adjudications 
ſhould have e e And a. Reduction being raiſed of the Execution of a 
Compriſing, becauſe there being but Two Witneſſes expreſs'd in the Execution, one whereof 
did expreſly deny that ever he was Witneſs in ſuch an Execution, and ſo the fame became 
null as wanting Two Witneſſes. To this it was anſwered, That the Depoſition of a Wit- 
- neſs, denying that he was 155 upon the Land the Time of the Execution, was not ſuffi- 
| cient to deſtroy an Heretable Right of ſo great Importance as this Compriſing was; for this 
Depoſition after ſo long a Time, could amount to no more than a no memini And the 
Reaſon whereupon this Statute is founded, appears by the Narrative to be, Becauſe the Wit- 
neſſes may, by their Forgetfulneſs, eaſily diſown their being Witneſſes; and many Men are 
apt to forget ſuch Circumſtances, and to deny that ever they have been in ſuch a Place or 
Houſe, until the ſame be brought back to their Memor by other very remarkable Circum- 
ſtances, which could not be done here, becauſe the Meſſenger and the other Witneſſes were 
both dead. 2. The Depoſition of one Witneſs denying his being preſent ſhould not infer 
2 Nullity of the Compriſing, ſince the Loſs of the whole Executions, would not infer the 
* ſame, after ſo long a Time as has been frequently decided. 3. If this were allow'd, it ſhould = 
be in the Power of every ſingle Witneſs in an cution of a Compriſing or Adjudication, 
* which are now the Foundations of the moſt of our Rights, to deſtroy and overturn. the ſame 
for Money or Prejudice. 1 No ſingular Succeſſor, buying a Compriſing, could be ſeeur'd ; 
and if theſe Executions had been thought of ſuch Importance, this Statute had required ſub- 
| ſcribing Witneſſes: For a Compriſing is of far more Conſequence than an Arreſtment ; the 
one relating to an Heretable, the other to a Moveable, and very Temporary Right. 5. No 
Man could, with a ſufficient cauſa ſcientiæ, depone that he was not upon the Ground of the 
Lands of ſuch a Barony, except he knew every Bit of the March of the Barony, for that 
Execution might have been uſed upon the very remoteſt Corner of it. 15 
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Pax laſt Branch of this Act is, That no Execution whatſoever ſhall be ſufficient to in- 
terrupt the Preſcription of Heretable Rights, unleſs the fame have ſubſcribing Witneſſes; and 
by this, we ſee what Care our Law has taken to preſerve Preſcriptions: And for the fame 

* Reaſon it is appointed by the 10. Act, 2. Parl. Ch. I. That all Citations that ſhall be made 

* uſe o for e Ng fball be renew'd every Seven Tear; and becauſe of this Clauſe in 
the Act it is adviſeable, that all Executions in Adjudications, Comp 1 and 
generally in all Actions relating to real Rights, have ſubſcribing: Witneſſes, tho theſe be not 


expreſs d, becauſe they may. be made uſe of as Interruptions in other Caſes. Vide Ob/erv, 
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VII. 


Parliament inclin'd to want the Summer Seſſion, he allow'd the Overture to be brou 


* a „ <P "Vis. eget 553 y + oy bY $ Zn Fn q 5 A AW TS . N 5 | | ' dh 51 x 55 4 | 
436% AJ Grof Mackinzites WORKS. Vol. I. 
1 7 THIS AR concerning the 7%, is ſo exactly and univerſally. know, and all ObjeRions 


1 againſt it have been ſo fully clear d, that tis unneceſſary to write any Obſervation 


B the 2. Af, of the 1. Parl. Ch. I. it is declared, That the Nomination of the Senators 


of the College of Fuſtice did ever belong to the King. And His Majeſty and His Prede- . 
ceſfors have ever been in Uſe of appointing the Times in which they ſhould fir and 
judge for Him; and therefore His Majeſty's Royal Brother finding, that many Members of 
ht 

into the Articles. It was likewiſe propoſed, That there might be one Month allow d for he 
Summer, and Four only for the M inter; for which it was urg'd,' that this would fave all the 
Inconveniencies that could be adduc'd againſt the Summer Seſſion ; ſince therein Cauſes that 


Could not well admit of Delay, ſuch as Suſpenſions, Removings, Actions upon Bills of Ex! 


change, Sc. might be diſcuſsd: But this was rejected by Vote of both Articles and Par- 


liament, as tending to as much Trouble and Expence as the Summer Seſſion itſelf, without 
any conſiderable Advantage. For the Lieges behov'd to attend from the remoteſt Parts of - 
the Nation, and: yet the whole Time would be ſpent in uſeleſs Preparations for Buſineſs the 


firſt Fourthnight, and in a dangerous Hurry the laſt Fourthnight. By this Act then there 


is only one Seſſion to be in the whole Year, which is to laſt from the Firſt of November to 


| the laſt of March incluſtve. 


Tax Arguments adduc'd for this Model, were, 1. That Two Meetings of the Sefſioti 
did encourage our Countrymen too much to Litigiouſneſs, who were naturally too muck 
addicted thereto; whereas one Seſſion might well enough end all our Affairs: And it was 


indeed obſervable, that to recommend this Overture, all poſſible Diſpatch had been made in 


the former Seſſion. 2. That theſe Two Seſſions occaſioned great Expence, ſince People be- 
hov'd to come Twice a Year from the remoteſt Parts of the Nation moſt unneceſſarily ; for 
the Summer's Seſſion was ſpent in Preparation or. Hurry, as ſaid is. 3. The Summer being 
the only Time wherein Scotſmen could have any Pleaſure, or could make any Improvement 


by Building, Imparking, Sc. the Summer's Seſſion did, without making us any Recompence, 


deſtroy both our own Pleaſure; and the adorning of our Country. 
ITux Arguments for continuing the Summer's Seſſion as formerly, were, 9 
I. Tax Seſſion not fitting for Seven Months, His Majeſty's Authority during all that Time 


wants the Support and -Aſſiſtance which otherwiſe it uſes to have from the frequent Atten- 


dance of the Nobility, the King's Officers and others do meet frequently during the Seſſion, 


becauſe of the Conveniency they have in attending their private Buſineſs; whereas in this 


long Vacation of Seven Months, they can hardly be brought together, and ſo want that Cor- 


reſpondence, Intelligence, and mutual Aſſiſtance which they have in Time of. the Seſſion. 


bellion of Bothwel-bridge. 
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And our Rebellions being ordinarily in the Summer Time, becauſe of the Conveniency which 
Rebels have of lying in the open Fields, and of getting Proviſion for their Horſes, it would 
be much eaſier to ſuppreſs the ſame, when His Majeſty's Authority is fully repreſented, and 
His Nobility and Servants fully convened; a great Inſtance whereof, appear'd jn the late Re- 


7 


3 1 8 3 a 3 | | 
II. Tur Summer's Seffion was very well contriv'd for the Adminiſtration of Juſtice, be- 


. cauſe in the Months of June and Fuly, ſuch as have Affairs in dependence before the Seſſion, 
had then no labouring at Home, thoſe Two Months falling very conveniently in betwixt © 


Seed-time and Harveſt, and we having formerly had the Month of March adjected to the 


 Winter-Seffion, that Month was taken from it, becauſe it was a Part of our Seed-time ; and 


conſequently to have it now a Part of our Seſſion, muſt be very inconvenient. 2. In thoſe 
Two Months, His Majeſty's Subjects in the Iles, and remote Countries, cannot only come 


to get Juſtice adminiſtrated to them in the Summer, there being no Paſſage from theſe Pla- 
ces to the Seſſion in the Winter- time; or at leaſt if they do come, they muſt ſtay the whole 
Winter; and in ſome Years the Storms are ſuch, that there is no travelling, even from neater 
Countries, nor is the Winter fit for old Men, Biſhops, Clergy-men, and ſuch as are infirm 


to travel in. 3. The Seaſon in theſe Two Months, bein "oy moderate with us, and the 
Days long, much more Buſineſs is diſpatched, than in the Winter-time : And there is far 
-more Conveniency of informing, than in the Cold-and rigid Winter Nights, which puts Men 
to great Expence, and Occaſions many Diſeaſes. 4. Tho his Majeſty's Subjects now procure 
Decreets, or get Bonds; yet the ſame being ſuſpended, they cannot be diſcuſs'd for Nine 
or Ten Months; during which Time alſo Widows and Orphans ftarve ; Maſters cannot re- 


move Tenents, becauſe they advocate the Cauſe ; and Debitors become Inſolvent ; Credi- 


tors likewiſe being forc'd to uſe Adjudications within Year and Day of one another, are al- 
together by the ſaid long Vacation excluded. 5. Not only Buſineſs before the Seſſion by this 
Means, but even before inferiour Courts are ſtopt; for ſuch as are conſcious to the Injuſtice 


of their own Cauſe; ſtop Procedure there likewiſe by Advocations, which cannot be diſcuſsd 


for Nine or Ten Months, 6. Not only in theſe Particulars, but in general, the ou of 
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Juſtice is ſtopt here: Far contrary, not only to our Conveniency, but to the Cuſtom of all ACT | 
Nations, who allow in Place of one, Four or Five Seſſions. There being no Vacation in the 
World longer than Two Months, except in Scotland, who now allow Seven; during which VI. Rf 
- Time, Honeſt Men are defrauded, Bankrupt, and violent Poſſeſſors are indulg'd ; Probati - Y 3 
on by Witneſſes, and otherwife periſh : And to be ſhort, there is no Face of Juſtice during | 
that Time. 7. As the Vacation is too long for the Conveniency of the People, fo is the Wirs - 1 
ter- Seſſion too long for the Conveniency of the Judges, Advocates: and other Members of - 
the College of Juſtice, who muſt either deſtroy themſelves by wing too much, or the peo 
ples Buſineſs by their languid and negligent Management thereof, it being undeniable that be: | 
fore the Four Months uſed to expire formerly, all Perſons concerned, did languiſh, wear, 
and wiſh for a Vacation. 8. The Shortneſs of the Time now allow'd, forces the Judges to 
give ſhorter Audience, and to frequent the Side-Bars more than is fit. 
III. Tu want of the Summer Seſſion, deſtroys Trade and Commerce; becauſe 1. Mer- 
chants cannot get in their Money, with which they ſhould trade, wanting the Execution of 
Law for ſo long a Time. 2. There is now no V hitſunday Term, ſo that the Courſe of Mok 
ney is ſtopt; and it is undenyable, that there are no Payments now at hit ſunday; where- 
as we having had Two Terms formerly, I hit ſunday and Martinmaſs, there were very wiſe- 
. 1y Two Sefſions appointed, one in the Summer for thoſe who did not pay at Whitſunday ; 
and another in the Winter, for thoſe who did not pay at Martinmaſs. 3. There being no 
Concourſe and Meetings of the People for Seven Months, there can be little Commerce; 
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for all Traffique ariſes, and Bargains are made upon ſuch Occaſions. 4. It is undenyable, that | . 
Twice more Merchants have broke in thoſe Two Years that we wanted a Summer-Seſſion, . =— 


than in any Six formerly; from which Decay of Trade, alſo ariſes a great Loſs to His Ma- 
jeſty in His Cuſtoms and Revenue. Fr A tC On 
W. Tuls Want of the Summer -Seſſion is very prejudicial to the private Eſtates and Inte- 
reſts of almoſt all Sorts of People: For 1: There is always greateſt Conſumption of Corn, 
Cattle, and all Products of the Nation, in more frequent and Numerous Concourſe of Peo- 
le; and the greater the Conſumption be, the Prices riſes ſo much the higher. 2. The 
ictual of the Northern Shires not being tranſportable till April, becauſe of the Storms, it 
Was only vented during the Summer-Seſſion; and now the Price of the Victual there is 


much faln, and His Majeſty's Exciſe in thoſe Shires much prejudg'd. 3. The Heretors of e 
Store- rooms in the South and Weſt are very much prejudg d, ſince a great Part of their MM 
Cattle, eſpecially of the younger, was only vented in the Summer -Seſſion. 4. The Here © IM 


tors in the Shires about Edinburgh are prejudg'd in every Thing that is pay'd to them. 

5. The half of the Town of Edinburgh itſelf is almoſt laid waſte; Landlords having almoſt 
loſt half their Rent, and the beſt Trades-men running away to other Nations, becauſe they 
are idle for Seven Months here. By which alſo His Majeſty is a great Loſer in His Reve- 
nue, that Town paying him more alone, than a Sixth Part of what is pay'd by all theBurghs- 
Royal in the Kingdom; and Trade by this extraordinary Poverty decaying in Zdinburgh, 
which is the Fountain of Commerce, and the Staple-port of the Nation, it muſt proportio- 
nally decay in all the other Towns, ſince their Trade and Commerce depends upon it. 6. His 
Majeſty's ordinary and additional Exciſe in Edinburgh, has very much decreaſed, and the 
Bre wers are almoſt all broken within theſe Two Years, as the Tackſmen and Cuſtomers too 
well know: The Miniſter's Stipends likewiſe being pay'd out of the Annuities on Houſe- 
meals, they mult likewiſe decreaſe as the Houſe-meals do. Nor is the Town able to keep 
up the Company, nor to furniſh His Majeſty ſuch aſſiſtance, as formerly it gave in the Re- 


*S, 


| bellions at Pentland and Bothe. 


As to the contrary Arguments, it was anſwered, That as to the firſt, Buſineſs did increaſe 
Qaily in all Nations, with the Improvement of Land and of Trade, and the multiplying of 
Diligences; ſo that Procefles could not be ſooner ended than formerly, without decidin 
them more carefully. To the ſecond, no Man now needed to come till his Cauſe was call'd, 
. becauſe all Cauſes were decided in their Courſe by a Roll, and ſo it was no Matter whether 
he came Summer or Winter. To the third it was anſwer'd, There was more Planting and 
b n in the Month of March, which is now loſt, than in both the Months of June 
and Fuly. | 5 e : | | 


Ix may be doubted if the King can recal the Summer-Seſſion without an expreſs Act of „ 
Parliament: And it may be urg'd, that He may, ſince the Seſſion is his own Court, wherein _— 4 
He does Juſtice to His People by His Judges ; and therefore as any of His Majeſty's Vaſſals 1 
may hold their Courts when they pleaſe, much more may His Majeſty hold His. Likeas | == 
His Majeſty has oft-times by His Council, order'd the Seſſion to fit when and where He — 
pleas d: And whereas it is pretended, that if this were true, Acts of Parliament in this Caſe 1 
were unneceſſary; and that ſuch Alterations have never been made without the Parliament. Ws, MY 
To this it is anſwered; That at firſt the Seſſion was a Committee of Parliament; and ſo the ._ = 
Diets of Seſſion behov'd to be appointed by Parliament: And now likewiſe. it is fit, that the == 
Inclinations of the Subjects be gratify'd by ſuch Acts, taking along their Conſent in a Caſe of YG 

| ſo general a Concern; but it does not neceſſarily follow, that all Things that have been eſta- _ 
e 3 A bliſhed = | 
fs 16} 38 

; I {} 
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of Marri 
mo, proviſio hominzs tollit proviſionem legis ; and therefore where a Wife is provided by ex- 


s Sr Grone Mackxenzies WORKS. Vol. I. 
* ACT. bliſhed by an AR of Parliament at ſome Times, can at no other Time beorder'd by His Ma. 
jeſiy alone; for we ſee that there are ſeveral Acts of Parliament, regulating Trade and Coin- 

". age; and yet it cannot be deny d, but that Trade and Coinage are inter ragalias. 
VI. A LBEIT by the 14. 48, 1. Pl. Ch. Il. the Exciſe is to be taken up by the Com« 
e miſſioners of the Exciſe, or Collectors appointed by them, and for whom the Com- 
4 A. miffioners are anſwerable, and may be quartered upon for their Deficiency : By this 
AR, the Grant of the Exciſe, which is to commence from the King's Death, gives His Royal 
Succeſſors only a Right to what the Drink exciſeable itſelf can yield, and fo the Shires will 
not 1 oblig d to burden their Land with Ceſs, for Deficiency of the Exciſe, as now 
| they do. 8 , Rs 7 8 
. THIS Act is formerly explain'd in the Obſervations on the 47. AB, Parl. 11. Ja. VI. 
X. 


TyY our former Law, it wed per 4 believ'd that all Widows had Right to a Third of 
their Husbands Eſtates, call'd with us a Terce, except the Wife had been expreſly ſe- 

AF cluded by her Contract of Marriage, and that ſhe had Right to her 1 and to a 
Third of the Superplus of any Land, wherein her Husband died infeft ; But in a Caſe be- 
Lwixt Preſtangrange and the Lady Craigleith, debated in the Seſſion immediately before this 
arliament ; it was alledg d, that the ſaid Lady, being competently provided by her Contract 
e to a great ee, ſhe could not likewiſe have Right to a 'Terce, becauſe, pri- 


preſs Agreement, and the Proviſion acquieſced in by the Wife and her Friends, it is in the 
onſtruction of Law reputed to be in full Satisfaction of all ſhe can crave, ifthe ſame amount 


to a Third of all the Lands, which the Defunct had at his Deceaſe. 2. This is declar'd tobe 
our Law, by the 16. cap. /ib. 2. Reg. Maj. N. 6. & 10. and by Baſfour in his Title of the _ 


Wife's Dowry and Terce: And by Craig lib. 2. cap. 22. 3. By the Laws of other Nations 
it is clear, that where a Wife is ſecured * Conventional Proviſion, ſhe can have no Right 
to any legal Proviſion ; this the French expreſly determine, when they ſay, that a Wife 
having dotarium pre fium, cannot claim dotarimm ex lege & conſuetudinarium. This Terce 


is the ſame in the Analogy of Law, that a Legittim, or an Aliment is to Children; but ſo L 


it is that neither of theſe are due, when the Children are provided; and therefore the moſt 


that can be due in either Caſe, is ſupplementum legittime ; the Law having only deſigned the 


rationabilis tertia: And there is no more due to our Queens by the 2. Al, 1. Parl. Ja. Ill. 


Albeit theſe Reaſons were thought very pungent, and, tending much to the 1 1 of old 
Families, and to ſecure Men againſt the Importunity of their Wives; yet becauſe ſome poſi- 


tive Deciſions had run in Favours of the Wives, tho' abundantly provided; therefore the 


Caſe was referr'd by the Seſſion to the Parliament, and they by this Act ordain'd that in 
Time coming, if the Wife be provided, tho' her Proviſion were never ſo ſmall, ſhe ſhall be 


excluded from a Terce, unleſs her Right to a Terce be ſecur'd to her, by and attour her 
t 


XII, 


gulation ; therefore the Caſe depending was remitted back to the Seſſion. 


particular Proviſion ; but becauſe this Act was not thought a Declaratory Statute, but a Re- 


THIS is fully explain'd in the Obſerv. upon the 16. Act, 22. Parl. Ja. VI. 


IS Majeſty having, by Virtue of His prerogative- Royal, declar'd by the 27. Act, 
H 3. Sefſ. Parl. 1. Ch. II. The Sole ordering, and 147 125 of Trade with Foreigners; 


He did by Act of Council Auno 1681. regulate the Matter of Trade and Manufacto- 


ries; which Proclamations are here ratify'd, for a Security to ſuch as ſhall undertake Manu- 


factories; and therefore it may be doubted, if His Majeſty can diſpenſe with any Thing re- 
lating to Manufactory, ſince in this, Third Parties have followed the Faith of His Majeſty's 
Acts and Proclamations; ſo that His Majeſty ſeems to be bound to them ex queſt contratts. 


It is declared by the laſt Clauſe of this AQ, That ud Perſons contravening this Alt, ſhall be 


vours of thoſe, who. were not © 


liable to the Penalties, unleſs they be found guilty within Three Months after the Delat ion; 


. which Clauſe it was found, that the Offenders were free, tho they had confeſs d their 


Contravention by their Oath within the Three Months; becauſe there was not a formal Sen- 
' tence againſt them ; albeit it was alledg'd that in confitentem. null ſunt partes judicis ; and 


the King had done ſufficient Dre and the Reaſon of the Act did only militate in Fa- 
l 


gd to depone after ſo long a Time; and the King could 


not be prejudg'd, where his Officers had done ſufficient Diligence, for this in Effe Was a 


= 1 


Preſcription, Which runs only againſt the Negligent, Likeas in-this Caſe, the Want. ofa De- 
creet could not be oppon d, ſince it was occaſioned 24 given by the Defenders 
y, with which the King gratify.d them: B. yot the Council thought the Words 


craving a Delay E 
of 44% Act ſo poſitive, that they would not go over them ; eſpecially ſinee the Clauſe 
did reſolve in an Indemnity to People who might have, and did oxdinarily contravene by 
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8 tèerpreted. 


the 212. A, 14. Purl. Ja. VI. the Lords of Seſſion can} only be declinetl to v 


. 


or judge in Cauſes: belonging to their 


| Miſtake, or through Neceſſity, and all ſuch indemnifying Clauſes ſhould: be fayourably in- 
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ſuer or Defender is Father, Brother, or Son in Law to him, which is moſt juſt, ſince theſe 
may have an equal Influence upon him, and ſometimes greater than thoſe formerly diſ- 


charged. | 


Ir may be doubted, whether this Act ſhould extend to Cauſes carried on in the Names of 
Confidents and Truſties, for the Behove of the Perſons comprehended in this At; and it 
ſeems rational to extend it; for a Cauſe cannot ſo much be ſaid to be his, in whoſe Name it 
is purſued, as the Perſons to whoſe Behove it is purſued : And if this were otherwiſe, the 
Deſign of this excellent Act might be altogether evacuated : But yet I remember that the 
| ote the Gift of Non-entry of the Eſtate of Levis 
to Sir William Bruce, tho' it was alledged that it being to his own Behove; he could not 
jus ſibi dicere. To which it was anſwered, that he did not vote for himſelf, but that he 
was neceſſitate to fit to make up a quorum, becauſe there behoved ſtill to be ſuch a Number 


Earl of Rothes in Exchequer, gave by his 


of Commiſſioners of the Treaſury preſent in Exchequer, as ſine quibus non. 
Ir may be doubted, whether Judges may be declined, where their Relation 


Purſuer and Defender, or in Caſes of Affinity, where the Affinity has ceaſed by the Diſſolu- 


tion of the Marriage. 


Item, Ir may be doubted, if a Judge can be declined where he is related orily to one who 


is a Member of a Society, which is Purſuer or Defender; as for Inſtance, if the 


roceſs 


be uy a College, and the Judge be Brother to one of the Maſters of the College. 


Ol ſerv. From theſe Words, 
is aJudicature in our Lap. 


1 


ful Principle, whereby the Fanaticks had declar'd, That it was lawful to Kill all twho 


turally to h 
2. Se. Park 1. Ch. II. are juſt Inſtances. 


: 
+.» 


: iſh'd in Scotland for mere Principles of Religion, 
yet it is ng awful to puniſh thoſe who maintain Principles which tend neceſſarily a 
the raiſing of Rebellion, or committin 


cution of Horning may paſs upon their Decfeets immediately, without ſeeking a De- 
creet-conform before the Lords, as of old conform to the 15. Alt, Parl. 20. Ja. VI. which 
is here wrong cited, and called the 12. Parl. But this ſummar Execution is no Mark of its 
being a Sovereign Court; for Sheriff and Bailiff Courts have the ſame Privilege. But that 
which makes this Court a Sovereign Court, is, that by this Act it is declar'd, that they may 
not only review the Decreets of inferiour Admirals, but their own ; and the Reaſon why 
they are allow'd to review their own, 1s, becauſe it is their Cuſtom to grant oft-times De- 
creets ſummarly, for not finding Caution; and it were hard not to allow the Perſons con- 


cern'd to be heard upon an 


ter to find Caution: As alſo, it is declar'd by this Act, That ho 


he Exchequer and other Fudicatures, That the Exchequer 


8 Laws do ordinarily ſhow the Genius of the Nation p ſo do they likewiſe ſhow the 
Genius of the Time wherein they are made; and this Law was occaſion'd by a dread= 


na- 
g of Crimes; whereof this and the 2. Alt, 
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XIII. 


Fathers, Brothers, or Sons; but becauſe the Pro- 
hibition of that Act, was too narrow, and that the Reaſon thereof did equally militate 
againſt all Jud es; therefore by this Ad the Prohibition of the former AR is extended to 
Degrees Affinity as well as Conſanguinity: As alſo to Uncles and Nephews, ſo that now 
no Lord of Seſſion, or other judge whatſomever, is capable to vote where either the Pur- 


'/ 


is equal to the 


xV. 


B* this AR it is declared, That the High Court of Admiralty is A Sovereign Judicarare! XVI 
Rin itſelf, and imports ſummar Execution, by which laſt Words js meant only, that Exe- 


Advocations ſhall be granted from them to the Seſſion ; but even this is not obſerv'd, tho' it | 
was the great Deſign of this Act, for this Act reſtricting this Privilege to maritim and Sea- 


affairs, the Lords advocate Cauſes from that Court, as not maritim, it not 
what Caſes are maritim, and ſo can be comprehended under that Term. 


Tux Lords are ſtill allow'd to ſuſ 


got alſo Power by this Act to apply 
their own Uſe, bu formerly Ben 


to grant Paſſes and Safe-Conducts to 


gd to the Kin 


diately before this Act, very — to Magiſtrates of Burghs 


of the late Dutch War, it was grant 


to a 


we Ek BY ABC 
« VAI y. 4 D 4 4.4 
R | q 


4 


ee Perſon, named by His Maj 
was called Sur veyer- general; and was bound hy his Inſtructions, not to 


— 


Royal, and in the 


grant a Paſs 


nd ſuryeyed all that was in it; only he had Power to make a De 


to any 


BY 


being determin'd 


ſuſpend the Decreets of the Admiral in pr ſentia, 
Three Lords in the Vacance, which 1s hardly to be reconciled with its being a Soverei 
Court: And yet in ſome-Caſes, the Lords ſuſpend the Decreets of the juſtice- Court, and of 

the Commiſſion of the Kirk, which are certainly Sovereign Courts. The Admiral-Court has 
the Fines and Amerciaments of their own Courts, to 
g; and they have alſo the ſole Power 
ſpecial Privilege was granted imme - 
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is now done by Summons, narrating this. Statute, in which all the real Creditor 
and thereupon es Lords 


; | 
G3, . 

3 XVIII. 

0 7 | . 


Sheriffs 


Whereas there is no Inconveniency on the other Har: 2 e 'C 


all the Rents where the ſame are controverted amongſt them; therefore they are al- 
low d to roup the Lands of the common. Creditors, When become Bankru pes which 
are cited; 
rant a Commiſſion for trying the Value of the Eſtate, and then 
they determine what ſhall be the leaſt Price, and they name a Lord before whom the Roup 
is to be made, and Letters are raiſed, charging Creditors to appear on Twenty one Days, 
at ſuch an Hour at the New. Seſſion Houſe, to 2 — before ſuch a Lord; at which Day he 
comes to the Outter-houſe, and the Clerk reads the Acts and Commiſſion to that Lord, and 


the Macer offers the Lands at the Price put on them by the Lords Three ſeveral 11 


and if none offer more, he who raiſed the Summons gets them at that Price. P 
Ar rTER all this, the Creditors go on in their Multiple-poinding, and being rank d accor- 
ding to their due Preference, the Price is diſtributed amongſt them accordingly,” tho it maß 
be debated that this Preference hould be * determined, ſince till then Creditors will not 

willingly offer. i ö 919; 
Ir ſeems more reaſonable nt Roups ſhould be in the Shires 2355 the Lond to be fold 


do ly, for there will be more Buyers found there than at Edinburgh. I could likewiſe wiſh, 


that: where any of the Lords of the Seffion are Purfuers, they would name Commiſſioners: 


1 — to make the Roup, for Societies ſhould ſhun //6# 2 Keren Where the ſame | 
cen be fupply'd by-others.)00115 0700 Stu at fer 1 


I think alſo that it were fit that Lows were made Three ſeveral Days, and not = at one 
Time, as is required by the Doctors; for this would give all Perſons. concerned Time and 


Opportunity to appear, and conſider what is fit to be offered; for Men may be, ſurpriſed, or 


be ſick, or buſie at one Hour or Time. I conceive alſo, that the Lord who' makes the 
Roup, ſhould ſtay all the Two Hours allo wid, not only to the laſt Moment, but from the 


; Firſt, as we ſee the Judges do in Roups abroad, and before our Admirals, where the Roups' 


are therefore. a er 0p 4 to be made ad candelam; or clepfidram ; and in Orders of Redem- 
ption, we ſee that the Redeemer | muſt wait from Sun to Bm: And tho where the Common 
Good is to be rouped in Towns, or the Cuſtoms in Exchequer, the ſame uſe to be done in 
Half an Hour or ſo, yet it is a different Thing where Creditors are to offer for getting Pay- 


ment of their own juſt Debts: And for the ſame Reaſon it ſeems, tho a juſt Creditor come 
ſomewhat late, yet if he offer more he onght to be preferred, nam de minimit uon curat 
Prætor, and the Intereſt of lawful Creditors: . to have greater Favour. 


„Ir is doubted, if a Part of the Bankrupt's Lands may be rouped, ſince the AR ordains 


in general his: Eſtate to be rouped, and a Part of the Eſtate cannot be call'd' the Eſtate; and 


it were hard to chooſe out the Mannor- place, and ſome little Part of the Land, by the 
ant whereof the reſt would become of little Value: The Act, alſo by ordaining the Price 
to be diſtributed among the Creditors, inſinuates, that one Creditor cannot chooſe a Part to 


be rouped for Payment of his particular Debt. 


Wu TER the Lords may:{top Offers when they grow e in Prejudice of Offers 


| of a juſt Price made by/lawful Gredicors: ? And whether a Creditor ſhould be preferr'd to a Stran- 
ger, oth offering the ſame Price, tho the Stranger made the firſt Offer? And if a Credi- 


tor in Paſſion ee be allow d to repent, and if. he ſhould get Deductions in Caſe of ſuper- 


venient War, Peſtilence, or vis major; may be ſeen, with many other intricate Queſtions, 


fully diſcuſs'd' by Mattheus 4. eee and en de e Yup all the 
Miter of ous are nen treated. 7 ö 
e 55 
T7H EN ae eee and athar Ifolencies grew ended rn Cent 
required the Sheriffs, Baillies of Regalities, andcothenViagifirates, to call together 
theſe within their Juriſdictions for repreſſing the ſame; but they anſwered, that this 
was not poſlible Whereupon the Council being juſtly: jealous that the Sheriffs did nor their 
Duty;: gave Commiſſions to the commanding Officers, and other Gentlemen to be Conjunct- 
Fu to all Eccleſiaſtic Diſorders, and: found that theſe contributed much to quiet the 
Country; but this . complained. of, as a Stretch of the Prerogati te, this Act was made, 
8 That His Majeſty may, | by: Himſelf; or others ons: on by Him, take Cogui- 
Sauce and Deciſian of any Cauſes He pleajes, "notwithſtanding. any Juriſüiction lſtoui d 
Him and His Predeceſſors ; for e whereof itois fit to 1 that all Juriſdicti- 
ons granted by abſolute Princes, are cumulative, and not hh md For tho": they impower | 
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others! to diſtribute eee to their People, for their and eople's/ greater Conveniency, 


de 0 others n for the 
wk whereby Deprivation 9 ihfert d: 
e be our 
Law, Lib. 2. Diag. 8. Iilud tamen generaliter : ee juriſdi 1 priva- 
on ſed cumulative delegari Fea Non eft enim quaſi —_ — ä 
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they never thereby denude eee HED judgin 
ing may ſee, and the People may find qudges 
by them, and yet a Crime eee 


chat the Government is ru- 
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 _ remiſs, they know that others may be nam'd to ſupply t 


Deciſion of any, Matter that comes before Him," hkeas' it uur wont io be as: before. 4. Th 
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tantum mandata juri ſchitis, guæ, una obſtante detegatione, adhuc remanct in delegante.. 3. 
[his is no more than what was allom'd to the King by the 27. Ach, Parl. 5 ſa. Hl. whereby 
it is declared, Nhat is ſhall: be lauful to the Ning at his Empleaſance; (or Pleaſure) to. tate 


keeps hereta ei Officers in a juſt Awe, and ſecures People; See they will be partial or 
bei rice bo. i 


I Oli baut, in December 1675; in which the ſaid Provoſt rais d a Reduction of Rand 


madd by the Maſter of Mordingron to the ſaid Charles; of the Lands, of Nether- Ar. 
dington, and Edrington; as made by « Minor; and: tho an Oath was adjected by the Minor 


to ratify at his Majority, yet that was likewiſe null ſince by the ſame Facility that Minors 
will contract ta dr Lal elion, they will likewiſe {wear to their Leſion and therefore it is 


the public Intereſt, as well as the Intereſt of the Minor, that ſuch Oaths ſhould not 


bind. 


„To which it was anſwered, That tho' the World, whilſt Pagan, did reſcind ſuch Oaths, 


NN * 


EF HE, Occaſion. of this Act, was a ſolemn Debate betwixt Provoſt Curry and Chafles 
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yet by the famous Law ſacramenta puberum, ſuch Oaths were to be obferv'd: And tho | 


Oaths given againſt a public Lawy were: not to be obſerv d, yet in ſuch a Caſe as this, where 
the Public was not concerned, and where there was no Statute againſt the interpoſing ſuch 


an Oath, the Oath ought to be obſerved, as being a Matter of far greater Conſequence than 


the Contract: Nor: ſhould Judges favout Perjury; or enſnare People who truſted Oaths. 
And even in Countries where Statutes were made againſt the Validity of ſuch Oaths, the 


lutions, we could admit of no Reſtitution. To which it was reply'd, That the Laws reſto- 


ufer the Contravention of them to be ſecur d by an Oath, and that an Oath adjected by 


- a Minor, fliould no more bind than an Oath: adjected by a Wife, which has been by many 
Dexiſions found not to be binding: And even in theſe Countries where the Canon Law takes 


Place, this authentic Conſtitution is not obſerv'd, vig. in France, Flanders, &c. as is obſer- 


ved by Guidilinus, De Jure noviſſima, Lib 3. Cap. 12. It was, 2. alledged, That ſuch Oaths 


ought. not ta ſecure where the Deed is in itſelf invalid and illegal, as here where the Father 


authorizes the Son to confirm a Deed to the Fathers own Advantage, nam nemo poteſt eſſe 
aut lur in rem ſuam z. It ought not to be reſpected even by the ee. of Civilians, where 
n 


there is enorme Leſion, which enorme leſion is dolus præ ſumptus; and no Oath can ſecure againſt 


Fraud or Dale. 4. Tho) he Miner might have prejudged-himfelf by that Oath, and there- 


by. bave ſecluded himmſelfi from craving Reſtitution; yet he could not Frejullge the. Provoſt 
who was a Third Party, and Was. his Creditor ;- for the Effect of the Oath-being only Per- 


Jed the Reaſon of Reduction, tho rais' d by a\ſmpular Sueceſſor; but they cauſed draw this 


| Fr Minors. were founded upon public Good and Intereſt, and therefore it were abſurd to 


ſonal, could not reach him. The Lords upon this Debate ſuſtained the Contract, and repel- 


Act of Parliament, diſcharging for the Future, che exacting of ſuch Oaths; annulling likewiſe 


the Contract, and declaring the Elicitor of the: Oath to be infamous. 


Motta, THERA Words in the Act, That it hall be competent to any Perſon. related to the 


Minor, to obtain tlie Mitri id be declared: nuil, were adjected, betauſe ſome Minors might 


Diſpoſitions, and other Writs; for as the Reaſon is the ſame, ſo both the Narrative and the 
laſt Words of the Act has the Word riti, Which dömprehends all theſe ; and I conceive 


. ca | | g 
ſcruple to purſue a Reduction i of a Writ: that they thethifelves had granted upon Oath ; and 
albeit this Act declares only ſuch Contracts to be: null, yet it will certainly extend to Bonds, 


the Remedy of this Act will extend likewiſe to Promiſes, tho': theſe be not comprehended 


under the Word Writs; for if it were otherwiſe, the Act might be eluded by taking of 
Promiſes upon Oath from Minors: As alſo, albeit the Narrative relates only to Writs of 


Importance, by which are unh meant in our Law, ſuch wherein the Sum exceeds an Hun- 
dred Pounds Scots; yet ſmce the ſtatutory Part is general, and that an Hundred Pounds 


* 


may ruin poor People; nor ſhould Men of Subſtance baffle: an Oath, by interpoſing it 


to mean Matters; therefore I think, 'thtat this Remedy ſnhould be extended to all Cafes 
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Amed in the Beginning ol abe Paper that ice 


D mis Act for facilitating the Counſe:of Trade, Bills of Exchange are ordain'd to be re- 
0 giſtrated within Six Months after they are due, and tho the Ball bear no Conſent to the 
Regiſtratloh as Bonds do; yet they ate regiſtrated by Virtue of this Act, which is nar- 

giltrated : but ttus is of no great Ufe; and there- 


fore Merchants chooſe rather to purſue ſummarhy befute the Dehn- of Gild's Court, who is 


change, as is cuſtomary Abroad; and a Bill is in Effect, in the Conſtruction of Law, a Bagg 


with us, 1e Conſul des Merchants, and even theſe Purſuits are diſappointed: by Advocati- 


ons; nor have 5 much as the Privilege of being diſcuſt ſummarly, without attending 
the Courſe of the 


deration. It was alſo crav' d, that Compenſation ſhould not be receiv'd againſt Bills of Ex- 


Rrrrr2 


o. as was crav'd by the Draught of the AR that was Firſt under Conſ- 
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of Perſons Abroad, and not to Bills drawn from one Place within the Kingdom to another, 


of their Wives, or as Liferenters by the Courteſie of 
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was, becauſe if that had been allow'd, all Debts had till been conſtituted by Bills, and not by 1 
Bands, and ſo had been privileged by too ſummar Execution. 


TD EFORE pariaments can proceed to public Affairs, all the controverted Elections muſt 


firſt be cleared and determined, which being the Occaſion of great Delays in the Diſpateh 
"0 OY e riſe to this Act, whereby it is 'ordain'd,” that none ſhall have Vote 
in the Elections of Commiſſioners for Shires or Stewartries, _ thoſe who are publicly 
infeft in N. r or Superiority, Liferent or proper Wadſet, and in Poſſeſſion of a Forty 
Shilling Land of old Extent, holden of the King or Prince, or in Lands of 400 Pounds Va- 
luation, whether Kirk-lands, or other Blench, Few or Ward-lands, and that appearand Heirs 
being in Poſſeſſion by Virtue of their Predeceſſor's * — and Husbands for the Freeholds 


cot land, of the Extent: and Valuation 
foreſaid, have Right to vote. . e e e . 


Tu Shire of Berwick having made croſs Elections of Commiſſioners: to the late Parlia- 
ment, the Committee for controverted Elections decided theſe Points for clearing this Act, 
which Report was approven in Pariser 808 

I. Tara Charter confirmed by the King of a Forty Shilling Land, does not give a Par- 
ty Right to vote, except his Saſine thereupon be produced, and that the Confirmation be 


* 


| of the Saſine, ſince the Confirmation of a harter, imports no more but the Confirmation of 


a perſonal Obligement. 


ll. VassaLs of Kirk-lands of the Extent and Valuation foreſaid, have no Vote unleſs they 
hold their Lands of the King as their immediate Superior; for ſince it is optional to them, 
either to hold of the King, or Lord of Erection, by the 53. Act, 1. Parl. Ch. II. it is pre- 


ſumed they. {till hold of the Lord of Erection, unleſs they inſtruct that they hold of His 


Majeſt 


III. W HERE Vaſſals produce Rights to a Part-of a Barony, that will give them no Right 
to vote, except they can inſtru that their Lands are retour'd to ſuch a Proportion as put 


them in the Terms of the Act of Parliament. 


IV. LIrERENTs not conſtitute by Infeftments, but by perſonal Obligments, give not the 
r ent Oo Tron Ser dny 7 J 


V. PxsoNs interdicted, ſeem to be debarr'd from voting, ſince they who were not fit 


for managing their own Affairs, ought not to be truſted to vote for Commiſſioners to Par- 
liaments; but this I think ſhould only hold in Interdictions, cauſà cognita, very judicious Men 

Sting de eee ee ⁰ PE OR TR ner 
VI. Ir the King be only whe ſupplendo vices of the immediate Superior, by his not 
entering to the Superiority: This will not give the Vaſſal a Vote, ſince the immediate Supe- 
rior retains all the Caſualities, and conſequently remains ſtill Superior, albeit pro hac vice 


the King ſupplies the Defe& of the immediate ng ing out, 8 the Vaſial. 
o 


VII. Arp EARAND Heirs, albeit in the Terms of this Act have no Right to vote, if they 
have renounced, or if their Predeceſſors were denuded, albeit they were in Poſſeſſion, the 
77JV%VCCCVGcCc een rao 


denuded. 


VIII. Ar EARAND Heirs by the Mother's Side, gives not a Title to vote, except they 


be actually entered Heirs, ſince it is preſumed there are Heirs Male, except the contrair be 


proven by a Service. 


IX. VASSALS who have e ired Appriſings, or Adjudications, have li er 5 to vote, al- 
beit by an Act of the Lords of Seſſion, the Lands are declared to be redeemabſe for the Sums 


truly due, ſince + 5 AR Appriſings, Adjudications, and proper Wadſets, are not to be 
queſtioned . upon Pretence of any Order of Redemption, Payment, or Satisfaction, unleſs 
a Decreet of Declarator, voluntar Redemption, Reſignation, or Renunciation be produced. 

X. Ir was found in the Election of the Commiſſioners of Eaſt-Lothian, that no Votes are 
ſuſtained, but theſe who voted and ſigned before the Meeting was diſſolved ; and the Votes 
of thoſe who came immediately after, were not ſuſtain'd, tho' the Preſes return'd with ſome 


of the Number. But in the Elections for the Mers, it was found that a Perſon was capable 
to vote, albeit he was detained Priſoner by a Miſ- information from one of the Com titors; 
he having given an Account of the Way and Manner of his Impriſonment to the Meeting, 


and declared his vote to them, and after his Enlargement did immediately take the Teſt, and 
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O TWITHSTANDIN& of the Deciſion Ihave there cited, it Teems that this A473. fl. MM 

Act of Parliament is deſigned to make all Retours, even at the Inſtance of the . K. J, /I. 

| neareſt of Kin, irreducible, after Twenty Years, and that even where Competition e 

e 5,betwixt Heirs. of the amg Kind: as | Mere Brother had'ſerveU himſelf Heir 1 
to his Father during the Life of the elder Brother, or his Deſcendents i linea recla; and it 
ſeems this has been the Opinion of the Lords in the Caſe 7ounger contra Johuſton, 21. No- „ 
vember 1665. Likeas, the Act of Parliament makes no Diſtinction; but on the contrary, ha- 
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ving extended the Preſcription'of Retours from Three Years to Twenty, and that only in __ _ 2m 
Favours of the righteous Heir and neareſt of Kin, it declares generally, that after the ſaid Eee _ 
Twenty Years no Party ſhall be heard; but yet it ſeems very hard, that if a ſecond Brother .. 
- himſelf, who knew he had an elder Brother; or yet more, if he were keeping daily Cor- | 
reſpondence with him whilſt he wereabroad; thould ſerve himſelf Heir to their Father, that 
thereafter this Service might not be reduced, notwithſtanding of this Preſcription of Twenty 
Vears. But it would likewiſe ſeem that there might be a Speclalit by this Caſe, becafe 
the Dole, or it may be the Knowledge of the ſecond Brother, withont ay Dole, in ſome 
Caſes might hinder Preſcription, which requires in Law bong fides, as one of its eſſential 
| Requiſites; and yet if a Third Party bought or compriſed” that Eſtate, the Preſcription 
might be valid; becauſe the Impediment being perſonal, Com gag prejudge him. And it is 
fit to obſerve, that what I ſaid in geferal th e OR: pon that ;A ct concerning ſin- 
gular Succeſſors, was only meant of ſingular Succeſſors acquiring Rights before that AQ; : 
pr they having bought bona fide before that Act, a ſupervenient-Law could. not prejudge . 
them. 2 e „ r io Oe" 7 (4: 8 
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Yo clearing the Fourth Obſervation upon the faid AR, it is fit to take Notice, that A4 14. Fa. | 4 
7 albeit it be there inſinuated, that Lords of FreRion pay only a Blench:duty for the 1K. 0%. . 4 = 
Lands feued out to them the Time of the Elko; yet, it appears both by the Sur, i; 
render and Decreet-arbitral following thereon, that they ſtill Pay a Feu-duty for the Lands = 
ed out to them Tmice the . CGE En ß,, an - 
Nota, Ar TER a ſolemn Debate before the Exchequer, upon the 22d of January 1686, it 
was decided, in a Caſe betwixt Bez/haven and the Caſhkeeper, that; the King has Right to the 
Feu-duties which anciently were due to Abbots, or Churc men, before the Annexation, .or to - 
King James VI. before the Erection; and that thefe 'Feu-duties, need not be redeemed as 
the Feu-diities of the Superiorities, which were holden of the Lords and Titulars of Eres * 


g 1 ad * 


Qaion, and whereof they had not acquired the Property before the Surrender; and that not- A 
withſtanding that for Fifty Years together, there was a Blench- duty paid for the ſaids Lands 1 
and AÆgques made in Exchequer conform. , I ITY co. 3; Þ 
FE Diligence mentioned in the ſaid Act of Parliament, muſt be a complete, not an Ad 24. Pafl. A 
a | inchoate Diligence; for elſe it would run not for Three Years, as it is Teligned, has. 5 c# II. "NN 
„ PV ᷑æ mp. ̃ . OOE ii cc, Je ol . VVV 1 
A LBEIT by the 10. A#, Parl. 1. Ch: I. it was declared, That all Rights and Deeds AR 53. Pan. + $1 
A made prior to that Act, which 5% prejudge His Majeſty, as to the Superiorities 5 WM 1.34 
<4 and Feu-farms of Kirk-lands ſhould be null; yet to elude that AR, there was Com- 4.54 
miſſions procured from the King to ſefve the _ Vaſfals in Kirk-lands Heirs, and to re- 3.1% 
ceive Reſignations, Sc. with Right to apply the Compoſitions and Caſualities to their own 8 
Behoof; as alſo, they procured long Tacks, both of the Feu-duties and Caſualities of the . * 
Superiorities, for Payment of inconſiderable Tack-duties, to furniſh a Pretext that the King ' 1 
was ſtill kept in Poſſeſſion, that they might not ſeem to contravene the Act. As alſo, others 1 
than the proper Vaſſals of Kirk-lands procur'd from the King Rights of the Feu-duties after the — { þ 
King had redeem'd the ſame from the Titulars of Erection, or procur'd à Right from His 7m 
Majeſty to redeem them, and ſo did in Effect interpoſe themſelves bet wixt the King and His bw 
Vaſſals of Kixk-lands; therefore, by this Act, all theſe indirect Courſes are diſcharged. 3+ 


And the Earl of Dumfermling having procur'd along Tack of the Caſualities of the Vaſlals 
of the Abbacy of Dumfermling, containing a Commiſſion to enter the Vaſſals ut ſupra, the 
Exchequer would not allow the fame, albeit he had procured a Ratification of that Right 
in Parliament, and a Letter from King Charles N declaring that it fell not under his Re- 
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III. Of the World's Clio, 5 MT 255 9 

IV. Of Eternity. . „ „„ 
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XII. Of Man, and his © 3 1 0 
XIII. Of the Immortality of the Soul. 1 „ 
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